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ERRATA et ADOKNDA in tliU VOLUME. 

P, 17. 1 . 17. after Jilt ug in" and befoie “ I'ji liantn.t" it.id cr eut if" 

19. dele “ tin" and “ a [,art 
S4. dele ** lUiigrtuni tinuiiuw III." 

In VOL. XlII. 

1^453, Ac. In tlic c:ifc ol Tlic Kin^; Vt '1 lie Inli.ihitanis of Snaardtn, 

“ Ih.iciin," read “ r/.,;,c.-.” 

460 note for Jiftr.i,int" read flaiiitiiji " 

571. I. 3. and be 2 ii'>n‘fL' I- 4 - " ‘'■•■‘■‘'""t” lead “ anej-t." 




ARGUED AND DETERMINED 


IN THP. 

Court of KING’S BENCH,- 

IN 


Euller Term, 

in tlie Fifty-firft Year of the Reign of Gt-Orge III. i3l I. 


Sir Francis Burdett Bart, The Right 

Hon. Charles Abbot, Speaker of the lloufe 
of Coninior.s. 


J^IR Francis Burch tty Baronet, complains of the Right 
lion. Charles Ahhoity having privilege of parliament, 
of a plea of trefpals, for that the f.iid Charles lieretofore. 


To nn aAion of 
trefp.ifs a(>aiiilt 
tin. Speaker of 
tlie houle of 
cO'iinions for 
forcil)!/, anil, 

w/itli tin- Rliirtance of atiu'd foldieis, bieaking into the meffuaje of t!te ]>lamtilf ithe outer 
«' oi bi'uii' flint .ii'd fiilcnnO, and arrc'iiiiK li:in theie, and taking him to the Towtr of 
l.-n !rn, and impiiloning him tlieic; it is a Itvral juliitication and ha to plead that a par.* 
IrniH-nt w IS h-Id, wli-oii wa'. fitting during t''L ptiiod of the Uefp.iires com|jlained ol j 
til it the plaintiff vva!) a member of the houle oi commons; and that t'>e hoide hiving re- 
lol cd “ tint a ciriain kiiei, tcc. in Cof'bett's H'li’kiy Rt-gifhr, was a libellous aiii! feandaloui 
p'.pe", iifte-^tiiig ein the-jufi rights .and piiviJegis I't the houfe, and ilui iht pi >iniitl, who 
hid aliniiicil that the faid letter, A:i,. was }ir'nii'l I y hie aiiihouty, had hec n U-rehy guilt/ 
of a ’-is-tich of till’ pMvilr-gt> of that huufc;” anct haung oidercd itial lor his i#d i.ilene he 
nie.'jlrl be eomniitted to the Tower, and that the .Sp.-iker fhoulil ilfue- his ii' ■■ i .tcti id-. 
ji-;.ly ; th'.- dtfcndsnt, as Npeal.-r, in txt'cutioii of the faid older, ilfiud hi-- wuiani to the 
fiijeinr at .inns, to whom the exeetiiion ol fuch warrant hflonged, ro aiTi (t the pli miff 
and eoiiiinit him to the cultndy of the- lieutcnint of die Tow r; and 'ffiiid another war* 
rar.t to the lieutenant of the Tower to receive and dt tain the plaintiff in ciiffiidy luring rh« 
idcatiiic of the houfe; by viitue of which hill wariant tiu ferj. iit it amis wnu to the 
nu-ffuage of the plaintiff, where lie then was, to ixccuu it; and htcaiif -he outer floor was 
f iltencd, and he ceiuld not i utcr, after audii Ic noiiheation of his pi.i pole, an.! demand madj 
of admiflion, he, by the afliflance of the (aid loldieis, broke and int rcii the- plaintiff's rneC- 
fuaee, and aiiclfeiland conveyed him to the'lower, -.v.icie he w.as received and detained ia 
<ulfody, under the other warrant, by the lieutenant of the Tower. 


VoL. XIV. 


B 


to 


•I 8^' 



B U R ff* T T 


Abbot. 


»4 C<.unt* 


CASES IN EaSWr term 

t ^ 

to wit, on the <>tli of yJpril 181 o, ;\nd on divers other 
days and times between that day and the day of exhibit¬ 
ing this bill, with force and arms, &c. brohe and entered 
a certain mcfliiage of tlic faid Sir Fruncis, Htuate in tlie 
parifh of St. Gcoi-ge ILmover-SquayCf in tiic county of Mul- 
eihfc.vy ami on one 6f thofe days, to wit, on tJie yth of 
JlprUy in the year aforefaicl, (the outer door of llie faid 
p«efftjagc being then and there^flnit and faflcncd,) with 
divers foldiers and men armed with ort'cntlvc weapons, 
rforcibly and with flrongha/uls broke open a certain win¬ 
dow and two window-lh.niters of and bclon^in-j to the 
faid nitAuafre of the faid Sir Fraricts. and through the 
fame broke into a;id cntercvl the faid nuoTuaifo, and made 
a great nolle, dlfarbancc and afray in the f.iiil mefliiage ; 
and with force and arm> made an afaiiit on the faid Sir 
Fi'tirxisy and laid liauds upon him, and forced and com¬ 
pelled him to go from ami out of his faid mefluage into 
a ccrtaiii public flrcct tlicre, and alfo then and there 
forced and (obliged liim to go into a certain coach in, 
through and along divers other public ftrccts and high- 
W'ays to a certain pvifon called the Tower of Loiuhtiy and 
there Imprifoned liic faid Sir 7 ov///i.b, and kept and de¬ 
tained him in prifou there, without any rcafonable or pro¬ 
bable caufo whalfocvcr, for a long fpacc of time, to w'it, 
from thence hitherto ; contrary to the laws of this realm, 
and againft the will of the faid Sir Franm; whereby he 
the faid Sir Francis during all the time aforcfald was and 
flill is hindered from tranfjcllng liis lawful afFaIrs, &c. 
to wit, at tlie pariHt aforefaicl in the county aforefaid. 
And alfo for that the faid Charles heretofore, to wit, on 
the day and year laft; aforefaid, with force and arms, &c. 
made anotlier alTault upon the faid Sir Fraucisy to wit, 
at the parifli, See. and then and there fei:?ed and laid hold 
of the faid Sir Francis with violence, and forced and conj- 

pelh’d 
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pcllcd him to go in, through and along divors public i^ir. 
itrccts and highways to a certain prifon called theTower — 

of London^ and then and there Imprifonetl the faid Sir 
Francis and kept and detained him in prifon there without As sot, 

any reafonable or probable caufe whatfuever for a long 
fpacc of time, to wit, from thence hitherto j contrary to 
the laws of this realm and againll the v.dll of die faid Sir 
Francis^ whereby, &c. And alfo for that the faid Charlts 3<J Couar; 
heretofore, to wit, on the day and year iaft aforefaid, with 
force and arms, &c. made another afiiuilt upon tlic faid 
S\x FnindSi to wit, at the parifli aforefaid, &c. and tlicn 
and there imprifoned the faid iSir /omav/V, and kept and 
detained him in rrifen there, without anv reafonable or 
probable caufe whatfoever, for a long time, to vrlt, fi'om 
thence hitherto ; conti :ry to tl:e laws of this realm and 
againft the will of the faid Francis. Tiitie v/as a /.tl* CcbrU’ 
fourth count for a common ahault. 


The defendant pleaded, liril;, not guilty, to tiie whole 
of the trefpalTes charged. And fecomlly, as to the break¬ 
ing and entering the faid mcfliiage of the faid Sir Francis 
on one of the faid days in the firfl count of the faid de¬ 
claration mentioned, to wit, on the 9th of April in the 
year aforefaid, (the outer door of the faid mclfuagc being 
^heu and there fliut and faftened,) and with the faid fol- 
dicr^ and men breaking open the faid window and win¬ 
dow iluitters, and through tlie fame breaking into and 
entering the faid mefluage, and making a noife and 
difturbance in the faid mefluage, and making the faid 
aflault on the faid Sir Francist and laying hands upon him, 
and forcing and compelling him to go from and out of 
his faid melTuage into the faid public ftreet there, and 
alfo forcing and obliging him to go in the faid coach in 
tlirough and alpng the faid ftrects and highways in the 

B 2 faid 


r:cii iif, 
t\n fctl 
Z/i 

Jnil 'll i u'.g th! 

a-hd ir>, 
'f t!:e 

] 'jr-fp's h,vfe 

hy !ri' ft'Ur 

iF.Cit, Ti" t'Ji .'/■< 

oitc'rd^sr TVtis 
jhjt BfA JaUfKidf 
fir f.-c fuilF rf 
a-rtUinr aid ivi* 
tie 
urJcr 
ti.'d 

•iSirtavi ofenH- 
vA'n nt fi-r a 
l/rt,tib if the /»!• 
vtltrc^ if ire 
httilL if 

rtfr r audit tr M- 
tf.aticn af the 
f'UifiuJi ar.d de¬ 
mand af adir<lJIont 
’ioukaut epln ; 
and the ju/jiquert 
mrtfi and imfrit 
fitimtnt af tbt 
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CASES fN EASTER TERM 


i8n. 


Bvrd^tt 

agatnft 
Abb >t. 


plaintiff in ext- 
tution ojjuk 
vtarrantm 


*tbet a parlia- 
Kent was belJ, 
and was fitting 
at the time of the 
trefpaffes corn- 
plaint a cf\ of 
which the plains 
iff and defend¬ 
ant were m.m- 
iers, and the de¬ 
fen iaift jpeiier 
of the houfe of 
eemm$ni. 


Tbit the houfi 
rejolved that a 
paper admitted 
if the plaintiff to 
he printed by bit 
authority wat a 
bbel, rtfielltng 
an the privileges 
of the houfr, and 
that the plaint ff 
•was thereby guii- 
ty of n breath of 
frivilegei 


faid firfl c6unt mentioned, to the faid prifon called the 
Tower of London^ and there imprifoning him the faid Sif 
FranciSy and keeping and detaining him in prifon there 
for the faid fpace of time in the faid firft count men¬ 
tioned : The faid Charles fays, that the faid Sir Francis 
ought not to have or maintain his aforefaid a£lion thereof 
againfl: him the faid Chnrlesj becaufe he fays that long 
before and at the faid lime when* ?vc. in the int;rodu£tion 
of this plea mentioned, and during all the time in the 
faid firft count mentioned, a parliament of our fovereign 
lord the now king was holden at Wejlmuijlcr in the coun¬ 
ty of and was and yet is fitting; and that 

long before and at the faid time when, &c. in the intro- 
du£lion of tliis plea mentioned, and during all the time 
in the f.iid firft count mentioned, h*' tlic faid Charles was 
and yet is a member of tiu* commons houfe of the faid 
parliament, and the Speaker of the faid commons houfe 
of parliament; and the faid Sir Francis alfo was and yet 
is a member of the faid commons houfe of parlia¬ 
ment, to wit, at Wejlminfuer^ See. And the faid 
Charles further faith, that they the faid Charles and 
the faid Sir Francis^ fo being members of the faid 
commons houfe of parliament as aforefaid, and the laid 
Charles fo being Speaker of the faid commons houfe of 
parliament as aforefaid, heretofore and before the faid tim« 
when, 8cc.*in the introduction to this pica mentioned, to 
wit, on the 6th of April i8io, at Wejlminjhr aforefaid, 
the faid parliament then and there fitting, it was in and 
by the faid commons houfe of parliament refolved, that 
a letter figned “ Francis Burdett” and a further part of 
a paper intituled Argument,” in Cobbetfs Weekly Re-^ 
gijler oi March 24th, 1810, was a libellous and fcan- 
dalous paper, reflecting on the juft tights and privileges 
of that houfe; and that Sir Francis Burdetty Bart, who 

had 
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had admitted the above letter and “ Argument” to be 
printed by his authority, had been thereby guilty of a 
breach of the privileges of that houfe: and it was there¬ 
upon then and there in and by the faid commons houfe 
of parliament ordered, that Sir Fra?icis Burdett, Bart, 
be for his faid offence committed to the Tower of London, 
and that Mr. Speaker do ifliic Ins warrants accordingly : 
as by the^record and proceedings of the faid refolutions 
and order remaining in the faid commons houfe pf par¬ 
liament, reference being thereto had, will more fully ap¬ 
pear. Whereupon the faid Charles, fo being fuch Speaker 
as aforefaid, in purfuance of the refolutions and order 
aforefaid, and according to the laM'S and cuftoms of par¬ 
liament, did, for the execution of the fiid order, afteri- 
wards, and before the faid time wlien, &c. in the intro- 
du£lion to this plea mentioned, to wit, on the 6th of 
April, in the year aforefaid, at Wejlminjlcr aforefaid, in 
the county aforefaid, as fuch Speaker as aforefaid, make 
and ifliie his certain warrant under his Iiand anil name, as 
fuch Speaker as aforefaid, direiffcd to the ferjeant at 
arms attending the houfe of commons, or his deputy, 
to whom the cxecutioji of fuch warrant then and there 
belonged ; in and by which faid warrant, reciting that tlie 
houfe of commons had that day adjudged that ^\xFrancis 
Jiardfit, Bart., wlio had admitted that a letter figued 
“ Francis BurdciiF and a further part of a paper entitled 
“ Argument,” in Cobheit's Weehly Regi/ler of March 24, 
1810, was printed by his authority, (which letter and argu¬ 
ment the faid houfe had refolved to be a libellous and fcan- 
dalous paper refledting upon the juft rights and privileges 
of the fakl houfe,) had been thereby guilty of a breach of 
the privileges of the faid houfe; and that the houfe of 
commons had thereupon ordered that the faid Sir Francis 

B 3 Burdett 


i^i. 

Durpitt 

agatfift 

Abbot. 

and ordered him 
to he nmmitttd t» 
the Tower ; and 
that the tf taker 
Jhould iffue his 
warrants aceerdr 
ingly. 


That the fptaker 
ijfued bis warrant 
to tie feijeant at 
arms toar’tfi 
the plaintiff, and 
dfhvtr him to 
the cudody of the 
lieutenant of the 

Towet ) 
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CASES IN EASTER TERM 


iSYi. 

Bobdftt 

aga'mfi 

Akbot. 


’warrant 
Tfijuinng allf. tact 
effi''cts and 
ethers to i,i 
tut .’jsrnru/icjj 
tbtrtofi) 


v>fic3 ivarrant 
was delivered to 
theferjeant et 
at ms to he ext- 
eu'td m dutjerm 
^ Istvo. 


iht fpeaker 

yfutd anaktr 

•warrant to the 

tteuttnant of the 

“Towtr to receive 
£• 

and detain the 
plaintiff during 
the fleaj'ure cf 
the bouje j 


Burdett be for his faicl offence committed to his majeffy’s 
Tower of Lotidorf : therefore it was required that the faid 
ferjeant at arms, or his deputy, (liould take into his cuff 
tody the body of the faid Sir Francis Bnrdetty and then 
forthwith deliver him over into the cuftody of the lieu¬ 
tenant of his majcfly’s Tower of London. And all mayorsi 
bailiff's, fhcrilTs, under-flierifTs, conftablcs, and head- 
boroughs, and every other perfon or perfons were thereby 
required to be aiding and alfifting to the faid ferjeant or 
his deputy in the execution tliereof. And the faid 
Charlcsy fo being fuch Speaker as aforefaid, then and 
there, and before the faid time when, &c. in the intrOf 
duftion of this plea mentioned, delivered the faid warrant 
to Francis John Colntany Efq., then and there being the 
ferjeant at arms attending the faid honfc of commons, 
(to whom the faid w'arrant wa s dirciflcd,) to be executed 
in due form of law. And the faid C/jar/rr further fays 
that he the faid Charlcsy fo being fuch Speaker as afore¬ 
faid, after the making of the faid refolutions and order, 
snd for the execution thereof, and according to the laws 
and cuftoms of parliament, did, in purfuance of the faid 
refolutions and order, and for the further execution of the 
faid order before the faid time when, &c. in the intro- 
du£lion of this plea mentioned, to wit, on the day and 
and year laft aforefaid, at Wejiminjiery See. make his 
certain other warrant under his hand and name, as fuch 
Speaker as aforefaid, dirc£led to the lieutenant of his 
majeffy’s Tower oi'London or his deputy; in and by 
which faid laft-mentioned warrant, reciting that the houfe 
of commons had that day adjudged that Sir Francis Bur~ 
deity Bart, who had admitted that a letter figned Fran¬ 
cis Burdett** and a further part of a paper intituled “ Ar ' 
in Cotbetfi Weekly Regijler of March 24 th 

x8lo, 
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1-81 o, was printed by his authority, (which letter and 
argument the faid houfe had rcfolved to be a libellous 
and fcandalous paper refle£llng onthejull rights and pri¬ 
vileges of the faid houfe,) had been thereby guilty of a 
breach of the privileges of the faid houfe ; and that the 
houfe of commons had thereupon ordered that the faid 
Sir Francis Burddt be for his laid offence committed to 


iJSii. 

B U ft » R T T 
tlfrjir.fi 

Abbot. ' 


his majc{^y’s Tower of London : therefore it was required 
that the faid lieutenant of his majefly’s faid IWvery or his 
deputy, fliould receive into his cultody the body of the 
faid Sir Francis Burdeity and him fafely keep during the 
pleafure of the faid houfe. And the faid Chariesy fo be- 
ing fach Speaker as aforefaid, then and there, before the tkf jau!luuieillt 
faid time when, &c. in the introdu£t'u")n to this pica men- Xf/w*; 
tioned, delivered ainl caufed ‘Jie faid lail-mcntioncd war¬ 
rant to be dclivcrcti to tije ileutena’it of his majcfly’s 
Tower of Loiuhn aforefaid, to be executed in due form 
of law. By virtue and in execution of which faid 
lirfl-mentioned warrant tlic faiil Francis jehuy as fuch 
ferjeant as aforefaid, afuTwards, to wit, at the faid 
lime when, &c. in the introdudory part of this plea 
mentioned, in order to arreil the faid Sir Francis, and to 
convey and deliver him into the cultody of the lieutenant 
of his majelly’s faid 'J\)wcr of London, to be kept and 
detained in prifon in the faid Tov.’cr, in obedience to the 
refolutions ar.d order aforefaid, went to the faid mefluage 7 'Lit 
of the find Sir Francis ; and bccaiilb the outer door of the r.Vy/.; t K 
faid mefluage of the faid y W Francis was then and there lliut 
and fallencd, fo that the faid Francis John could not thereby “ ‘ 
enter .the faid mefluage, and ihe faid Sir Fr ancis was then 
and there in tlic faid meffuage, he the faid Fra/uis JXn, 
then and there with a loud and audible voica, gave and vyif^mc-i.n. 

w If ■ 

t 'k' •< . c •: f/K / 

icaufed to be given notice of the faid flrft-nioiuioucd war- i :*■/, ..,J 

B 4 rant. 
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riHii the j>ia\n’ 
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rant, and that the faid Francis John was then and there 
come to the faid meiluage to arreft the faid Sir Francis by* 
his body, by virtue thereof, j and the fiid Francis John 
then and there required the outer door of the faid 
meflhage to be opened to him the faid Francis John, and 
then and there required that the faid Francis John might 
be admitted into the faid melluagc for the execution of the 
faid firft-mentioncd warrant *, and becaufc the optcr door 
of the faid meffuage was not opened to liim the faid Fran¬ 
cis John, but was and continued to be kept fhut and fat¬ 
tened againft liim the faid Francis John, and the faid Sir 
Francis then and there upon fuch requcll made to open 
the outer door of his faid mefl'uage, then and there wholly 
refufed and omitted fo to do ; he the faid Francis John, at 
the faid time when, &c. in tjic introduifion to this plea 
mentioned, with and by the aid and alTillance of the tiid 
foldiers and men broke open the faid window and win¬ 
dow {butters, and through the fame broke into and en¬ 
tered the faid meffuage; the fame then and there being a 
convenient mode of entering the faid mefl'uage for the 
purpofe aforefaid; and then and there gently laid his hands 
on the faid Sir Francis to arreft him, and did then and 
there arreft him by his body, by virtue and in execution of 
the faid firft-mentioned warrant; and then and there in 
order to convey the faid Sir Francis to his majeily’s 
faid Tower of London in execution of the flrft-mentioned 
warrant, and in obedience to the rcfolutions and order 
aforefaid, forced and^compclled the faid Sir Francis to go 
from and out of his faid mefl'uage into the faid public 
ftreet, and alfo forced and obliged him to go in the faid 
coach in, through, and along the faid ftreets and high¬ 
ways, in the introduftion to this pica mentioned, in the 
way to the faid Tower of London from his faid meiTuagfe j 

and 
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and then and there delivered him the faid Sir Francis 
into the cuftody of the lieutenant of the faid Towes of 
LondcHf to be kept and detained in prifon there, in obedi¬ 
ence to the refolutions and order aforefaid: and the faid 
lieutenant then and there received the faid Sir FranciSf that the Vxmtt- 
and detained and imprifoned him in the faid Tower, ac- 
cording to the faid warrant herein fccondly before-men- 
tioned; and in fo doinjl} the faid Francis John did necef- vUtueof tbeiefi^ 

• ^ mintioncd viar- 

farily and unavoidably make a little noife and difturbance 
in the faid mefluage, he the faid Francis John making as 
little noife and dillurbancc and doing as little injury as 
he could on that occafion : which are the fame feveral 
fuppofed trcfpaflcs in the introduftory part of this plea 
mentioned, and whereof the faid Sir Francis hath above 
in .the firil count complained agaiiift him the faid Charles; 
with this, that the faid Charles doth aver, that the faid Sir 
Francis, the now plaintilf, and the faid Sir Francis Bur- 
dett in the faid refolutions, order, and warrants refpec- 
tively mentioned was and is one and the fameperfon; and 
that at the faid feveral times in this plea mentioned, and 
during all the time therein mentioned the faid parliament 
was and is fitting, to wit, at Wejlminjler in the county of 
Middlefex : and this the faid Charles is ready to verify; 
wherefore he prays judgment if the faid Sir Francis 
ought to have or maintain his afprefaid action thereoX 
againllhim, &c. 


l8li. 

Buidrtt 

againfi 

Abbot. 


The fecond juftificatory plea was the fame as the firft,* Plea, the 

Jame ; only omt“ 

only that it confined the juftification to the arreft of* Sir ling the breahng 
Francis, as mentioned in the firfl. count, and to the fore- 
jng and compelling him to go from his houfe into the 
public ilrcct, and forcing him to go in a coach through 
the ftreets to tlie Tower, and tliere imprifoning Jiim, and 

keeping 
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keeping anti detaining him there during the time men¬ 
tioned in the firfl covints omitting to juftify the break¬ 
ing and entering of his houfe whilfl: the outer door was 
ftmt and faftened, with the affiftance of the foldiers, &c. 
in the fame count alfo mentioned. And at the conclu- 
fion of this plea was the following traverfe:—Without 
this, that the f.iid Charles is guilty of the faid fuppofed 
trefpaflcs or any of them in the iAtroduclion to this plea 
mentioned otherwife, or in any other manner, than by 
the making, figning, ifluing, and delivering of the faid 
warrants as fuch Speaker as aforefaid, in purfuance of 
the refolutions and order aforefaid, in manner and form 
as in this plea is before alleged ; and this the faid Charles 
is ready to verify: wherefore he prays judgment if the 
faid Sir Frauds ought to have or maintain his aforefaid 
action thereof againft liim, &c. 

The plaintiff joined iffue to the country on the fir ft 
plea of not guilty. And as to the fecond plea to the fc- 
veral trefpafles in the introductory part of that plea men¬ 
tioned, and therein attempted to be juRified, the pKiintifF 
faith that he by reafon of any thing by the defendant in 
that plea alleged ought not to be barred from having and 
maintaining his action thereof agaiiift the defendant, be- 
caufc the fame plea of the defendant in form aforefaid 
pleaded, ajid the matter therein contained are not fiifii- 
cient in law to bar the plaintiff’s a£lion, nor is he bound 
by law to anfwer it; and this he is ready to verify : 
wherefore for want of a fulficicnt plea in this behalf the 
plaintiff prays judgment, and that his damage's on occa- 
fion of committing thofe trefpaflcs may be adjudged to 
him. And there was the like general demurrer to th^ 
third plea. The defendant joined in the demurrers. 

7 Th^ 
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The cafe was argued hy Holroyd for the plaintiff, in 
fupport of the demurrers, on Friday the 8th of February 
in lafl Hilary term ; but owing to the prefs of buftnefs 
towards the conclufion of the term, and the neceflary 
time required for the further argument of the cafe, it was 
adjourned to Fajler term; and on Friday the 17th of 
jMay In that term Sir Vicary Gibbs, Attorney-General, 
was he.Tjrd on the part of the Speaker; and on the lame 
day Holroyd replied for the plaintiff; immediately after 
which the Court gave judgment. 


1811. 


BuRnciT 
Abbot. ' 


Holroyd argued thus for the plaintiff. The firfl and 
mofl important queftlon is, whether this Court can 
take cognizance of the queftion concerning privilege 
of parliament which is brought in judgment before 
it in this caufe. Lord Coke fays in his 4/A 15* 

(which will be mainly relied on for the defendant,) 
that " the high court of parliament fuis prepriis Ic- 
gibus ct confuetudinibus fubfiflit: that it is lex et confu- 
ctudo parliamenti («) that all weighty matters in any par¬ 
liament moved concerning the peers of the realm, or com¬ 
mons, in parliament affcmbled, ought to bo determined, 
adjudged, and difeuffed by the courfc of the parliament, 
and not by the civil law, nor yet by the common laws of 
this realm (b) ufed in more inferior courts, which was fo 
declared to be fecundum legem et confuetudinem parlia- 
menti, concerning the peers of the realm, by the king 
and all the lords fpiritual and temporal: aad the like, pari^ 
ratione, is for the commons (c), for any thing 7 noved or done 
in the houfe of commons : and the rather, for that by an¬ 
other law and cuflom of parliament the king cannot take 


(a) Lord Coie refers in the margin to Ret. Pari, ti R. %. N®. 7. 

(£) Keters to i 3. verb, cn la Ley. 

[i) Refers to Rot. Par/. 2/^.4. No ii. Rot. Par/, 3 //■ 6- In le 
Counter de R^ajha/Pi cafe, Ret. Pari. 27 // b. No. iS. The Earl of 
Arundtl'i, cafe. 

notice 
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notice of any thing faid or done in the houfc of com* 
mons but by the report of the houfe of commons : and 
every member of the parliament hath a judicial place, 
and can be no witnefs.” And then Lord Coke proceeds 
to (late, ** And this is the rcafon that judges ought not to 
give an opinion of a matter of parliament^ becaufe it is not to 
be decided by the common laws^ but fecundum legem et confue- 
tudinem parliamenti: and fo the judges in divers parliaments 
have confcjfed (rt), &c.” The only authority cited by 
Lord Coke for this pofition is Thorpe's cafe ; which, whe^ 
ther it bear him out or not, will bo fepn in its turn. But 
he having fo dated it; and it having been further faid by 
a very learned commentator {b) on the law, that the pri¬ 
vileges of parliament are indefinite for the fafeguard of 
its members; it is necefliiry firft to afeertain whether that 
doiStrinc be correft, whether this Court have not the 
power to inquire of and decide upon the legem et con- 
fuetudinem parliamenti when it comes incidentally be¬ 
fore them, in order to determine whether the particular 
cafe in judgment be or be not governed by that law and 
cuftom ; for it would be in vain to argue what the judg¬ 
ment t)f the Court ought to be in this cafe, if it have no 
jurifdicfion to meddle with the queftion of privilege at 
all : if when the houfe of commons have declared that 
any a£t whatever is a breach of their privilege, it were 
incompetont to the courts of law to take further cog¬ 
nizance of the fubjeft matter. 

» To confidcr the queftion firfl: upon principle and ana- 
logy i it would be ftrange if the privileges of parliament 
•w'erc indefinitcy if by that word were meant undefinahle 
'and unlimitedy when even the prerogatives of the king 
arc definable and limited; when the rights and liberties 


(tf) Refers to Rn.Parl. 31 /f, 6. No. 26, 27, 28. fiaron T’berfPh 
•afe. 

{l>) I B/eCt Cem, 164, 

of 
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of the people are alfo defined and limited by the fame 1811. 

law which confers them : neither are they lefs fecure on „ —— 

* Bvr»btt 

that account, but their certainty is the very caufe of their agamfi 
fecurity. The fame mull be the cafe with refpe£l to the 
lex et confuetudo parliamenti. Every Imv muft in its 
nature be definable and defined, however perfons may 
differ as to its application. As every fubje£l is bound 
and prefumed to know* the extent of the king’s preroga¬ 
tive, becaufe he is punifliable if he infringe it j fo he 
mull take cognizance of the privileges of parliament, 
that he may not offend againft or oppofe tliem when 
juftly exercifed. But how can he fecure himfelf againil 
offence, if - the law which he is to obey be not known, 
nor capable of being known ? With what reafon there¬ 
fore can it be faid that the privileges of parliament are a 
matter of which tlic judges cannot take cognizance, 
when every fubjcct in tlie kingdom is bound to know 
them at his peril ? Lord Coke himfelf however in an¬ 
other place («), after dating that the judges are aflidanls 
to the lords, to inform them of the common law, but 
that “ it dotli not belong to them (as hath been faid) 
to judge of any law, cudom, or privilege of parlia¬ 
ment,” proceeds to point out the fourccs from whence 
the law of parliament is to be derived : « and to fay the 
truth, the laws, cudoms, liberties, and privileges of 
parliament arc better to be learned out of the rolls of 
parliament and other records, and by precedents of con¬ 
tinual experience, than can be expreffed by any on«^ 
man’s pen.” And he alfo tells us [b) from Ida 

lex ab omnibus ed quacrenda, a multis ignorata, a paucis 
cognita.” Applying then to the fources of knowledge to 

(«) CO. 

4 • S* d'* margin, quotes FAr<i, Hb a. taf. %, 


y> hich. 
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1811. which Lord Coke himfelf has referred, it will appear front 

_ the current of cafes, when duly confidared, that the 

Buriiett ' 

agawfi judges are bound to take cognizance of the law of par- 

BOOT 

liament, as of every other part of the law of the land ; 
and of thofe cafes which may appear to clafli, fame are 
diftinguifliable from the prefent, and others have been 
over-ruled by high authority. It will appear too from Lord 
Hale's Hiftory of the Common Law (a) that the lex et 
confuetudo parliamcnti is not to be confidered as oppofed 
to the common law, but a part of it: for in treating of 
the lex non feripta, he fays that under that term he in¬ 
cludes not only general cuftoms, or tbe common law pro¬ 
perly fo called, but even thofe more particular laws and 
cuftoms applicable to certain courts and perfons. 
Therefore though the law of parliament be fometimes 
contrafted wdth the common law, that is only where the 
term common law is ufed in a narrow fenfe, as applying 
only to a particular braneh of it; in the fame maimer as 
it may be contrafted w'ith the lex prerogativac, or the lex 
foreftse, or the lex mcrcatoria, all which Lord Hale 
flates to be branches of the common law, ufed in its large 
and general fignification. In like manner the lex parlia- 
menti is part of the common law, applied to the rights 
and privileges of parliament; not fuperfeding the com¬ 
mon law, as differing from it like the civil or admiralty 
law, or as the lex militaris, which formerly prevailed in 
the court before the conftablc and marflial of the realm; 

, but as a branch of ^he fame common law, part of the 
lex terrse, and therefore as fuch muft be equally capable 
of being known, and mull be taken to be knowm to the 
judges of the land, and they are equally bound to take 


(«} P. 2% & 25. 


cognizance 
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cognizance of it when brought incitlcntally in judgment 

before them in the courts of law, the fame as of any 

other branch of the lex non fcripta or comiTion law. It 

was fo confidcred by Lord Holt in the cafe of the 

hur'f Men (a), where he faid, ** We are bound to take 

notice of the culloms of parliament, for they arc part of 

the law of the land, and there are the fame methods of 

* 

knowing them as the laws in JVfJlmhifu'r-hall” And as the 
fame very learned judge faul in Knoll cafe (^), (who 
pleaded his peerage of Earl of Banbsiv'j to an indidlment 
for murder pending in this court,) the lex parliamenti 
mull be looked on as the law of the kingdom ; but ad¬ 
mitting it were a particular law, yv^t if a queftion arife 
determinable in the King’s Bench, the King's Bench mull 
determine it.” Again, if this w'cre not part of the com¬ 
mon law, a comrnitment under the law and cuftom of 
parliament would be againlt Magna ChnrhTi which pro¬ 
vides that nullus liber honao capiatu/ vel imprifonetur, 
&c. nifi per legale judicium perium fuoruni, vel per legem 
terra s and againft fubfequent flatutes, particularly the 
23 AW. 3. c. 3. which is an cxpoiition and declaration of 
the other; providing that ‘‘ no man flrall be imprifoned, 
See. without being brought in to anfwcr by due procefs 
of the law.” Lord Hale in his Hiftory of the Common 
Law (t-) fays, “ touching the ilylcs and appellations of 
the common law, and the reafons of it, it is called 
fometimos by way of eminence lex Un-a^ as in the fta- 
tute of Magna Charia^ c. 29.} wliere certainly the com¬ 
mon law is at leaft principally intended by tliofe words, 
aut per legem terra^ &c.” But fuppofing the law of 
parliament were a diftin^f law, fuperfeding the common 
law, like the civil or admiralty law. Hill it would be nc- 


i3ir. 

CoRtttTT 

AiiaaT. 


Mavra Charta% 
^ H 7 ,. c. 29. 
z E 4 . 3^8. 

5 liii. e. 9. 
2 S KJ. 3, c. 4. 
z8 Ed- 3. 3. 

37 Ed. 3. e. » i, 
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cefliiry for this Court, upon the queftion arifing inci-* 
dentally or collaterally before them, to judge of the lav/ 
and cuftom of parliament, in the fame manner as it does 
of the civil or admiralty law when brought in queilion 
judicially before it, in order to afeertain to what extent 
the one fuperfedcs the other, and the bounds of each of 
them refpe£lively. And though the law gf parliament 
heretofore received may be expojmded and applied from 
time to time as particular occafions arife; yet it cannot be 
extended or altered in derogation of the common laW) 
without tlie authority of the whole legillature: in like 
manner as Lord Hale fays (a) of the common law, that 
“ though the ufage, practice, and decifions of the king’s 
courts of juftice may expound and evidence it, and be of 
great ufe to illullrate and explain it, yet it cannot be au¬ 
thoritatively altered or changed but by aft of parliament.” 
A judgment therefore of the king’s courts in a particular 
cafe does not make a new law, but only expounds and 
evidences, as Lord Hale fays, the common law which 
cxifted before j fo that if frefli lights fliould afterwards 
difeover fuch judgment to have been wrong, the evidence 
Is not of fuch a binding nature, but that it may be revifed, 
and a better expofition of the law adopted in future. In 
like manner no refolution of either houfe of parliament, 
taking it to have decided judicially upon the matter be¬ 
fore it, can make that a legal privilege of parliament 
which was not fo before by law : it may be of great ufe 
and weight, as evidence to expound the law ; but if it 
were afterwards fliewn to be erroneous, it would not be 
biiiJing i for a new privilege can only be created by aft 
of parhaiuent. In this view the matter has always been 

(<i) //(/?. of Com. L, 

13 confidered. 
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conficlercd, not only by the courts of law, when fuch 
queftions have come incidentally in review before them, 
but alfo by the houfes of parliament, whenever there has 
been any queftion in either, whether it were entitled to 
fuch a privilege or not. Whether therefore the cuftoms 
and privileges of parliament be taken to be a branch of 
the common law, or a diftlnct and independent law, it is 
not true that the common law judges have no means of 
knowing what thofe cuftoms and privileges are, nor have 
any right to decide upon their extent; for Lord Hale has 
(hewn that the fubjeft is cognizable by them ; and I.ord 
Coke himfelf has pointed out the fources from whence the 
knowledge of it is to be derived. 

It appears from the authorities that the courts of law 
have always difregarded the refolution of either houfe, 
that fuch an adl was a breach of privilege, when the fame 
did not appear to them to be fo by law. Thus in Fitzhar^ 
ris*s cafe (a), in 1681, who was impeached of high treafon 
by the commons j when the lords had refufed to proceed 
upon the impea* hment, add had refolved tliat he ftiould 
be proceeded with according to the courfe of the com¬ 
mon law, the commons refolved that fuch refufal was 
illegal; and that for any inferior court (by which were 
meant the courts of Wejlminjler-hally or other than the 
high court of parliament) to proceed againft Fitzharris or 
any other perfon lying under an impeachment in parlia¬ 
ment for the fame crimes of which he ftood impeached, 
was a high breach of the privilege of parliament. But 
notwithftanding this, Fitzharris was »ried [b) for high 
treafon at the bar of this court, and convi£fed and cxe* 

(a) 3 5 /. Tr. 224.. 163. TV. 16$. 8C«Air«’i TV. 338. 

(^) This was on the 9th of yttrr 168I) after tite cliiriiution of tlic 
parliament, which was on the s8ch of March m the f..mc year. 


1811. 
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agJtnft 

Abuut. 


Fit'"Jjarrh*s cafe, 
I Cum, 'Jr,urn. 
»6th Mar^kt 
1681. 


VoL. XIV. 
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cuted j 
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FitT-her^ert'S 

cafe, 35 EJix, 


cutcd ; a plea which he put in to the jurifdidlion of the 
court, that an impeachment was pending againil him,* 
having been lirft overruled after long argument, and the 
defendant ordered to anfwer over. The opinion of I.ord 
Cokef when fpeaker of the houfe of commons, (vvlfu.!: is 
to be found in D*Etves*s Journal, 482. (/*), in the cai j of 
Mr. Vitzherhertj in the 35 th of Eliz.^ is material with re¬ 
ference to the writ of privilege. The quedions declared 
by the committee were thefe two, whether Mr. Fltzharris 
were a member of the houfe j and if he were, whether 
he were to have the privilege. It hath been my man¬ 
ner ever fince my firft practice to obferve ftrangc learn¬ 
ing, efpecially fuch as appertaincth to the law j as in this 
f)f the privilege of this houfe *, therefore I will inform 
v.'Int w'c have learned. Firil, this writ of privilege mull 
j;o from the body of this houfe, made by me, and I to 
fend it into the chancery, and the lord keeper is to dire£l 
jt. Now before w'c make fuch a writ, let us know whe- 
ilicr by law we may make it, or whether it wdll be good 
for the caufe or no. For my own part, my hand lhall 
not fign it, unlcfs my heart may aflent unto it. And 
thouglx W’C make fuch a writ, if it be not warrantable by 
jaw and the proceeding of this houfe, the lord keeper 
will and mull refufe it. No man lliall Hand more for 
the privilege of this houfe than I will; and what i& the 
privilege tliis houfe is meet fhould be obferved.’*^ 
'riiis ibcws the opinion of Lord Coke^ that It was not tlie 
mere vofolutlon of Ac houfe, that the writ ihould ilTue, 
which made it legal and binding but the lord keeper, 
(paying indeed all due deference and rcfpe£l to that refo- 


(tf) This W 3 $ quoted from a note of lAt. Hargrave^ upon the judg- 
iiitnl delivered hy Lord C*J. BriJgeman, in Basyon v. Evt'yn, Tr. 14 Car. z. 
C. U. Roll. 2$si-1 w'uch was taken liom a MS. in the progrefs of print- 
ing, Luc uet then pul/ii/licdi p, 14. of the piint* 


lution,) 
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lution,) was ftill to confider whether the party were le¬ 
gally entitled to the writ in the particular inftance i and 
was bound to refufe it» if in his judgment he were not fo 
entitled. From whence it follows) that in no cafe can 
this court be bound by a mere refolutioti of either houfe 
of parliament, if it appear that fuch refolution is not 
fan£lioned by law. This do£lrine is alfo agreeable to an 
earlier decihon of the Lord Chancellor in 1584 (a), A 
motion was made in the houfe of commons, touching the 
opinion of the houfe for privileges in cafe of a fubposna 
out of chancery ferved upon Richard Cockf a member; 
and it was ordered that certain other members, attended 
by the ferjeant of the houfe, Ihould in the name of the 
houfe repair prefcntly to the court of chancery, and there 
fjgnify to the lord chancellor and the mafter of the rolls, 
that by the ancient liberties of the houfe the members 
were privileged from being ferved with fubpocnas; and 
not only to require the difeharge of Mr. Cook*s appear* 
ance before the court on the faid fubpocina, but alfo to 
defire that in future the Lord Chancellor and the mafter 
of the rolls would allow the like privilege for other menr.- 
bers to be fignified under the Speaker’s hand. But the 
anfwer returned to the houfe by the deputed members 
from the Lord Chancellor was, <* that he thought the 
houfe had no fuch liberty of privilege by fubpoenas aft 
they pretended : neither would he allow of any prece¬ 
dents of the houfe committed unto them, formerly ufed 
in that behalf, unlefs the houfe would alfo prove the fame 
to have been likewife thereupon allowed, and ratified alfo 
by the precedents in chancery.” It appears therefore 
that the Lord Chancellor a£Ied Tn that cafe in the fame 
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/way which Lord Cch ^^ter wards faid that the lord keeper 
mnft do in cafe the writ of privilege was fcnt to him to 
pals the gveat feali in n cafe where he thought by law tliat 
the party was not entitled to it. The miilake which 
Ir ‘ C:h fell into in fuppofing (/i) that the judges could 
no' ' ” opinion refpe£ling matters in parliament^ 

arole froan his view of TJurp/a cafe ; precedents of cafes 
of privilege in parliament being in his time diHicult to be 
gotten at, and very little known : but fince then the la¬ 
borious Mr. Prytm has much enlarged the collcdHon, and 
it will appear fron: tJience that the judges have declared 
their opinions on fuel) privileges not only in their own 
courts, but even in parliament itfclf. Some of thefe are 
previous to Thorite a vale. The firft is the cafe of the 
Prior of Malfc?jy lo Ed. 2. {b)j which was an original writ 
of attachment returnable in this court, reciting the pri¬ 
vilege both of the prelates, earls, and barons, et alios, 
ram clericos quam laicos, in coming to, continuing at, 
and returning from parliament, to be protefted from all 
grievances, &c. Such was tlie privilege of parliament 
confidered to be at that time. It appears to have been an 
atfllon brought in this court for a trefpafs and breach of 
privilege alfo, in which the plaintiff complained of the 
defeiwlaats for diftraining him by his horlos and harnefs 
at Torh wrhen retarning from the parliament at Lincoln. 
The proedfs was executed, and the defendants were at- 
tadied, but no judgment upon it has been found; fo that 
k docs not appear what was the final rcfult of the cafe: 

at leafl itcilablinies tloe £adf, that fo early as at that 
period an adion was brought in this court for that whi^lt 
was complained of as a breach of privilege of parliamcst, 
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as well as a trcfpafs; and the defendants, who might have x8rx* 
had a gootl caufe for diftraining, except fo far as re- ^ 

fpedled the breach of pi'ivilege, were put to anfwer bodi. 

It is alfo to be obferved, that the privilege was claimed 
as a joint privilege appertaining to the whole parliament, 
peers as well as comrmons. This view of the nature 
of parliamentary privilege will fumHh an anfwer to an 
objeflion fometimes urged againft the trial in an aftion 
of any matter of privilege claimed by the houfe of com¬ 
mons, that their privileges may be endangered by being 
fubmitted in the dernier refort to the judgment of the 
houfe of lords, or rather to the king in parliament, upon 
a writ of error. For it appears from this and fubfequent 
cafes that it is not the privilege of the one or the other 
houfe merely, as oppofed to or contradiflinguiffied from 
each other ; but if the privilege in queftion cxift at all, it 
is the jojnt privilege of the whole parliament: and the 
commons cannot be prejudiced by the legality of it being 
firfl queftioned in this court, and afterwards before the 
king in parliament upon a writ of error, though the lords 
would have to give the judgment upon it, inafmuch as 
thefe have a joint intereft whh the cmnmons in fupport- 
hig every fuch claim, if it be founded in law ; and they 
cannot negative the claim of the commons, without 
deciding at the fame time againft their own privilege. 

Lord Hale («), however, in the laft chapter of his treatiie 
on the jurifdidion of the lords* houfe of parliament, does 
not condder even their judgment as irremediable, though 
no perfon can appeal further as a matter of right \ for 
there are many inftanccs in which the whole parliament 
have interfered by palEng an a£k to corteQ. or reverfe a 
judgment of the houfe of lords; and in that way the 
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commons themfelvcs might, by the weight and influence 
of the means they poffefs, ultimately aflert their own 
right, if upon a full inveftigation of the matter by the 
whole parliament, it flioulJ bo found that any error had 
crept into fuch a judgment, or that the privilege claimed 
was fuch as ought in future to exiil. An inllancc occurs 
of a ftatutable allowance of privilege in the 11 Ric. 2., 
which is not printed in the llatutc-book, but in 'the rolls 
of parliament (fl). “ The lords fpiritual and temporal 
claim as their liberty and franchife, that the great matters 
moved in parliament touching peers lliall he adjudged by 
the courfe of parliament, and not by the civil law, nor 
by the common law of the land ufed in more low courts. 
The king allows it in full parliament.” Now confider- 
ing this as extended pari ratione to the commons, though 
the peers only are mentioned j yet it is limited to matters 
done in parliament^ and extends not to matters done out 
of it. It includes freedom of debate, and that members 
(hall not be quellioned for their condudf in parliament. 
Yet even in fuch matters the peers did not proceed as 
upon a refolution of their own, that they had fuch a pri¬ 
vilege, but they claimed it as belonging to them to be 
exercifed in parliament: and in full parliament it was 
allowed to them. 

The next is Larke^s cafe (h), 8 H. 6., who, being a fer- 
vant of Wm. Mildred, a member of the houfe, was taken 
in execution during the parliament, on a judgment in 
trefpafs given in C. 6. before the day of fummoning the 
parliament, as well for the king’s fine for the trefpafs vi 
et armis, as for the damages recovered. Upon which a 
bill was brought into the houfe in the form of a petition 
from the commons for parliamentary remedy, in which 
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tliey aflert their claims, and declare their opinion, that 
they were privileged from all arrefts during the parlia¬ 
ment, except for treafon, felony, or furety of the peace; 
and conclude by praying that in future it may be ena£fed 
into a law, that neither lords, nor knights, nor others,(con- 
lidcring it as a common privilege of the whole parliament 
and not merely of their own body,) or their fervants, might 
be arrellQd or detained in prifon during the time of parlia¬ 
ment, except for treafon, &c. There was an enaftment 
in that eafe, by the confent of the plaintiff’s counfel, for 
the difeharge of Larke out of cuftody •, he having been 
taken during the parliament, though upoti a judgment 
given before: but there was a faving to the plaintiff of 
his execution after the end of the parliament, and for the 
king’s fine. But the reft of the petition for a like gene¬ 
ral law in future was denied. That therefore is an in- 
ftance in which the commons’ houfe claimed, befides the 
fpecial redrefs in the particular inftance, a general privi¬ 
lege for their members, jointly indeed with the reft of the 
parliament} but they did not a<D: upon this claim them- 
felves, but fubmitted it to the reft of the parliament, as 
a matter of general concern. And though their petition 
was partly complied with, fo far as affeiSled the prefent 
difeharge of the member arrefted j yet even that was only 
done by confent of the plaintiff’s counfel, and upon the 
terms, as it feems, of faving to the plaintiff in the fuit his 
further execution after the parliament was up: for other- 
wife the defendant having been once taken in execution, 
the plaintiff’s right vrauld have been gone : and the gene¬ 
ral recognition by a law of the privilege claimed in the 
like cafes in future was refufed. It was a perilous a£t 
in a fberiff to difeharge a perfon arrefted, upon his bare 
affertion that he was a member of parliament, or even 
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upon the lherifF*s oV^-n knowledge of it, unlefs he alfo 
knew the extent of the privilege, and whether it covered 
the particular cafe; for the ftierifF, was liable for the debt 
if he wrongfully liberated his prifoner: and therefore the 
Iheriff, who was fworn to obey the king*s writ, was not 
bound to take notice that his prifoner was a member of 
parliament, if he had not his writ of privilege, which was 
to be the flierifTs protection for his difeharge as againft 
the plaintiff in the fuit: and without fuch writ, it appears 
in one cafe, ns if it would have been confidered a breach 
of the fherifF*s duty to difeharge the prifoner upon his 
bare affertion : and during the fitting of parliament it 
might be confidered as the party’s own fault if he did not 
obtain his writ of privilege. With this accords what was 
faid by Sir Orlando BVtdgeman in the judgment of Benyon 
Evelyn (/i). ** But in cafe of a judgment againft a pri¬ 

vileged perfon, and-he taken in execution thereon fedente 
parliamento, the law feems in former times to have been 
more doubtful. 8 H. 6 . Rot, Pari. No. 57.” (Then, 
after citing Larhe's cafe, he proceeds—) Upon the 

petition of the commons, the king, by advice of the 
lords, but with confent of the plaintiff’s counfel, enaCfs 
that the judgment {hall ftand in force; and that aftor the 
parliament ended the judges (hall make out procefs of 
capias ad fatisfariendum et pro fine, as jf he had never 
been imprlToned ; and commiflioners to be appointed by 
the Lord Chancellor to take him and deliver him t<^ the 
warden of the Fleet.* But whefe it was fufther prayed 
that none of the members a vos parlenaeiits defore ave*i 
niere, Icur fervants ou familiers, de ne foienf afeunement 
arreftes nc cn prlfon deteynes durant le temps de yps 
l^arlements, s’il ne foit pour treafon, felony, oil furet^ 

(d) Cited frofflithe MS« before referred to, p. it. n. 0, 
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d'e peace 5 the anfwer is, toy avifera. There was a 
fpeciai z6t of. parliament for a new execution and by a 
new way- againft Larke j but the king refafed to make a 
general law in it.’* 

Then came Thorpes cafe (a), 31 & 32 /if. 6., Rot. Pari. 
No. 25j 26, 27, 28,' & 29. It would feem from the 
4th Regifter, 683. mentioned by Mr. Hatfell, that parlia>- 
mcnt was only under an adjournment when Thorpe was 
profecuted to judgment and taken in execution ; but it 
appears by the rolls of parliament {b), that it vras then 
prorogued (r). It was an a£Iion of trefpafs for taking 
goods, brought in the court of exchequer at the fuit of 
the Duke of Tork againft the 3 peaker of the houfe of 
commons, in which, during the prorogation, judgment 
was recovered by the Duke for 1000/. and 10/. cofts; 
and Thorpe was taken in execution for the amount, and 
committed to the Fleets as well for the (Ine due to the 
king, as for the damages adjudged to the plaintiflT. Af¬ 
terwards, upon the meeting of parliament on the 15 th of 
February^ the commons petitioned the king and the lords, 
that they might enjoy all fuch liberties and privileges as 
they had been accuftomed and of ancient time ufed for 
coming to the parliament, and going, and returning; and 
riien they require that Thomas Thorpe their Speaker, and 
W. Roylit members of the faid parliament, then being 
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I »9. and 5 Vol. of Rolls of Parliament, zty to tto. 

{i) Mr. Hatjtll alfo refers to tlie ad irol. of Parliamentary Hiftory, 
270, as the probable account, to (hew that parliament was undet 
prorogation at the time. 

(e) On the ^hpf M^nb^ 31 //. 6. the parliament met at RuAngi 
on tlie aSth of March it was prorogued to the xsth of rSpritf and then 
held at Weftmn^er till the ad of Julyt when it wag again prorogued. It 
.was afterwards held'at Reading on the 7tb of Novtmbe'f and tlien pro* 
fogued till the twh of February^ at and then adjotimed (o 

|he 14th of the fame month. 
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in priron, may have their liberty} this being declared to be 
a privilege of parliament. Thecaufc of the judgment and 
commitment was thereupon declared to the lords by the 
counfel for the Duke of jrork; and thereupon it was prayed 
on behalf of the Duke, that the lords, confidering that the 
trefpafs was committed by Thorpe after the beginning of 
the then parliament, and that tlie action was commenced, 
“ and by procefs of law judgment thereupon given 
againft the faid Thomas Thorpe in time of vacation of tlie 
parliament, and not in parliament time }*’ and that if he 
fliould be releafed by privilege of parliament before die 
Duke was fatisfied of his damages and cods, the Duke 
would be without remedy in that behalf; therefore that 
Thorpe ihould according to law be kept in ward till tho 
damages and colts were fatisfied. But the lords} ** not 
intending (as it is Hated) to impeach or hurt the liberties 
and privileges of them that were come for the commune 
of this land to this prefent parliament, but equally after 
the courfe of law to miriiltor juftice, and to have know¬ 
ledge what the law will wey in that behalf} opened and 
declared to the judices the premifes, and alked of them, 
Vihetker the faid Thomas on^^ht to be deliveredfrom prifon by 
force and virtue of the privilege of parliament^ or not ? To 
the which quedion the chief judices, in the name of all 
the judices, after deliberation had among them, faid that 
they oug^t not to anfwer that quedion, for it hath not 
been ufed aforetime that the judices Ihould in any wife 
determine the privilege of the high court of parliament.” 
Now to paufe on this drd part of their anfwer; the 
lords, who mud be taken to have known what the privi¬ 
leges and courfe of parliament were, conceived that they 
bad a right to apply to the judges for their advice upon 
the matter of Jaw. The judges however fay that they 

were 
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were not to determine the privilege of the high court of par^ 
liament. The queftion it is to be obfcrvcd was put to 
them in parliament: and in parliament the judges were 
not to determine any thing,‘having no voices there; 
they were only, when called upon, to advife the lords in 
matters of law j and the lords, who were fitting in that 
cafe as the magnum concilium regis, were to determine 
the point. Lord Hale (o), fpeaking of the different 
councils of the king, mentions the concilium privatum, 
the concilium ordinarium, and the concilium magnum, 
both in and out of parliament. That of the concilium 
ordinarium, the privy council and great olRccrs of ftate, 
whether peers or not, and the judges were members. 
That the concilium magnum was a council both in and 
out of parliament; that is, whether parliament were fit¬ 
ting or not} and the concilium ordinarium was a part of 
that council when they were fitting in parliament. In 
early times much bufinefs was done in the houfe of lords^ 
fitting not as a part of the magnum concilium: in that cafe 
the judges had voices, and might ailiff in the determina¬ 
tion as well as any of the lords of the council. At the 
time when the queftion was put to the judges in Thorpe*% 
cafe, concerning the privilege of parliament, the lords 
were fitting as part of the magnum concilium in parlia- 
vienty where the judges had no deliberative voice ; and 
that furnifties the true folution of the anfwer given by 
them on that occafion. For they faid « it was not for 
them to determine what might be done by parliament, 
which is fo high and mighty in its nature that it may 
make law, and that that is law it may make no law: 
and the determination and knowledge of that privilege 
belongeth to the lords of the parliament, and not to tht 
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juftices.” Undoubtedly the determnation of it did belong 
to parliament, by which muft be underftood the whole 
parliament, and not any one branch of it. But the 
judges proceeded to declare how they ihould proceed in 
their own courts; “ in fuch cafes as writs of fuper-* 
fedeas of privilege of parliament be brought and deli¬ 
vered, the fuid chief juft ice faid that there be many and 
divers fuperfedes of privilege of parliament brought into 
the courts; but there is no general fuperfedes brought 
to furcefs of all procefles, &c.” It appears from thence^ 
and from the 4th part of Prymi^s Reg. 811. that Thorpt 
had only a general fuperfedeas : and fo like’wife in Hodges 
V. Moor (fl), where a claim of privilege was, upon a letter 
-brought by the defendant from the Speaker to the court of 
K. B., difallowed by the whole court; the judges fay that 
the defendant ought to have brouglit a writ of privilege; 
and that when Thorpe was Speaker, he having only a ge¬ 
neral fuperfedeas for all aciioiis, it was held ill. So that 
the judges, ftating in Thorpe's cafe what they do in their 
own courts upon vi rits of fuperfedeas, diftinguiih be¬ 
tween thofe that are lawful or otherwife, and declare that 
a general writ of fuperfedeas, fuch as Thorpe appears to 
have had, would not avail, but that he ought to have had 
a particular writ of fuperfedeas for each a£lion ; the pri¬ 
vilege of parliament being for the perfon and not for the 
proceeding. Thefe confiderations will ftrve to explain 
the proceeding in that cafe, and the judgment eventually 
given on it by the T)arliamejjt. ** For (fay the judges) 
if there Ihould be a general fuperfedeas brought to fur- 
ceafe all procefles, it Ihould feem that this high court of 
parliament, that miiriftreth all juftice and equity, fhould 
Jett the procefs of the common law, and fo it Ihould put 
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the. party complaining without remedy, for fo much as ac- 1811. 

tions at common law be not determined in this high court 
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of parliament. And if any perion that is a member of ageinfi 
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this high court of parliament be arrefted in fuch cafes as 
be not for treafon, or felony, or furety of the peace> 
or for a condemnation had before the parliament, (that is 
before the time of holding the parliament, not in par¬ 
liament,) it is ufed that all fuch perfons be releafed of 
fuch arrefts, and make an attorney {a) •, fo that they have 
their freedom and liberty freely to attend upon the par¬ 
liament.” All this ferves to fliew what the judges meant 
by faying they were not to determine the privilege of the 
high court of parliament before which they were then 
called to advife. [Lord Ellenborough C. J. Surely the 
word determine was not there meant to be ufed by them 
in the fenfe of adjudge; but they meant to fay no more 
tlian this; you, the lords’ houfe, alk our opinion upon 
a queftion concerning privilege of parliament before 
you; but we arc not to determine that queftion j that is, 
we are not to give you any determinate purpofe upon 
that fubjeft. The queftion was not addrefled to them as 
to perfons who were to determine or adjudge upon it, but 
as advifers to the lords on the law. They fay in cfFc 61 , 

(a) i. e ** make an attorney to anfwer the action } which, Tays Sir 
0 . Bridgetnaiif in Benjon v. Enelyn^ (from Mr. Hargrave's MS. before ciuri,) 

(hews that the foundation, the bringing of the a£lion, was dill goo;!, 
though tne fuperilruAurc, the pioceeding by arred, was void. 31 //. 6. 

Set. Pari. No. 36, ay. In cafe, the Chief Judice, in the name 

of all the Judges, declares to the Lords the courfe of proceeding in tlie 
courts of fPaftmnfltr upon Cuperfedeas of privilege; that if a member of 
parliament be arreded in fuch cafes as be not for treafon, felony, or 
breach of the peace, or for a condemnation had before a parli.imci'.t, !c 
IS ufed that all fuch perfons (hould be releafed of all fuch arreds, and 
make an attorney} fothat they may have the freedom .mo liberty iVctly 
to attend tlie parliament. This is fo pregnant a proof of the courfe of 
praAico of thofe times, being the declaration of ail tlie judges, that I 
Atl) not need to make futther ptoef before that time.'* 
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it is not a proper fubje£l for us to enter into; it properly 
belongs to yourfelves; and therefore it is not for us to 
advife you upon it.] Sir O.Bridgeman (a) feems to have 
drawn the fame concluflon from the anfwer of the judges 
in that cafe as is now fubmitted to the Court} and the 
lords themfelves decided in the cafe before them accord¬ 
ing to the opinion of the judges; fo that they could not 
have confidered the anfwer of the judges as a declaration 
that they knew nothing about the matter, and therefore 
could offer no advice to their lordftiips. And in the con- 
clufion of the record it is faid j ** after which anfwer 
and declaration it was thoroughly agreed, aflented, and 
concluded, by the lords fpiritual and temporal, that the 
faid Thomas (Thorpe) according to the lano fliould remain 
flill in prifon for the caufes above-faid; the privilege of 
the parliament, or that the faid Thomas was Speaker of 
the parliament, notwithftanding.” [Ld. Ellenhorough C. J. 
I do not mean to touch upon the obfervations arifing out 
of Thorpe's cafe, which are many and important ones; 
but it appears to me that the fair import of the judges* 
anfwer to the queftion put to them is this: Wc/cannot 
determine that which is a queftion for your own conii- 
deration rcfpecling your own privileges, but we w'ill tell 
you what is the rule upon wliich we a£l in our courts. 
And then the lords adopt the rule of law as it prevailed 
in the -courts of Wejlminjler.'\ The lords proceeded 
further in that cafe to declare, “ that the premifes fliould 
be opened and Hleclared to them that were comen 
for the commune of this land, and that they Ihould be 
charged and commanded in the king’s name, that they 
with all goodly hafte and fpeed proceed to the eledion of 
another Speaker.” And then the record concludes^ 
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w The which premifes, forafmuch as they were matters 
in law, by the commandment of the lords, were opened 
and declared to the commons by the mouth of Walter 
Moyle, one of the king’s ferjeants at law.” Now it 
would indeed be extraordinary, if the judges could know 
nothing of the privileges of parliament, and could not 
even give an anfwer of advice refpefting them, that the 
lords fliould order one of the king’s ferjeants to go and 
expound their refolution to the commons becaufe it con¬ 
tained matters in law. The matter was accordingly 
opened and declared to the commons by the king’s fer- 
jeant at law, in the prefence of the Bifliop of Ely, ac¬ 
companied by other lords; and the bifkop then com¬ 
manded them in the king’s name to ele£l: another Speak¬ 
er ; which they did. The fum of the whole cafe is this: 
the commons, conceiving their privilege to be invaded 
by the proceedings had againft their Speaker, and his 
commitment in execution of the judgment recovered 
againil him, do not aft of themfelves upon their own 
declaration that they had fuch a privilege, but fliate it as 
a matter of general concern to the .parliament at its 
opening, by way of claim indeed and as a matter of 
right, together with other privileges, in order that it may 
be acknowledged and ratified, and that no perfon may be 
ignorant of it. The lords call upon the judges for their 
opinion upon the queftion, confidering it as a matter 
of law. The judges, waving the determination of the 
cafe as a matter touclnng the privilege of the high court 
of parliament, in which they had no deliberative voice, 
advife the lords how they (the judges) would aff upon it 
in their own courts; and the lords, adopting the rule of 
the courts of law^ difailow the privilege claimed, be- 
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caufe Thorpe^ the imprifoned member, defendant in the 
fuit, had only a general fuperfedeas, and not a panic 
lar fuperfedeas in that fuit} and bccaufethe condemnation 
was before the parliament began ; being during a proro¬ 
gation. The commons acquiefce in this decifion, and 
chufe another Speaker. Sir 0 . Bridgeman thus comments 
upon Thorpds cafe in giving his judgment in Benyon v. 
Evelyn {a). The principal queftion there being whether 
it were a breach of privilege to fue out and continue an 
original againft a member of the commons’ houfe of par¬ 
liament during the fitting of parliament; which was de¬ 
cided in the negative : he fays, ** I (hould have been glad 
not*to have had occafion to have delivered my opinion in 
tliis point for two reafons} firft, becaufe it is a tender 
thing for an inferior court to judge of the privileges of a 
fuperior court: and 4 7 ;^. 50. faith, that the judges are 
aififtani* to the lords to inform them of the common 
law; but it doth not belong to them (i) to judge of any 
law, cuftom, or privilege of parliament; and cites for it 
Thorpe's cafe, 31 H. 6. Rot. Pari. No. 26, and fame other 
cafes j •which cafes only extend “where the privilege of parlia^ 
ment comes in debate in the houfe of peers. The judges are 
not to determine there what the privilege of parliament is 
in fuch cafes ; for the conufance thereof belongs to the 
lordsof tlic parliament, and not to the judges: and yet even. 

the judges deliver their opinions to the lords, as aflift- 
ants, what the courfe of common law was in fuch cafes } 
according to which opinions the lords gave their judg¬ 
ment againil privilege in that cafe } that Thorpe^ being 


(b) From Mr. Hj^^rave's MS, p. 6. See. 

{t) The jearned editor of t!iat judgment remarks in a note the omif* 
fion of a quaJification added lieie by Lord Cefr, viz. ** as bath been 
(aid,’* Sic. 


con- 
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bbtidemned in trefpafs in the interval of parliament,^ and iBi i. 
in the Fleet pro fine recis, fiiould remain in execution „' 

* O' Buiior*iT 

there. But o^t of parliament, luhercy upon an aSlton at agaimft 

Abbut. 

common law, a ^uejlion concerning pYivileges of parliament 
arifes, notFthg hath been morefrequent than for the judges of 
the common laiu to deliver their opinions Concerning it, and con-‘ 
fequently to give their judgments {a).** [_Bayley J. They mult 
know the extent Of their own jurlfdi^lion, and in what 
cafes it is taken away. But it does not follow that the 
common law courts arte bound to take conufance of the 
l^articUlar way in which the privileges of parliament are 
to be cxercifed in all inftances. The cafes alluded to are 
thofe where an a^ion being depending in this or fome 
other court, it has been attempted to ftop the proceed¬ 
ings vtpon the ground of an alleged breach of privilege : 
it therefore became neceflliry for the Court to take nbtice 
of tlie extent of their own jurifdit^ion, and to fee whe¬ 
ther » fulRcient foundation were laid for (laying the ac- 
iion.] It will appear upon the confideration of all the ’ 
cafes to what extent the courts of law have gOiic in tak- 

(d^ Sir 0 . Brtdgfnun continues, and concludes this part of uis judg¬ 
ment with faying, **Tiie king himfelf daily (icrniits his privileges and 
pierogatives tobcjdetermincd between him and iiisfubjt£ts in the courts 
of iVefimnfitr by the common law. And when in a common adiun tie 
ftrivUege ef parliatnent doth come to be fart of the flea or jojl.jicanja^ it ts of 
netejjity that the frivilege, v/bttber there be J'ucb, aud wLat the e* :er.l of it 
Is, etmealfe into corftderation For as in the regifter {Regifl. firtv, jS.) it 
is faid of the eccleflaftical coutt, which is inferior to the common law, 
if » common law point come in queftion there, non eft confonum ra. 
lioni quod cognitio accefTarii in causi chriftianitatis iinpcdiai, ubi cog- 
hitio caufale principalis ad forum eccleriaA.i:um nofeitur peninere; fo 
I may fay here, the privilege of parliament coming in incidentally as 
part of the cafe, as a confequenc muft in this particular cafe be alfo de¬ 
lated here. And fo it Was in ^Trewyniard'i cafe, 36 H. 8. Dy. 60. in ait 
aAion of debt againft a Iheriff upon an efcnpe of a member of parlia¬ 
ment taken in execution, and delivered by privilege of parliament. 

And in Ewer’s cafe, la Ed. 4. and in other cafes, fonic of which 1 fhall 
have occafion to cite anon at large.*’ 

VSL. XIV. D ing 
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Clerlt'i CtfCf 
39 II. 6 . 


ing corwfance of particular claims of privileges. It was 
the more neceflary to enter at large into the examination 
of Thorpe*^ cafe, becaufe that has been made the foun¬ 
dation of the notion that the judges in the courts of 
common law could not take conufance of the privileges 
of parliament, which will appear to be an erroneous coti- 
clufion. 

CMe*s cafe in the 39 H. 6. (a) is the next upon the 
fubjefi. That was a petition to the king in parliament by 
the commons, Hating that Clerke, who was burgefs for 
Chippenhamy after coming to and during the fitting of 
parliament was arrelled and imprifoned for certain fines 
due to the king, which had accrued in an adion of tref- 
pafs brought by Robert Bajfet againft C/erhj in which he 
was condemned, and alfo in another action agair^l him 
by John Payne for maintenance, in which alfo he wub 
convidlcd. He was outlawed at the fuit of one of the 
parties,and was taken upon a capias utlagatum, and finally 
committed to the Flecty where he was retained by the 
other party j and was in cuftody at the time of the peti¬ 
tion to anfwer tlie condemnation money to the refpeclive 
parties, and the fines due to the king. The prayer to 
the king and lords was to order that the chancellor liave 
power to direct writs to the warden to difeharge Clerkt-y 
in order that he might attend the parliament; and that 
neither the chancellor, nor the warden of the Flecty 
nor any other be ^endangered by the difmiflal; faving 
however the execution of the king, and of the rcfpec- 
tivc plaintiffs in the fuits, aftgr the diflblution of the par¬ 
liament, notwithftanding the arreft and difeharge, as if 


{a) 5 vol. of RsUi cj Parliamentt 374.3 and 1 Ilatfell, 34. 


he 
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he had not been arrefted ; and faving to the commons 
their whole privilege in tarn amplo modo as if an a£I; 
had not been made. That petition was granted by the 
king and the lords, and fo became an a£t of parliament. 
There again the commons had come to a refolution that 
the arreft of Clerke was a breach of their privilege; yet 
they did not aft upon that, of themfelves, b\it prayed an aft 
of parliament, which was acceded to by the reft of the le-. 
gillature, to difeharge him during the parliament j indem- 
nifying the chancellor, and faving the rights of the king 
and of the creditors after the parliament. From whence 
it fliould feem that the arreft was not confidered to be 
wholly illegal; the condemnation being prior to the par¬ 
liament i but the taking of him being in the time of par¬ 
liament i he not having his writ of privilege ; bccaufc 
they favc the rights of the king and the creditors after the 
end of the parliament, and fubjecl him then to be taken 
in like manner as if he had never been fo before, from 
which otherwife he would have been freed. 

The next is the cafe of Dcr.ne v. WalJij^ which was in 
the Exchequer of Pleas, in 12 Ed. 4. [a) It was a bill 
of debt on bond, to which the defendant, a fervant of 
the Earl of Effex^ pleaded his writ of privilege: and there, 
though the queftion arofe concerning a breach of privi¬ 
lege of the lords’ houfc only, yet the writ recites it as an 
entire and joint privilege of the lords and commons, that 
none of them ought to be imprifoned or impleaded dur¬ 
ing the time of parliament: and then the defendant 
pleads, that he on fuch a day and ever fince (covering the 
time of the writ) was the menial fervant to the Earl of 
Ejftx^ and came with him to parliament. See. The plaintiff 
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M. i> Ed. 4. 
Rk'.U 20. 


(d) ^Piynnr's Pari, ffrits, 743. (7j2.) 
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replied that there was no fuch cuftom of parliament a$- 
pleaded by the defendantwhich was in fa£t a dcmUitci, 
and is fo treated by Mr. Atkyns in his trdatife of the power 
of parliament («); and judgment was thereupon given by 
the Barons of the Excltcquer, with the advice' of ail the 
other judges \ alfowing that there was a' ciiftohi of parlia¬ 
ment that the members of citlicr houfe ought not to be 
taken or arrclted during the time of parliahicnt; but de¬ 
nying the cuflom to be that they ouglit not to be im¬ 
pleaded [b). That is a direft authority in point: it is a 
dccilion of all tlie judges on a queition of privilege 
brought in judgment before them ; and fo far as they 
thought the privilege founded in law, tlicy allowed it} 
but beyond that, they difallowcd it. 

There is alfo a fimilar decifion of the court of Exchequer 
in Rivers v. CoJihs (c), in the fame year; in commenting on 
whicix Sir Orlando Bridgewan (in Benyon v. Evelyn) fays, 
“ This precedent, being by the advice of all the judges of 
Einglancif ought to have its due rcfpecl; and it contains 
fcvcral things worthy of obfervation j amongll others, that 
there is no fuch cultom or privilege, that a member of 
parliament cannot be impleaded during the parliament: 
and the pcrfoji who claimed the privilege was put to 
anfwer during the parliament, and judgment was given 
againfi him.” He adds further, “ the refolution of all 
the judges, I cannot fay was fitisfaftory to all the mem¬ 
bers of the comnfons* houfe, who claimed greater privi¬ 
leges both as to the difeharge of members and their fervant^ 
taken in execution, than w'Ss allowed either by the king 


P. 44 . 

(»') In tnc recital of tliK cafe in the iudi^ment of Btnyan v. Evelyn, it 
o anded Umi “ judgment Wds thcicupon given agaiiUt (he privilcije.*’ 
d t'rynif, 7J7 to 763-, and (he faute record is recited at length in 
Sir 0, jj'fgiiitr.t, htluie ciied, in Bitty,u s.Evelyn, p. %i}. • 

and 
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.and lords in parliament, or in Wejlminjler-hall by tbe 
judges \ as appears by the faving in the claiife of JVm. 
Hydeh cafe, i/^Ed. 4. No. 55., and alfo by their claims 
in the cafe of John Ativellf burgcfs of Exeter^ 17 Ed, 4. 
JS,ot. Pari. No. 35., both being after this refolutioii of the 
judges in River/$ cafe.” * 

All thcfe authorities flicw that Lord Coie was mif- 
taken in the concluHon which he drew in 4 Inji. 15, 
from Thorpe*& cafe. “ The truth,” fays Sir 0 . Bridge* 
man (a), ** is, tliat Lord Cok/^ treatife of the jurif- 
di£lion of parliament is a pofthumous work.; and 
though I fhall attribute as much to his learning in the 
law as to any fages in the law whatfoever, yet there not 
being that freedom in former times of having copies of 
the records at large as hath been fincc, when he comes to 
cite tliem he is guided by abftratls, which uccaflons 
miferable miilakes, and by the Modus tenendi JParjiar 
mentum, which, as to the time of making it, was molt cer.* 
tainly a counterfeit piece.. So that there are a multitude 
of errors in his chapter concerning parliaments, and iu 
particular boththofe records {J) aregrofsjy miftaken.” 

Hyde\ cafe referred tp by Sir (). Bridgeniaei is in elfedl 
the fame as Gierke's cafe before mentioned (r). The other 
cafe mentioned by him, of Atnveiii 17 Ed. 4. (<f), was 
that of a petition from the commons, reciting as be* 
fore, that from time out of mind the knights, .citizens 
and burgefles of parliament, amongft other liberties and 
franchifes, have hail* and ufed the privilege that any of 

them (hould not be impleaded in any a£fion perfonal, aor 

% 

(a) P. of the judgment in Benyon v. Evelyn, 

{b) The cafeg referred to by Lord Coke in e^Infl. 14. arc Bogo dt Chre'^ 
cafe, x8 Ed, i., .ind John de *rbortJby'% cafe, XQ Ed, j. 

(f) Ante, p, 34. i 

{d) j vol. Rtlh of Earl. 131.; and Haifllt 48. 

D 3 l»e 
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be attached by their perfon or goods in their coming to 
any fuch parliament, there abiding, nor from thence to 
their proper home reforting; which liberties and fran- 
chifes the king at the commencement of this parliament 
gracioufly hath ratified and confirmed.” Then it fets 
forth that John Aiwell, citizen for Exeter^ coming to the 
parliament, and continually attending upon the fame 
fince its commencement and during its continuance, was 
condemned by default of anfwering to eight feigned in¬ 
formations in the Exchequer preferred againft him by 
John Taylotf in i6ol.\ the faid John Ativell daily attend¬ 
ing the parliament, and not having knowledge of the fame 
condemnations. That writs of fieri facias and capias ad 
fatisfaciendum had ilTucd againft him, on which he was 
apprehenfive of being taken; fo that he could not freely 
depart from this prefent parliament to his own home for 
doubt of his body and goods being put in execution, con¬ 
trary to the privilege due to the members of parliament. 
Upon this prayer of the commons, the king by advice of 
the lords, orders (and thereby it is ena<fted) that the faid 
writs of execution fliould not be executory or hurtful to 
him, his body or goods, returning from the parliament i 
and that the Chief Baron of the Exchequer (the judg¬ 
ments being in that court) fliall have power to grant with¬ 
out denyer writs of fuperfedeas to furceafe all manner 
of executions in th^t behalf to be made. « Saving al¬ 
ways to the aforefaid John Taylor his aforefaid judgments 
and executions, and every of (hem, to be had and fued at 
his pleafure againft the faid John Atwell at every time 
after the end of this prefent parliament, this prefent or¬ 
dinance notwithftanding.” There again the commons 
ftill claimed the cuftom not to be impleaded fedente par- 
liamento, notwithftanding the decifion in Bonne v. WalJIji 

and 
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and this claim, it is obferved by Sir 0 . Bridgeman (a), is 
negatived in efFeft by the faving claufe in the a£I, referv- 
ing to Taylor his execution after the end of the parlia¬ 
ment. He mull therefore have confidered that it was not 
a refolution of the commons’ houfe only, which makes a 
privilege, uniefs it be cither acknowledged by the law 
before, or ratified by the reft of the parliament, which 
would make it a law in future. In confequence of this 
it appears, that in the next claim of privilege of this de- 
Icription made by the commons, the claim of exemption 
from being impleaded during the parliament is omitted. 

That was in the cafe of i!!a> v. Sadclife^b), i/f.y.where 
the privilege, which was claimed entire both for lords 
and commons, was confined to freedom from arreft or 
imprifonment. Up to that period the houfe of commons 
had never proceeded as for a breach of privilege upon 
their own authority: w'hen it was a common cafe of pri¬ 
vilege known to the law, a writ of privilege had ifiued as 
a matter of courfe, by which it was inforced: when there 
was any doubt or difficulty in the matter, it was referred 
to the confideration of the whole parliament, and atSfed 
upon by them as a matter of common concern to both 
houfes; but it never was a^led upon by the commons 
alone on their fmglc refolution; they had never proceeded 
to deliver any perfon arrefted upon procefs out of cuftody 


1811. 
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(d) His words immediately following the Aatemertt of ilie faving 
claufc are, *< w|icreby it appears that the judgment of the king and 
lords in pirliament agreed witli the judge's rcfolutions, that the im- 
pltiding a member of parliament during the parliament, without taking 
out execution, was not againd the privilrge ; for there i. a faving of the 
judgment. From ail which the inference is ftrong; the aCl of parlia¬ 
ment did allow the foundition and proceeding and judgment againfl 
AtwcU, a member of parliament, during the parliament, though it dif- 
charged the execution." 

(A) Rill (f Part. 104. and 1 Iltt/ellf 51, 

D 4 
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ugatnH empt from being impleaded during the parliament, afteif 
Abbut. been as c-ften difallowcd by tbe lords and the 

judges, 

¥‘rrtrs'% cafe, THc iicxt in order is Ferrers' % cafe, 34 8.; the ac- 

^ ’ * count of which is taken from HoUngslied (a), who fays 

that it having been a cafe of privilege, he had gotten as 
, correct an account of it as he could from thofe whom he 
confidered to be well acquainted tvith it : but it is quoted 
at length from thence by Sir 0 . Bridgeman in his judg- 
rnent in Benyon v. Evelyn (1), and is in fubftance as fol¬ 
lows. “ During the fitting of parliament oneGeorge Fer* 
rersy a fervant of the king, being elefted a burgefs for 
Plymonthy in going to parliament was arrefted in London 
. by procefs out of K. B. at the fuit of one TVhitey for 200 

marks, wherein he was late afore-condemned as a furety 
for the debt of one Wlpeldon : which arreft being figni- 
fied to the commons* houfe, order was taken that the 
ferjeant at arms {hould forthwith repair to the Compter Iq 
Bread-Jltreety whither Ferrers was carried, and there de¬ 
mand his delivery. [This was the firll inftance where 
any fuch delivery had been demanded or made except by 
writ of fuperfedeas.] The ferjeant went accordingly to 
the Comptery and declared to the clerks there what he 
had in command; but they and other officers of the city 
were fo far frona obeying the faid command, that after 
many ftoul words they forcibly refilled the ferjeant, and 
an affray enlucd within the. Compter gates between Fer¬ 
rers and the officers j fo that the ferjeant was drivervtp 

(s) j vol. 955. 

(i) P. 19. Mr. Hargrave refers In the margin to Crem^t. Jari/Jiaioif 
cfCuirtty 8 ., to ^ 6 JJ- 8. fo. 61., and to 
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^‘fend himfelf with his xnacej the crown of which was 
thereby broken, and his mace was ftricken down. Dur¬ 
ing this brawl the flierilFs of London came thither, to 
whom the ferjeant complained of this injury, and re¬ 
quired of them the delivery of the faid burgefs, as be¬ 
fore. But they, taking part with their officers, made 
little account either of his complaint or of his meflage, 
rcje£l:ing the fame contemptuoufly with much proud 
language : fo that the ferjeant was forced to return with¬ 
out the prifoner; and finding the fpeaker and all the 
knights and burgefles fet in their places, declared to them 
the whole caufe as it fell out; who took the fame in fo ill 
part, that they altogether (of whom there were not a 
few, as well of the king’s privy council as alfo of his 
privy chamber,) would fit no longer without their burgefs, 
but rofb up wholly and repaired to the upper houfe, where 
the whole cafe was declared by the mouth of the fpeaker 
before Sir Thomas Audley Knt. then Eord Chancellor 
of England, and all the lords and judges there aflembled, 
who'judging the contempt to be very great, referred the 
punifhment thereof to the order of the commons’ houfe.” 
The account then proceeds, that “ The commons re- 
furned from tlie houfe of lords to their places, and upon 
new debate of tlie cafe took order that their ferjeant 
fhould foon repair to the (herifFs of London and require 
delivery of the faid burgefs, without any writ or war¬ 
rant had for the fame, but only as before; albeit the Lord 
Chancellor oiFcrcd then to grant a writ, which they of 
the commons’ houfe refufed ; being of a clear opinion 
that all commandments and other a£Is proceeding from 
the nether houfe were to be done and executed by their 
ferjeant without writ, only by fliew of his mace, which 
was his warrant.” Before that time the writ of privilege 

had 
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had always iiTued, which vouched the authority from 
whence the proteftion proceeded j but upon that occafion 
as the officer of the commons had been fent immediately 
from their own houfc with the infignia of his office, they 
deemed that to be a fufficient authority to the Iheriff to 
deliver up the imprifoned member. « But before the fer- 
jeant’s return into Londaiy the fhcriffs, having intelligence 
how heinoufly the matter was taken, became fomewhat 
more mild ; fo as upon the faid fecond demand they 
delivered the prifoner without any denial. But the fer- 
jeant having then further in command from thofc of tlic 
nether houfe, charged the faid Ihcriffs to appear perfon- 
ally on the morrow by 8 of the clock before the fpeaker 
in tlie nether houfe, and to bring tliither the clerks of the 
Compter and fuch other of their officers as were parties 
to the faid affiray; and In like manner tO take into his cuf- 
tody the faid White, which wittingly procured the faid 
arreft in contempt of the privilege of the parliament. 
Which commandment being done by the ferjeant accord¬ 
ingly, on the morrow the two flicriffs, with one of the 
clerks of the Compter who was the chief occafion of 
the faid affray, together with the faid WhitCy appeared 
in the commons’ houfe j where the fpeaker charging 
them with their contempt and mifdemeanor aforefaid, 
they were compelled to make an immediate aiifwer with¬ 
out being admitted to any counfcl; albeit Sir Robert 
Cholmlcyy then recorder of Londotty and other the counfel 
of the city then prefent, offered to fpeak in the caufe, 
who were all put to filcnce, and none fulforcd to fpeak 
but the parties themfelves. Whereupon in conclufion 
the fiime ffieriffs and White were committed to the Tower 
of London and the faid clerk, who was the occafion of 

the frav, and the officer of London who did the ar-. 
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reft, called Taylor, with four other officers, to Newgate, 
where they remained from the a8th to the 30th of 
March i and then they were delivered, not without hum¬ 
ble fuit made by the mayor of London and other their 
friends. And forafmuch as the faid Ferrers, being in 
execution upon a condemnation of debt, and fet at large 
by privilege of parliament, was not by law to be 
brought again into execution, and fo the party without 
remedy for his debt, as well againft him as his principal 
debtor; after long debate of the fame for nine or ten 
days together, they at laft refolved on an a£f of parlia¬ 
ment to be made, and to renew the execution of 
the faid debt againft Wheldon the principal debtor, 
and to difeharge the faid Ferrers.** It is to be re- 
colIe<fted that the condemnation in this cafe had 
been before the parliament, and that Ferrers was 
taken as he was coming to the parliament; and it was 
before that time a cemtefted point, whether a member 
coming to the parliament could be arrefted upon a con¬ 
demnation had before. But there were other ingredients 
in the cafe, which probably entered materially into the 
decifion in the refult, namely the indignity and violence 
offered by the fheriffs and their officers to the ferjeant at 
mace .bearing the enfign of his official authority, and 
alfo the fituation of Ferrers himfelf as an immediate fer- 
vant of the king. The lord chancellor, it is faid, and 
all the lords and judges there affembled, judged the con¬ 
tempt to be very great upon the declaration to them of 
the W'holc cafe ; yet in Moore*s Rep. 57. it is reported to 
have been faid by Dyer “ que fi home foit condemne, 
en debt ou trefpafs, ct eft efRen un des burgeffes ou chi- 
valers de parliament, and puis foit prife en execution, il 
tiepoit avoir le priviledge del parliament: ct iffent fuittenus 

t 

per le fages dol ley on Ic cafe d’un Ferrers en temps Ic 
13 roy 


181X. j 


Bvr d«tt 
Absot. 



44 


CASES IN EASTER TERM 


x8ir* 

pu«niTT 

aftiirifi 

Abbot. 


roy H. 2 . et comment que Ic priviledge a cco temps 
fuit a luy allow, ceo fuit minUvS jufte.” And this cafe 
is thus mentioned by Sir Robert AtkitUy one of tlio 
judges of C. B., ill his argument in Barttardifton v. 
Scams {a). lo EUz. Dy. 275. there is an a£lion brought 
againlt the keeper for letting a burgefs of parliament go 
at large by writ dc privilcgio parliamemi, who was in exr 
ccution. The Lord Dyer fays nothing there what be¬ 
came of it; but 3 /flor 57. reports that it was held by 
Dyer, that if one condemned in debt or trefpafs be 
chofen to the parliament, and after taken in execution, 
he fhall not have hb privilege of parliament: and, as he 
fays, it was fo held by the fages of the law in the cafe 
of Ferrers aud that though his privilege was indeed al¬ 
lowed, yet, (as they held) it was minus jufte. Which 
cafe of Ferrers was the fame here mentioned before to be 
in Dyer, 275. as appears by Mr. Crompton in his Jurifdic** 
tion of Courts, 8. h. So that feme things relating to the 
parliament the courts of WejimiitJ^er muft determine, 
and the judges cannot avoid it if they will do juftice.*' 
It feemson the whole, that the complaint of the com- 
m<MiS was not fo much of the original arreft being a 
breach of privilege as of the violent and contemptuous 
manner in which the fherilFs and their ofheers treated the 
ferjeapt at arms when fent by the houfc to demand their 
member-; for they faved the plaintiff’s execution againft 
Wheldon the prinfcipal debtor, who, upon the fuppofition 
that the taking of Ferrers the furety in execution was 
lawful, would otherwife have been difeharged ; although 
White the plaintiff had willingly procured the caption of 
Ferrers as he was coming to the parliament. Even with, 
refpe£l to Ferrers himfclf, though he was ultimately dif-% 


7 St/Tr. 437 , 
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charged by the aft, there appears to haVe been fome pre- i 8 il. 
yious doubt; for it is faid (a) that “ before this came to —— 

pafs the commons’ houfe were divided upon the queffiion, 
but in conciufion the aft paffed for Ferrers^ nuho won iy 
14 voices.” It would certainly have been dangerous for 
the (herifFs to have difcharged their prlfoner upon their 
own refponfibility, on the mere verbal order of the fer- 
jeant bearing his mace; for if that had not been deemed 
a good authority at law for the difcharge, the iheriffs 
would have made themfelves liable for the debt. There 
was another ingredient too in the cafe, that Ferrers was a 
fervant of the king ; who, being advifed of this proceed¬ 
ing, called before him the lord chancellor and the judges, 
together with the fpcaker of the parliament, and others 
the greatell perfons of the nether houfe, before whom 
he claimed the privilege for all his fervants attending 
there upon him : fo that, faid his majefty, if Ferrers 
had bc*n no burgefs, but only his fervant, yet in refpeft 
thereof he was to have the privilege as well as any other: 
being, as he faid, informed that the members claimed the 
privilege for their fervants during the parliament. But after 
reproving the conduft of tl\e plaintiff in the aftioiijlris ma- 
jcflycommended the equity of the commons in refforing to 
the plaintiff his remedy againft the principal which he had 
loft by law. And afterwards Sir Edward MQ 7 itague^ the 
chief juilicc,confirmed all that the king had laid rel'pefting 
the privilege; which was aflented to by the reft. So that 
it appears that the allowance of the privilege in tliat cafe 
was as well in refpeft of the claim of the king for his 
fervants, as of the claim of the houfe fur its members. 

In the fequel however the aft did not pafs the upper 
houfe, as the parliament was difl'olved before the lords 

(«} ViUtr the judjtiient in ll.« cafe of Btnpn v. E% -'\n. 
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had time to confider it. Sir 0 . Bridgeman {a), in fpeaking^ 
of that cafe, Having before ftated that it had been confi- 
dered a doubtful matter whether the party there were 
entitled to privilege or not, fays, that this cafe doth not 
only determine the law for the privilege againfl: the exe¬ 
cution, but alfo that the party ought to be difeharged 
without writ when the ferjeant at arms came for him.” 
But Pafeh. 6 Eliz. in Maoris Rep. 57. j (and I have feen 
the fame in other good reports,) Dyer faid, that Ferrers 
ought not to have the privilege of parliament, and that it 
was allowed minus jufte. And he cites Trewynard*s 
cafe in the fame parliament, 35 H. 8., after the refolu- 
tion in the lad cafe ; who being a burgefs of parliament, 
and taken in execution, was freed not by the mace or 
ferjeant at arms, but by a writ of fuperfedeas of privi¬ 
lege ; which writ was a fecurity to the flieriffs againll an 
action for an cfcapc, whether the privilege were allowable 
or not. And he alfo obferves upon Ferrers* cafe, that 
the ftierifFs were not fent to the Tower for arrefting him, 
hut for the fubfequent contempt in refufing to liberate 
him when demanded by the ferjeant at arms. With re- 
fnc£l however to Ferrers* cafe, as he was coming to at¬ 
tend the parliament at the time he was taken in execu¬ 
tion, though upon a condemnation before the fitting of 
the parliament, the liberating of him feems to be no more 
than what this court would do in the cafe of a perfon, 
who being liable todse taken,in execution of a judgment 
for a debt, was coming to attend the court, in obedience 
to a fubpeena or other lawfuf fummons: if arreftod in 
his progrefs hither, the court would difeharge him ; al¬ 
though it might be no contempt in the fhcrifF making the 


arred. 


(tf) In tlip jurfgment of Benjen v. Evtijn, 
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arreftf if he did not know that the party was coming to 
attend for that purpofe. The cafe of Trewynard (a) was 
an a£tion of debt by executors againfl; the IherifF of Corn- 
^wall for the efcape of Trewynard on. an award of exigent 
and outlawry after judgment and a capias ad fatisfacien- 
dum. He rendered himfelf to the HierliF on the quinto 
exaftus. The HieriiT pleaded that he let his prlfoner go 
upon a writ of privilege. No judgment appears; but at 
leail the cafe Ihews that it was at the peril of the IherifiT 
to let the party go without a fuflicicnt defence in law: 
and that it was no contempt or olFence in the plaintifF, 
who thought himfelf injured by the efcape, to queftion 
the fuflficiency of the privilege in an aftion agalnil the 
fherllF, although the writ of privilege was iflued by the 
order of the houfe of commonsj which probably appeared 
«ipon the face of the writ. 

The next is Pledairs cafe (^), of v/hich Prytine ftates, 
that in the parliament of 2 & 3 Ph, & M. it was ordered 
that Mr. Comptroller, with others of the houfe, fliould 
declare to the lords their opinion tliat their privilege was 
broken; for that Gabriel Pledallt a member of the houfe, 
was bound in recognizance in the Star-chamber to appear 
before the council In twelve days after the end of the par¬ 
liament. On this there was a conference between the two 
houfes; (as upon a matter of common concern to both:) 
and Mr. Comptroller, Mr. Speaker, and four others 
who had attended it, reported to the houfe, that the chief 
juftices, mailer of the rolls, and ferjeants, did clearly 
affirm that the recognizance was no breach of the privi¬ 
lege; in which the commons acquiefeed. £In which 
cafe it is obfervable that the judges in parliament gave 

(ii) Dy. 5(). ftates it as of E. 36 Gf 37 H. f. 

{b) 4th part, Vrynne'i Reg. laij. 
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their opinion upon the fubjcft of parliamentary privilege'} 
although it was for the parliament to adopt it or not a4 
they thought fit.] In which report, fays Mr. Prynne, 
four things are confiderable j ift, That the commons com- 
plained of the binding their member in his recognizance 
in the Star-chamber, fitting the parliament, and ftated it 
as a breach of privilege, adly, That upon confideration 
and conference the lords clearly refolvcd the contrary; 
which contradifts their votes in Sir Simon Steward*^ cafe, 
as illegal and erroneous. 3dly, That they advifed with 
the chief juftices, mailer of the rolls, king's ferjeants, and 
counfel, and purfued their refolutions in this cafe againft 
the opinion of the commons* houfe. 4thly, That the 
commons have not 12, much Icfs 40 or 20 days privi¬ 
lege after parliament ended. 

Another cafe of privilege mentioned in the fame 
book {a) arofe out of a caufe before the delegates, between 
the Duchefs of Somerfet^ appellant, and the Earl of Man- 
chejier, defendant, 16 Car. 2., touching the validity of 
the late Earl of EJfcx^ will. The defendant, as a peer 
of the realm, by his letter direded to the delegates, de¬ 
manded 40 days privilege before the feflion of parliament 
to put off their fcntence j whereupon the delegates, con¬ 
fiding of the two lord chief judices, five other judges, 
and other commilHoncrs, after debate among themfelveS, 
were of opinion, id,That they ought not to take notice 
of any peer’s or member's demand of privilege upon any 
letter or information, but only when claimed by writ of 
privilege under the great feal,^diredled to them, according 
to law and the ancient cullom of parliament, adly, That 
when any queftion arifes concerning privilege of parfia- 

(tf) 4 th part, Prynnt'i Reg, ISI 4 , 
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tnent, and comes legally and judicially before the king’s 
juftices upon any cafe or trial in his majefty’s courts, they 
are the proper judges to allow or difallow it according to 
law, as in the cafes oi Wa^h^ Co^ns, and others fore- 
cited : for being judges of the principal cafe, they mull: 
by confequence be judges of all confequences that attend 
it. 3dly, That privilege of parliament was not to be al¬ 
lowed in point of law to any peer or other member fued 
only in another’s right, as an executor, &c. | the privilege 
being merely pcrfonal for him and his neceflary fervants, 
&c. 4tlily, That tlie earl had not privilege for 40 days 
before the feiTion of parliament. [Therein determining 
upon the very poixit of that privilege.] 5thly, *^lhat 
judges were not bound to proceed in courts of juft ice ac¬ 
cording to the votes of either houfe, (which votes were 
alterable or repealable by either houfe,) in cafes of privi¬ 
lege, but according to the known laws and cuftom of the 
realm, their oaths, and trufts. (ithly, That they being 
only met to give judgment in that cafe formerly heard, 
wherein the earl’s pcrfonal attendance was not neceflary 
or required, tliey might proceed to pafs fentence therein 
without breach of privilege: which they thereupon then 
did accordingly} reverflng the earl’s will, and granting 
adminiftration to the duchefs his After. 

Then came the cafe ol Benyon v. Sir John Evelyn {a), 
fo often referred to, in which Sir Orlando Bridgetnan en¬ 
tered moft largely into the cafes on this fubje£t, and ex- 
prefsly decided in the alHrmativc the queftion of privi- 
lege, which was raifed by the pleadings in that cafe, whe¬ 
ther an original might be fued out or profecuted againft a 
member during the fitting of parliament. It was an ac- 

{a) Tbit WM cited from the MS. of the learned Judge in the pofllT- 
Eon of Mr. Hergrnt before mentioned, ante i>. Vide alfo Cartb. 137. 
and I Sbovi. P. C. 9^. 
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tion upon an liTumpfit for goods fold and delivered Co s 
mcn\ber of parliament 5 to which the ftatute of limitations 
was pleaded, that the caufe of a£lion, if any, did not arifc 
within fix years: and one of the queilions raifed by the 
pleadings was, whether an original might have been fucd 
out againft the defendant and kept up by continuances 
while he remained a member of parliament, without a 
brekeh of privilege} that being the excufe relied on by 
the plaintiff for negle^ing to fue during part of the time 
that had occurred from the caufe of a£tion till the a^lioii 
commenced, namely^ from the 2ill till the 24th Car. i. 
when the king died. That learned judge confidered him- 
felf bound to decide the queftion of privilege thus brought 
in judgment before him, although, as he fays, « he fhould 
have been glad not to have had an occafion to have delivered 
his opinion upon the point for two reafons; firft, becaufe it 
is a tender thing for an inferior court to judge of the 
privileges of a fuperior courtand then he refers to 
what has been noticed in 4 Ittfl. 50.: but he obferves, 
that Thorpe*^ cafe and other cafes there cited only ex¬ 
tend where the privilege of parliament comes in debate 
in the houfe of lords. The judges are not to determine 
there what the privilege of parliament is in fuch cafe j 
for the conufinice thereof belongs to the lords of parlia¬ 
ment and not to the judges. And yet even there the 
judges deliver tJieir opinions to the lords as afliftants, 
what the courfe of the common law was in fuch cafes, 
&c. But out of parliament, where upon an a£lion at 
common law a queftion concerning privilege of parliament 
arifes, nothing hath been more frequent than for the 
judges of the fommon law to deliver their opinions con¬ 
cerning it, and confcquently to give their judgments. 
The king himfclf daily permits his privileges and prero- 
13 gatives 
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gatives to be determined between him and his fubje£ts in i8i k. 
the courts at WeflininJIery by the common law. And r ' 
when in a common a^ion the privilege of parliament agoiift 
doth come to be part of the plea or juftification, it is of 
neceflity that the privilege, whether there be fuch, and 
what tlie extent of it is, come alfo into condderation/* 

The next caufe, he fays, why he wifhed to avoid the 
queftion as to the privilege of parliament, was that it had 
been faid at the bar to have been declared by the com¬ 
mittee of privileges of the houfe of commons in the then 
laft felTions, “ that it was a breach of privilege to fue 
out and file an original againfl: a member of parliament; 
which was the point in queftion.” But this he fays was 
denied by feme parliament men of great note and learn* 
iiig of whom he had inquired. « But, (he adds,) if it 
be fo alleged, I lhall give all reverence as becomes me to 
all opinions and votes, as proceeding from fo honorable 
a body; but I am Under the obligation of art oath t6 do 
equal law, according to the beft of my Own judgment, 

W’hatfoevcr the authority of Other opinions or refolutions 
may be.” He then cites (tf) two cafes in the time of Ed. 3. 
one of the 29 Ed. 3. 14. where the judges of affize pro- t^Ed. 3. 
ceeded according to law, notwithilanding fuch a refolu* 
tion and command to furceafe. The ether of the 13 £</. 3. x^sd. 3. 
{Fitzh.) Voucher, pL 119. where notwithftanding there 
bad been two refolutions of parliament upon the matter, 
it was again brought in judgment before the judges in 
C. B. “ The ufe (he fays) which he makes of it is, that 
refolutions or votes in either houfe of parliament in the 
abfence of the parties concerned are not fo concludve in 
courts of law, but we may with due refpe^, notwithftand* 
iskg thefe refolutions, nay, we mujl give our judgment 

C«) P.8, of the MS. 

. £ a according 
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according as we upon our oaths conceive the law to l)e> 
tliough our opinion fliall fall out to be contrary to thofe 
Tc(blutiotts or votes of either houfe.” 

The only remaining cafe necelTary to advert to on this part 
of the fubjcdl is that of The King v. KnoUys (rt), which wa» 
an indiftment found at Hicks’s-hall againft Char/es Kmllys 
for murder. A plea in abatement was put in, that Willimn 
Knollys was created Earl of Battburyy from whom, through 
niefne defeents, the honor came to the defendant. Repli¬ 
cation } that the defendant petitioned the lords in parlia¬ 
ment to be tried by his peers, and they difallowed his peer¬ 
age, and difmifled the petition. The defendant demurred , 
and the replication was adjudged to be bad ; Lord Holt 
and the reft of the court being of opinion, that “ this or¬ 
der of the houfe was not a judgment of parliament. The 
parliament (faid he) confifts of the king, the lords fpiritual 
and temporal, and commons: the judicial power is in the 
lords only, yet legally and virtually it h the judgment of 
the king, if not of the commons.” And indeed there are 
ancient precedents of writs of error made teturnablp be¬ 
fore die commons as well as the lords; and there are in- 
ftances mentioned by Lord Hale of the commons having 
been parties in giving the judgment: and it was not an 
uncommon thing to proceed in full parliament even upon 
decrees of the court of Chancery, and to reverfe them by 
the aft of the whole parliament. “ This dignity (Lord 
Holt adds) is a title by common law j and if a patentee be 
difturbed of his dignity, the regular courfe is to petition 
the king, who indorfes and fends it into the chancery. 
No plea was depending in the lords, for he did not peti¬ 
tion to enjoy, but fuppofed himfelf in poircflion. Here 
was no judgment j a court can give no judgment in a 

(«) % Salk, ^09. S. C. Catth. 297. vLd, Raym, 10. 
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tiling not depending, or that does not come in a judici^ 
way before the court: here the title to the earldom was 
not before them. It is faid tliat this judgment was given 
fecundum legem parliament!; but Lex padiamenti mult 
be looked on as the law of the land. But admitting that 
it were a particular law, yet if a queflion arife determin¬ 
able in the K. B., the K. B. muft determine it.** For 
this he cites Benyw^^ cafe. And the defendant in that cafe 
was not tried at all(4(). In i Ld. Raym. 18. it is flated that 
Ld. C. J. Holt was fummoned to give his reafons for this 
judgment by the peers, but he refufed to do it in this 
extrajudicial manner; for which fomeof the peers would 
have committed him to tlie Tow'cr. 

From all thele authorities thefe conclulions may be 
drawn; Firft, that for the purpofe of afeertaining and con¬ 
firming the privileges of parliament, recourfe was always 
had, anciently at leaft, to the law, by fuingout the writ of 
privilege, which iffiied out of chancery under the great foal 
of England. Secondly,,that the privilege was claimed as a 
privilege of thewholeparliament,and not ofonehoufe only: 
fo that it was the common concern of the whole; and there¬ 
fore no danger refillte<l from the courts of common law 
taking cognizance of it, from wdiofe decifion a writ of error 
lay to one branch of the parliament, the lords; becaufe they 
had an equal interefl; in prote£l:ing the privilege,if by law it 
exiilcd,for themfelvcs,asweil as for the houfe of commons. 
Thirdly, that the ufage and cullom have been, where 
there was any doubt what the law was, not to z£k upon it 
by the refolution of one houfe only, but for the one houfe 
making the claim to lay the matter before the other; fo 
that if the privilege claimed were confirmed, it became 
then the aft of the whole parliament, which could not be 
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Houfe, 
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difputed by any, and which the judges were bound to take 
notice of and confider as law in future, whether or not it 
was allowed before. [Lord Ellenborough C. J. How could 
the concurrence of the two houfes without the king make 
it a more perfe£^ law than if it ftood upon the refolution 
of the one houfe only ?][ In almoU all the cafes it was done 
by an a£l;'of parliament with the king’s alTent. In mod of 
them previous to Ferrers* cafe, it went in the form of a 
petition to the king in parliament. It is not meant, how« 
ever, to fay that in any cafe the two houfes could make a 
law refpefting privilege, without the king, fuppofing the 
privilege did not exiH before; but in early times the pre> 
cecdings in ordinary cafes, where the privilege was known 
and acknowledged, was by the writ of privilege; and in 
new and extraordinary cafes the means taken for having 
it acknowledged was by bringing the qucllion before the 
whole parliament. Fourthly, that the judges have a right, 
and indeed arc bound to determine all cafes of privilege, 
brought judicially before them, except when they arife in 
the lords* houfe of parliament, where they are no parties 
to the determination: but where the queftion comes before 
them in a legal way in their own courts, they are bound to 
take cognizance of the exiilence and extent of the privi¬ 
lege, and to decide upon it} and the ufage alfo appears to 
have been for them to adyife upon it even in parliament 
when their advice is required. 

There is another clafs of cafes of aflions upon falfe 
and double returns, and likewife for improperly taking or 
refufing votes of ele£kors, where doubts have arifen whe¬ 
ther the courts of common law could take cognizance of 
them on account of their relating to matters concerning 
parliament. The final refult of thofe cafes has efiablifhed 
the right pf the common law courts to take cognizance 
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of fuch queftions ariimg in the way of actions brought l8ix. 
by the parties grieved; and the principle of thoCe deci- 
(lons extends to the prefent cafe. Thofe cafes are fo well 
known that it is fufficient to allude to them generally, 
and to the a£ls of parliament which have palled refpeA* 
ing them. The firft of thefe cafes was Neviil v. Stroud {a), Ntvillv.Stmd^ 
which was an a^lion for a falfe return, - and is ftated to 
have been oftentimes argued in the Common Bench, and 
by them delivered into parliament, where the record con¬ 
tinued fome time aiid was argued; and afterwards, when 
the long parliament was re-airembled,of which tlie plaintiff 
was a member, the fame record was again brought to tha 
parliament by Mr. Jultice Atkynsi and by the order of par¬ 
liament it was adjourned into the exchequer-chamber, 
there to be argued before ail the judges, and after their 
opinions given, the record was to be remanded into C. B., 
which court by the rule of the parliament was to give the 
judgment accordingly. So that the parliament, inllead 
of wilhing to confine the quellion of falfe returns entirely 
to their own cognizance, where an adtion had been brought 
in one of the courts of Wejlminjltr^ and the judges, as was 
frequently the cafe in ancient times on matters of diffi¬ 
culty, had referred the record to the parliament, the latter 
returned it again into the exchequer-chamber, to have 
the quellion decided by the judges. The report Hates 
that the judges being all aflembled in the exchequer- 
chamber, the order of parliament was read, figned by the 
clerk of parliament, by which they were entitled to oyer 
of the record: after which the record was read by their 
Own officer. The refult does not appear (i). Thep 

% Sldt t68a 

( 4 ) It is faid that no judgment was given. iLtv. 115. jtev, }•* 
an|l 1 Lutv>, S9. 
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Bernardjflan v. Soame (a). That was an aflion upmi 
the ca£e for a double return* which was tried at bar ^ and 
it was moved in arreft of jud^ent by Nartk, attomey<- 
general* and Scraggy, king's ferjeant* that the a£lion 
would not lie: and they faid that the cafe of Nevili v. 
Sireud was never determined} but in refpe^l.of the diiH- 
culty was fent into parliament, where it never received a 
determination. They then obje£ked that the falfity of 
the return was only examinable and punifliable by the 
houfe of commons, who in that inftance had punilhed 
the returning officer by committing him, and that this 
court had no cognizance of it. The cafe was adjourned 
to the next term, when the return being ftated and found 
to be falfe and malicious, and with intent to put the 
plaintiff to charge, Hale, Twyfden, and Wylde held the 
action lay, and gave judgment for the plaintiff j Raituford 
doubtingit appears however from the report of the fame 
cafe in Freeman ( 4 ), that Rainsford thought the action not 
maintainable. The cafe however afterwards went to the 
Exchequer-chamber, where by the opinion of North C. J. 
(who had been eounfel for the defendant) and five other 
judges againll two, the judgment of K. B. was rever{bd| 
which reverfal was affirmed upon writ of error to the 
houfe of lords (c): yet that houfe firff heard the opinions 
of all the judges upon the fubjed, who were feven to five 
in favour of the affirmance; though that was a queftion 
refpe£ting the privilege of the houfe of commons, whe¬ 
ther that houfe was not the only forum where the matter 

Ik 

could be heard. But after the Revolution that judgment 
of the houfe of lords was in effect reverfed by the whole 


(a i Lev 114, [i) Freem. 390. and 430. 

(f) Vide 7'^r,7r.45i'3< and Pol/exj.^jOt 
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parliamont, wHvh pafled the declaratory a£l of 7 & 8 18 ii. 

^r, tf, 7. y! I, declaring all falfe returns wilfully made — 
cf any member to ferve in parliament to be againlt law, 
and thereby prohibited \ and that the return of any mem- Asaox. 

her contrary to the laft determination of the houfe of 
commons as to the right of election in the particular 
place, (hall be deemed to be a falfe return j and giving an 
a£rion on the cafe in the courts of law to the party grieved, 
with double damages and full coils. And fuch was the 
opinion of Lord C. J. Willes in Myddletm v. Wynne (a), 
where, after noticing the prior opinions on the fubje£l, 
he fays, upon this point 1 give no opinion of the reft 
of the judges, but fpeak this as my own opinion only: 
though it has never yet been determined, I ihould have 
no doubt but this a^ion ffor a falfe return^ would lie at 
common law; and it would be a reile£lion on the law to 
fay it would not \ becaufe here is certainly damnum cum 
injuria, which by the policy of the common law ought to 
have fome remedy.” And fo the ftatute of Willtam con- 
ftders it ^ for it gives an aAion to the party grieved. 

\Bayley J. The claufe which gives the a£lion is an enabl¬ 
ing, and not a declaratory one.] That was neceflary, 
becaufe it not only gives the ablion, but gives it with 
double damages. But the argument would be the fame 
upon the firft or declaratory claufe of the ftatute, if the 
enabling claufe had been left out; and fo it appears to 
have been conlidered by Lord C. J. Wilks in the lad- 
mentioned cafe. The objeblion there taken was, that the 
ablion could not be heard till the quellion as to the right 
of eleblion had beeii decided in parliament: to which he 
anfwers, that «the conftrublion contended for by the 
plaintift in error would overturn the whole abl of parlia- 


(«) IFillett 597—606. S. C. I TFilf. 1*5, 
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ment) as it would deprive the party even of having an 
a£tion on this ftatute; for the a£tion muft be brought 
within two years after fuch falfe or double return made: 
and therefore if this adlion be not to be brought until the 
matter is determined in parliament} they might keep the 
petition fo long depending, that the time for bringing the 
a£tion would be expired, and then the party would be 
without remedy.” His lordlhip then fays, « with regard 
to the cafe of Prideausc and 'Morice (a), which was much 
relied upon; I cannot, (fpeaking for myfelf only,) hear it 
mentioned, without entering my proteft againft that part 
of the determination which fays that the determinations 
of the houfe of commons (hall be final and conclufive on 
the courts of Wejiminjler-hall i firft, bccaufe the method 
of trial there is different from that of Wejlmnjler-hall : 
had they the fame authority to inquire into thofe things 
that we have, I fhould be content. Next, they did not 
make their determination upon oath: whereas we are 
fworn to determine according to right: they cannot try 
by juries : nor can they examine the witneffes upon oath.” 
In OnJtom/% cafe (A), the Court [North being C. J.) again 
held, upon the authority of Soame v. Barmrdijlotty that an 
action for a double return to parliament did not lie againil 
the returning officer, upon the ground that they had no 
jurifdidtion of the matter; the principal part,thereof 
being a return imparliament. But that cafe was alfo be¬ 
fore the declaratory ftatute of King William^ and is con¬ 
tradicted by the opinion o£.Ld. C. J. Wiltes in Middleton 
V. Wynne. But the matter was afterwards put out of 
doubt by the ultimate decifion in the great cafe of AJhhy 

I Lufw. 8ik-9. Zttlk. 502. and 7 Mci. 13. 

(^] 2 Ventr, 37, and 3 Lev 29. 


.V. Whitt. 



IN THE yiFTY-PXRST YSAR OF GEORGE III. 


S9 


V. W'Mte and others (a)» which was an a£lion on the cafe 
againft the returning ofiicers of the borough oiAyleJbury for 
refuHng the plaintifPs vote at the cle£lion of members to 
fcrve in parliament for that borough. Ld. C. J. Holt there 
held the a£f ion maintainable, againil the opinions of the 
other three judges of this court, who gave judgment for 
the defendant; but that judgment was afterwards reverfed 
by the houfe of lords, on a writ of error, and judgment 
given for the plaintiff by 50 lords againft 16 ; Trevor 
C. J. of C. B. and Trice B. being of opinion with the 
three judges of K. B.; and Ward C. B. and Bury and 
Smith% Barons, being of opinion with Ld. C. J. Holt: 
Tracy J. doubted, and Nevill and Blencowe Js. were ab- 
fent. But Ld. Raymond fays, he had it from good hands 
that Tracy agreed clearly that the a^ion lay, but was 
doubtful upon the manner of laying the declaration. The 
decifion of the houfe of lords in favour of the right of 
aftion in that cafe has been confidered and afled upon 
as law ever fince. It was fo in Milviard v. Serjeant (A), 

upon 


1811. 


Bordbtt 

araiiiA 

Aaaor. 


Mihvarjv, 
iserjrantt IliL 
% 6 G. 3. jS. /I# 


ia) » td. Ray. ^^9, SaU.jg. 6 Mm/. 45-and otlicrbooks. 

{i) ml. %6 G. 3. B. R. Tliis cafe was cited from \Ei^, 567., where 
was referred to by Lawrence J. in Harman v. Taffenden and Others j and 
alfo in the note of Drewe v. Coulton^ tlicre cited. The following note of 
it has fince come to my hands from Mr. Durnford's colleAion, which 
SS entered as «if £. 16 G. 3.-.-** Mil-ward v. Serjeant, in error. Action 
againft returning officer, fimilar to ./^hy ▼. If^hite, on which account 
ibe Court would not hear it argued. It came by writ of error from the 
common picas. Lord Mansfcld faid, — There is a decifion of the houfe 
of lords in point. As we faid in C^ulfen v. Coul/on, whatever our pri« 
vate opinions may be, we (hall not go counter to a decifion by the 
Houfe of Lords. If it were res Integra, he intimated a pretty ftrong 
opinion that the lAion would not lie, untefs there were eaprefs malice. 
Oarraw faid on this, that in ^hy v. WHtt there was malice, hut none 
in this: there, it was quod malitiosS intendentes, &c.; and here it is 
only wrongfully and injurioully intending,” &c. Curia. It is not 
faid in u^iy v. WHtt, that he malicieufly ehftruSed, tec. ; the malitiosi 
intendent is nothing; it is no averment: and Holt exprefsly fays, 1 da 
fiot |o on the malice; he laid it out of tiie queftiep. And Lord Manf- 
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upon the like a£lion in this court: Lord Mansfield te* 
fufed to hear any argument unlefs the cafe could be dif- 
tinguilhed from v. IT^ite; faying^ that the quef« 
tion had been already determined in the houfe of lords. 
In that cafe there was a verdift for the plaintiff. In a 
fubfequent cafe, of Drewe v. Coulton (d), which was an 
action againft the returning officer of ^altajh for refufing 
the plaintiff’s vote as » burgage tenant, at the elefiion of 
members to parliament, Mr. Juflice Wilfm nonfuited the 
plaintiff at tlie trial upon the opening; the refufal of the 
vote not appearing to have been wilful and malicious; 
which he held to be neceffary to fuftain the a£tion at 
common law: but no doubt was entertained of the 
aftion’s being maintainable if the refufal were malU 
cidiis. [Lord Ellenhorough C. J. afked, whether in Mil- 
ward V. Serjeant it was laid to be wilfully and malicioufly 
done.3 In all the cafes fubfequent to jifisby v. White, 
it appears to have been laid in the fame form as in that 
cafe, which was confidered to have been decided on the 
ground, that the declaration (which in that cafe alleged 
that the defendants, knowing the premifes, but Con¬ 
triving, and fraudulently and malicioufly intending to 
injure the plaintiff in that behalf, and to hinder and de¬ 
prive him of his privilege in the premifes, did hinder him 
to give his vote in that behalf, and did abfolutely refufe 
to permit him to give his vote in that behalf, &c. for 

(«) Cited in s Ea^, 563. nott. 


geld fitid.—In the houfe of commons they proceed as for a breach of pri¬ 
vilege. In tlie great DentSghpArt eledion I advifed three difterent peti¬ 
tions to the houfe of commons; one of 400 freeliolders ilruck ob the 
poll; that they might be at liberty to bring aAions at common law. 
You did not argue this In C. B. Judgment affirmed.** Vide a Imdtrt, 
S4S., who fays that the defendants malice made part of the plaintiff’s 
•aife at thetri^. 

X4 that 
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that ele£kion, 6cc.) fuiHciently Hated the z£k to be wrong* 
fully done. Mr. Juftice Tracey^ indeed, appears to have 
doubted, whether it was fufiiciently Hated to be wrong¬ 
fully and malicioully done: but the houfe of lords held 
the gravamen of the a£lion to be fufEcienlly laid in the 
declaration. Beiides, in none of the prior cafes did this 
Court decide againH the aflion, becaufe the declaration 
did not lay the injurious z€t to be wilfully and malicioufly 
done, but becaufe the courts of law could not take cog¬ 
nizance of the privilege of parliament. [Lord ElUtiho^ 
rough C. J. There was no queHion agitated, as far as 1 
recolle£I, in any of the cafes before the cafe of Drenve 
V. Couhon, as to the allegation of malice; unlefs ic were 
in a cafe which Mr. JuHice Wilfon probably had in his 
mind, of an aftion, in which I believe he was counfel, 
which had been tried fome time before againH the re-f 
turning officer of Prejon (a), who under an error, in 
which he had only followed the example of his predecef- 
fors in the office for many years before, had made the 
fame return upon the accuHomed right of voting'as they 
had done : though upon petition to the houfe of com¬ 
mons, the clafs of voters rejefled by him had been re¬ 
ceived. But as it appeared that he had a£Ied, not with 
any malicious purpofe, but conformably to die old ufage 
and by legal advice, that was conlidered to be a fufficient 
j unification for him, and he obtained a verdifl:.] The 
wrongfulnefs of the aft complained of is the very glH of 
an a£iion on the cafe; but the houfe of lords muH have 
confidered in AJbby v. WhiUy that the wilfully doing of 
an a£I injurious to the plaintiff was- fufficient to found 
the affion. All thefe cafes are material to (hew, that 
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(a) This is mentioned in z Lud. 146. as the cafe of Gentral Surgojnt 
V. Mofit which was tried after the election at PreJIon In 176!. 
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the fubje6:-matter concerning the parliament, and being* 
examinable there, as the right of voting is, diverfo intuitu, 
does not take away the power of this court to determine 
upon it when brought in judgment before them by a£fion. 
The lail cafe of this defcription, was a^ion on the 
cafe brought in the court of C. B, in 1784, by the late 
Mr. Fox againft Corbett, high bailiff of Wejiminjier, for 
not making the return of the plaintiff’s elcftion to parlia- 
njent in due time, but proceeding with a ferutiny after the 
period when he fhould have returned the writ. A ver- 
di£f was obtained for 2000/. damages, and a motion was 
afterwards made in arreft of judgment, which was ulti¬ 
mately abandoned by the defendant. 

Another clafs of cafes has occurred upon the writ of 
habeas corpus, which cafes, though they may feem at firfl 
fight to bear againft the principle deduced from the other 
authorities, that this court will take cognizance of the 
privilege of parliament, yet are either diftinguifhable 
from, or wholly irreconcileable with thofe authorities. 
The firft of thefe is Lord Bhaftejbury^s cafe (a), who being 
committed with other peers by the houfe of lords, for 
high contempts againft the houfe, during the pleafure of 
his majefty and of the houfe, fued out the writ of habeas 
corpus returnable in K. B.; and on the return, it was 
objected by the earl’s counfel, inter alia, ift, that the 
general allegation of high contempts was too uncertain j 
for the Court could not judge of the contempt if it did 
not appear in what a£t it gonfifted. 2dly, That it was 
not fiiewn where the contempt was committed^ and in 
favour of liberty it fhould be intended to have been 
committed out of the houfe. It was argued, that the re- 
4urn of fuch a commitment by any other court would 

(«/1 Mud, 144. and 2 Bt, Tr. 6 sj, 
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clearly be too general and uncertain} for which BuJhelV% 
cafe {a) was cited; and that a commitment by the houfe 
of peers made no difference: and they cited Be»yon*s cafe. 
It was admitted there by the counfel{^) for the houie of 
lords, that ^ if an a£Iion be brought, where privilege is 
pleaded, the Court ought to judge of it as an incident to 
the fuit whereof the Court was poilcffedbut not, they 
faid, direBly, as on a habeas corpus upon a commitment for 
a contempt in the fame fejjion: and on that principle, the de% 
cifion there paffed againff the earl, who was remanded. 
There the queftlon of privilege came dire£Ily and not inci¬ 
dentally before this Court. The application there was to 
difeharge a perfon who had been committed by another 
court, the houfe of lords, for an alleged contempt againil 
them. The anfwer would have been the fame in tho 
cafe of a commitment by the court of C. P. for a con¬ 
tempt, and an application to this Court to difeharge the 
party committed ; this Court would certainly refufe the 
application, and refer him back to C. B. For otherwife 
if he weredifeharged, the Court of C.B.-would commit 
him again, and there would be a confli£l of jurifdi£Iion 
between the two courts upon a point on which there 
could be no appeal to a fuperior jurifdi£lion. This is 
the principle which governs all the cafes on the writs of 
habeas corpus, and on which alone they can be fupported; 
where the Courts have refufed to interfere, to difeharge 
perfons committed for contempts generally by cither 
houfe of parliament during their felHon. Suppofe a 
party was arrefted upon a void writ out of C. B. as if a 

(«) Vaugh. 135. 

(£) By Attorney General, xMai. 154. See the Taine thint; 

faid by Lord C. J. Holt in the cafe of the Aylejbury meit, 8 St. Tr. 16a. by 
Lord-C, J DtGreyt in Bn^t Cnfiy's cafe, 3 JVtJf, aoa.; which latter 
was leferred to by Greje J. in Btx v. f.'swcrj 8 Trrm Rij. 325. 
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l8ii» writ tefted in one term were not returnable till the ie* 

* cond term, which haa been held to be a void writ (a) ^ 

sgamft if he fued his writ of habeas corpus returnable in thia 

court inilead of in C. B., this Court would not difcharg^ 
him, but would refer him to the court out of which the 
writ ilTued. [Lord Ellmhorough C. J. Without touching 
tlie queilion of contempt, I fhbuld rather think, that if a 
perfon arreiled on a procefs abfolutely void upon the face 
of it, claimed his difcharge of us, we ihould difcharge 
him, whether it were on exchequer or common pleas 
procefs. As fuppofe the defe£^ in the procefs were in 
a matter required by pofltive ftatute, of which all the 
courts mult take cognizance. If indeed it were a doubt¬ 
ful matter, which might involve any queilion as to 
the praftice of another court, we Ihould fend him to that 
court.]] All the cafes now under conlideration arife upon 
the common law writ of habeas corpus, which is like any, 
other common law procefs, and therefore the cafe may be 
argued as if the habeas corpus a£l did not exill. Advert¬ 
ing then again to the cafe of the defe£tive writ before put, 
it ihould rather feem that, except by writ of error, one 
Court cannot a£l on or interfere with the proceedings of 
another court of co-ordinate jurifdidion ; and that there¬ 
fore this Court would not difcharge a perfon from cuf- 
tody even under fuch defe£live writ ilTued by another 
court of W^mi^er-hall. For if this Court ihould re¬ 
lieve in fuch a cafe, and the other Court ihould differ ; 
as there could be no writ ^of error, it would bring on 
an immediate ilruggle between the two Courts: whereas 
if the party be referred to the court from whence the 
writ iifues, that Court has power to relieve and would 

(«) Qu. Davj f.H 9 Uitigtw 9 nhtT>t^G.%, or Adana ir>^ng, 
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telieve him if he were entitled to it; but even if it did 
not, the party grieved would not be without remedy} bc- 
caufe he might bring an a£^ion in this court for the 
arreft againft the party who fued out fuch void writ, in 
which action this Court would take cognizance of the pro- 
cefs of the other Court, and a writ of error would lie from 
their judgment to a court fuperior to both. So in refpedb 
to thefe applications to the common law courts to dif- 
charge from commitments for breaches of privilege^ 
when they refufe to enquire as to the particular caufe of 
■commitment, they decide no queftion of jurifdi^iion 
againft their own cognizance of the privileges of par¬ 
liament ; nor is the party complaining left without 
remedy, if the commitment fliould turn out to be illegal j 
becaufe though this Court will not difeharge him by 
fummary proceeding upon the habeas corpus writ, yet 
he has his remedy by action, in which the legality of the 
commitment may be put in iflue. In that (hape, this 
Court aftiimcs no difcrctionary control over the proceed¬ 
ings of any other; becaufe a writ of error would lie upon 
It to the houfe of lords, if the at^ion were not main¬ 
tainable *. but as no writ of error lies upon the proceeding 
by habeas corpus, the party would be (hut out of his 
remedy, if the determination of the Court were wrong, 
and he had no remedy by a£tion. {^Bayley J. If the court 
of C. B. were to commit for a contempt, would an 
a£lion lie againft the officer; and would this Court try 
in fuch art aflion, whether or not the party had been 
guilty of the contempt ? I put that cafe, as an anfwer 
to it one way or the other may apply ftrongly to the pre- 
fent.] That cafe will be diftinguiftied from the prefent 
in another part of tlie argument (a): at pre&nt it is fuffi- 
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„ ~.* writs of habeas corpus do not bear airainft this a£f ion. 

mgc-nli One of the moft important of thefe cafes was that of The 
Hex V. Dahiel Sir Thomas Darnel and four Others (/i), 

WO<i<rj,i6»7. which was prior to that of Lord Shaftefittry; and though 
it was not upon a commitment by either houfe of parlia* 
ment, but by the privy council, yet it is important to be 
confidcred, as well becaufe it led to the petition of right, 
as becaufe it fliows the diftin£l:ion between the habeas 
corpus cafes and the prefent. The defendant Darnel^ 
with others, was committed by the privy council for rc- 
fufing to lend money to the king on the commiflions for 
loans, and brought his habeas corpus cum caufa. The 
■warden of the Fleet returned, that he had the party in his 
cullody by virtue of a warrant of two of the privy 
council direifled to him in his verbis : “ Whereas hereto¬ 
fore the botly of Sir Thomas Darnel hath been committed 
to your cuftody ; thefe are therefore to require you ftill 
to continue him, and to let you know, that he was and 
is committed by the fpceial command of his majefty, ike. 
and this is the caufc of the detention of the faid Sir 
Thomas Darnel,** It was obje.£lcd, that the return V'as 
InfufHcient, the warrant not fpecifying the caufe of com¬ 
mitment; the Court however determined that it was 
good, and that they had no jurifdidlion on commitment 
by the king or the lords of the council; and this on the 
authority oL precedents {b ); but perfons fo committed 
could be delivered only by the dirc£fion of the king or 
lords of the council, where no caufe of commitment is 
alleged. And they cited the refolution of all the judges in 
/inderfon*& time, that if one be committed by command 

{a) 7 5 lr. Tr. 

(/») Put fee feveri! cafes ftated in Moer, S39. where perfons fo commit¬ 
ted lud keen delivered on habeas corpus in tlic time of Qijien Elizabeth, 
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ipf the king, he is not to be delivered by habeas corpus in 
this court ; for we know not the caufe of the commit¬ 
ment. This judgment produced the petition of right (a), 
which declares the decilion illegal. It would in fa6b 
have veiled an arbitrary power in the king. But while* 
that opinion prevailed, the confequence would indeed 
have been fatal, if an action of this defcription would not 
have lain. For then a perfon might have been commit¬ 
ted by the privy council, by the command of the king, 
for a caufe confelTcdly illegal; fuch as not fubmitting to 
a forced loan; ami he could have had no relief by habpas 
corpus in this court, if he were committed generally by 
the king’s command: and the privy council might have 
held him committed as long as they pleafed; which 
would have eftablilhed nothing Ihort of arbitrary power. 
But if he could bring his action for the falfe imprifoii- 
ment, then, though the courts had refufed to examine 
into the contempt or breach of .privilege upon the writ of 
habeas corpus *, Hill he would have had his legal remedy 
in damages for the injury. The decifions, therefore, of 
the Courts on thofe writs, and the declarations of dif¬ 
ferent judges, that they could not judge of the privileges 
of parliament, delivered on fuch occalions, where tlie 
parties committed by either houfe of parliament for 
breach of privilege fought that fummary relief, conclude 
nothing againft the right of a£lion, which it was ftill 
open to the parties grieved to purfuc, in order to try the 
legality of the privilege thus aiferted; and there was 
nothing inconfiftent with that right, in the Courts’ re- 
fufmg to difeharge the parties committed on habeas cor¬ 
pus. [IiOrd Elknhrmgh C. J. Do you find in any of 
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the. cafes, where the Court have rcfufed to liberate tfif? 
party on the habeas corpus, that they have referred hinv 
to another remedy by aft ion?] No intimation of that 
fort is obfervable': but it is only upon the ground of 
fuch an ulterior remedy tlrat the decifions in thofe cafes 
appear to be maintainable: for certainty it appears by alt 
the other authorities referred to, that the judges not only 
may but mull take cognizance of the privileges of par- 
hament when brought incidentally in judgment before 
them upon aftion brought, though not when the privi¬ 
lege comes diteSily into queilion, as in the cafes of ha¬ 
beas corpus \ for that would produce an immediate clalh- 
Hig of jurifdiftion between the Court committing for the 
contempt, and the other Court alTuming to difeharge the^ 
party as committed without legal authority. The per- 
fon committed is> as it were, in the cuilody of tlie com¬ 
mitting Court, and the objeft of the application upon the 
writ of habeas corpus is to take him out of their cuf- 
tody; the queilion of privilege and contempt therefore 
comes direftly in judgment; it would be the immediate 
fubjeft of contell between the two jurlfdiftiionsi^ and the 
one Court could not difeharge the party out of the other s 
'cuilody, without afluming, to exereife a jurifdiftion over 
its proceedings. This Court, therefore, may properly 
and conllllently with the party^s ulterior remedy by 
aftion, if he have been illegally committed by either 
houfe of parliament, refufe tO' take cognizance in that 
mode of the queilion of privilege. But it is quite other- 
wife in tlie cafe of zn aftion brought by the party 
grieved, difputing the privilege claimed or its due exer- 
cife: for the aftion operates no change of cuilody, and 
induces no clalliing of jurifdiftions ^ the queilion of 
privilege arifes only incidentally, and by way of jullifica- 
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tion for the z€t of imprifonment, which is the immediate 
foundation of the affion. No fuperiority or control 
is in this (hape affumed over the proceedings of the com¬ 
mitting Court i nor can any public detriment enfue, if 
the Court in which fuch an afiion is brought ihould 
pronounce an erroneous judgment upon the queftion; as 
it would be capable of being correfled by the houfe of 
lords, the court of dernier refort, upon writ of error i 
which has the fame interell with the other houfe of 
parliament in upholding the juft privileges of parliament. 
The cafes of Murray (a), Crojby (^), Oliver (r), and 
Flower {d)i which were all cafes upon habeas corpus, 
are all diftinguiftiable upon the fame ground. [Lord 
Ellenborough C. J. You do not then rely upon Bujheir% 
cafe {e) *, for if you fay that one Court cannot interfere 
upon habeas corpus with the commitments of another 
Court, there is an end of Bujhell^s cafe, which was a 
dircift interference of that defeription, and a diCcharge of 
the party committed on the ground of an infufficient re¬ 
turn.] That was a cafe of a difeharge by the court of 
C. B. of a perfon committed by a court of oyer and ter¬ 
miner, and not the cafe of a commitment by a court of 
co-ordinate jurifdiflion, fuch as the K. B. or Exchequer. 
It was upon that diftinflion that the party was diC- 
charged from that commitment, on account of the caufe 
of the commitment not being particularly ftated, fo that 
the Court above might judge whether it was a fufticient 
caufe* for detaining the party. BuJhelPs cafe is therefore 
an authority to drew, that where die caufe of, commit¬ 
ment can be judged of, as by a fuperior court, it ought 


i8zi. 

Bvkdbtt 

againft 

Abbot* 


(«' > * 99 - (i) 4 S/m, Rtf. 754 . 

(f) In ihs Exchequer, in Eafitr term, 177*. 
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to be ftated ; and that if a fuificient caufe be not fliewa* 
the Court which has power to judge of it will difcharge 
the party. There are cafes in Moorf 839, 840. of com¬ 
mitments by the court of chancery* not Hating for what 
caufe; and on tire prifoners’ being brought up by habeas 
corpus, this Court, it is faid in Bujbell*^ cafe (140^ 
would not enquire, whether the commitments were on 
the equity or law Hde, but difeharged the prifoners in 
either cafe alike. It is not however clear, whether fuch 
commitments might not have been confidered at that 
period as made by a court not of co-ordinate jurifdidfion, 
which might be a reafon for difeharging the prifoners 
where no fufiicient caufe appeared: for where it was 
Ihewn that the caufe of commitment was for difobcyiiig 
a decree, the difcharge was refufed (a). [Lord Ellcnbo^ 
rottgh C. J. Before you quit BttJbelPs cafe, I wifh you to 
advert to what Lord C. J. Vaughan there fays (^),that the 
caufe of conamitment ought to appear to the Court be¬ 
fore whom the commitment is returned as clearly as it 
appeared to the Court who made the commitment. Is 
not that laid down generally, or is it confined to com¬ 
mitments by inferior courts f] He appears to lay it 
down generally : and that is material in the confideratioii 
of the manner in which the caufe of commitment is 
Hated in the Speaker’s warrant in this cafe. 

This is the cafe of a commitment by the houfe of 
commons, which is no court of record ; and though it 
be directed in an old Hatute, that jthe perfons attdhdiiig 
the houfe of commons fliall not leave tlie parliament to the 
end of parliament, until it be noted in the clerk’s book of 


fa) This was in the cafe of jl/ltH, TV. 13 Jac» i. cited in 
cafe* Mooff 840. 

(I) Vaagb. 137. 
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parliament; making thereby no diftinftion between the two 
houfes ; yet if that made the book a book of record, it 
would not make the houfe of commons a court of record 
for any other purpofe: and if its proceedings in general be 
not of record, an allegation to that cfFeft will make no 
difference; but this Court will recognize the whole court 
of parliament, and will diftinguifli between the jurifdic- 
tion of that whole court, and the jurifdi«S\ion of the houfe 
of commons fmgly. The houfe of lords, indeed, is a 
court of record, and the difference between the ufages of 
the two houfes, in refpeft to perfons guilty of contempts 
before them, feems to be founded upon the eflential dif¬ 
ference, thit the one is a court of record, and the other is 
not. For commitments for contempts by the houfe of 
lords are for a time certain and they frequently impofe 
lines, which operate by way of punifliment of the of¬ 
fender, as well as for the immediate removal of the ob- 
Ibrutfion to their proceedings; and no Court, which is 
not of record, can line. And though there be one or 
two inftances, in very ancient times, of the houfe of 
commons having cxercifcd a power of fining, yet being 
fatislied that it was not w.irranted, they have long ceafed 
to exercife it: and the only way of accounting for their 
having difeontinued to fine, and for their not fentencing 
to imprifonment for a limited time, when the lords have 
done both, is that the houfe of commons is not a court 
of record. Then, though the party committed for a con¬ 
tempt by a court of record may be cllopped from dif- 
puting what is ffated on the record, yet there is no fuch 
eltoppel in a court not of record; and therefore there 
mull not only appear a good caufe of commitment upon the 
faec of the warrant itfclf, but it may even be argued fur¬ 
ther, that the fact fliould have been averred, which it is 
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not, that the plaintiff had been guilty of a contempt and 
breach of privilege, and what that contempt and breach 
of privilege was, in addition to tlie refolution of the 
houfe to that effect ftated. 

But at any rate, whether fuch an averment was neceffary 
or not, nothing can be implied in favour of a warrant of 
commitment, not iffuing cfjTecially from a court of record, 
which is not dated in the warrant! tfelf. The opinion of 
Ld.C. J. Vaughan in Bujhelth cafe {a) before referred to, is 
mod precife to this point. ** The writ of habeas corpus (he 
fays) is now the mod ufual remedy by which a man is re- 
dored again to his liberty, if he have, againd law, been de¬ 
prived of it. Wherefore the writ commands the day, 
and the caufe of the caption and detaining of the prifoner, 
to be certified upon the return: which if not done, the 
Court cannot poffibly judge, whether the caufe of com¬ 
mitment and detainer is according to law or againd it. 
Therefore the caufe of commitment ought by the return ta 
appear as fpecifically and certainly to the judges of the re- 
iurUf as it did appear to the Court or perfon authorized ta 
commit: elfe the return is infufficient,” &c. [Lord El- 
lenborough C. J. Every perfon mud have great refpeft 
for the Lord C. J. Vaughan, on account of his public vir¬ 
tues ; but how can that dotdrine of his, in its full lati¬ 
tude, dand with the cafes which have been decided upon 
the habeas corpus writ ?] It may, when taken with the 
exceptions which he afterwards [b) notices, of geneml com¬ 
mitments for treafon or felony, which are admitted to be 
good : but thefe, he obferves, are not like the cafes then 
under his confideration, namely, cafes of commitments for 
contempts : “ for upon a general commitment for trea- 
fon or felony, the prifoner (die caufe appearing) may prefs 

(a) Fwgl, 136 , 7 . (*) Jb. 14 *, 3 , 

for 
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for his trial; which ought not to be denied or delayed; and 
upon his indi£lment and trial, the particular caufe of his 
imprifonment muft appear; which proving no treafon or 
felony, the prifoner (hall have the benefit of it. But in this 
cafe, (i. e* of a commitment of a juryman for a contempt in 
acquitting perfons indi£fcd,againfl: evidence and the direc* 
tion of the Court,) though the evidence given were not fuU 
nor manifell againfl the perfons indi£led, but fuch as the 
jury, upon it, ought to have acquitted thofe indi£fed; the 
prifoner fhall never have any benefit of it, but muft 
continue in prifon when remanded, until he hath paid 
that fine unjuftly impofed upon him, which was the 
whole end of his imprifonment.” Befides, in the cafe of 
treafon or felony, the prifoner is charged with a known 
offence, and if die charge be made malicioufly and with¬ 
out probable caufe, he has his ircmcdy by a^don agaiiift 
the profccutor who procured his commitment. [Lord 
Ellenborotigh C. J. Such a remedy is but a poor exchange 
for the lofs of liberty in the mean time, if the party were 
by law entitled to be difeharged upon a commitment in 
that general form. But the pofition of Ld.C. J. Vaughan^ 
before adverted to, is laid down broadly, without any 
qualification or reftri^fion as to commitments by inferior 
courts 5 and however able that judgment of his is in ge¬ 
neral, I very much doubt, whether that part of it can be 
fuftained in its full extent.] If, in the cafe of treafon or 
felony, there were a probable caufo for the party’s commit¬ 
ment, however hard the cafe may be, if he be ultimately 
found to be innocent, he fuffers no legal wrong by being 
committed for trial on fuch probable caufe, which is a 
commitment for fafe cuftody, and not for punilliment: 
but that is very different from the cafe .of a commitment 
by the houfe of commons for a contempt or breach of 
privilege, where if it be fuflicicnt to ftatc the caufe 
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generally, the party grieved may be continued in prifon, 
without any means of procuring his difcharge, or a trial 
for the ofTence; as he may in the cafes of treafon or felony, 
which mu ft take place witliin a reafonable time, otherwife 
the prifoner will be difcharged: he muft therefore be with¬ 
out remedy, unlefs an a£fion lie for the falfc imprifon- 
ment, in which the fulEciency of the juftification can be 
brought in ifTue. This adfion then is maintainable if it do 
not appear upon the warrant that there was a good caufe 
of commitment; and ftill more, if diat which is there 
ftated to be the caufe of commitment be infufficient 
in law. Tlie Court lias a general jurifdiclion over 
the fubjedt matter of this adtion, which is for a trefpafs 
againft and imprifonment of the plaintiff’s perfon; and 
every fubjedl of the realm, when imprifoned, has a right to 
appeal to the law againft any other who procured or aided 
in that trefpafs and imprifonment, in order to afeertain 
whether he was rightly arrefted and imprifoned or not. 
The a^ion of trefpafs lies for the adt of force againft the 
perfon or property of another, whatever be the intention 
of the perfon committing it, unlefs he can juftify it for a 
legal caufe. 

AVhat then Is the juftiftcation alleged in this cafe ? 
It is in fubftance, that Sir Francis Burdett^ a member 
of the houfe of commons, had admitted in his place, 
that a certain paper was printed by his authority^ 
which paper the houfe refolved to be libellous and 
fcandalous, and refledting upon the juft riglits and pri¬ 
vileges of the houfe, and that Sir P. B. had been thereby 
guilty of a breach of the privileges of the houfe. Now 
if the dodlrinc of Lord C. J. Vaughan be well founded, 
cnouglv is not ftated to fhew this to be a breach of pri¬ 
vilege. A mere libel, qua libel, is in itfelf no breach of 
privilege. But it is not necelTary to contend, that a libel 

upon 
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upon the houfe or its proceedings may not be a breach of 
privilege; becaufe it does not fufliciently appear upon 
this warrant, that this was a libel upon the limtfc of com¬ 
mons or its proceedings. But whatever the libel was, it 
could be no breach of privilege, nor an olfence of any 
kind, unlefs it were puhlijhed. It might be printed, and 
yet not publiJJjedi for different compofitors might have 
taken different parts, as is commonly the cafe; fo that no 
one of them might have known the contents of the entire 
paper. And though it had even been ftated to be pub- 
liflied, yet if it were not ftated to be publifhed by the 
plaintiff’s authority, it would have been no breach of 
privilege in him : and if no breach of privilege, then 
there was no good caufe of commitment. It is not ftated 
pofitlvely, that the houfe had adjudged the plaintiff to 
be guilty of a breach of privilege, and that therefore they 
ordered him to be committed } but only that the houfe 
had refolvcd that a certain printed paper was libellous, 
&c.} and that Sir F, B., who had admitted the paper to 
be printed by his authority, had been thereby guilty of a 
breach of privilege; which is with reference only to 
the a£l: before imputed to him. It is ftated that the 
houfe refolved, that the paper, fo admitted by the faid Sir 
F. B. to liave been printed by his authority, was “ a li¬ 
bellous and fcandalous paper, relieving on the juft 
rights and privileges of the faid houfebut that does 
not neceflarily fhew that it was a libel againft the houfe 
of commons; and the words are not to be conftrued 
beyond their due and proper fenfe in a matter affefting 
the liberty of the party. It might be a libel againft the 
hpufe of Iqrds, and the paper might contain reJleSlisns 
(not injurious or nurongful refleilions, for it is not fo 
ftated, but fair and lawful refle£lious) on and in vindi¬ 
cation of die juft rights and privileges of the commons : 

but 
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but if it were not a libel upon the houfe of commons, 
there could be no ground for imputing it as a breach of 
their privileges. It would not be fufheient to allege in an 
indi£tment, that the defendant obtained money from an¬ 
other by pretending fuch and fuch things, without charg¬ 
ing, that he falfely pretended, 8 cc.{a) So the words reJieEt- 
ing oftf do not in themfelves import injurioujly r^eSHng 
though they may be fometimes ufed in that fenfe in 
familiar difeourfe.' The word rejleEi is Hated in Dr. 
JohnJori% di£tionary as meaning, << 4. to confider atten> 
livelyand nfieEiion is ilated from Locke to be,'“ the per¬ 
ception of the operations of our own minds within us, as 
they are employed about the ideas they have goL” [[Eord 
Ellenhorough C. J. Though the meaning might have been 
more precifely exprefled, yet can there be any doubt of 
the true meaning, when it is Hated to be a « libellous and 
fcandalous pvpeXy r^eSling xnpon the juH rights and privi¬ 
leges of the houfe The injurious meaning is expreifedto 

areafdnable and common intent; which is fufficient.] Sup- 
poGng, then, that the publication of a paper of that dc- 
feription might have been deemed a breach of privilege, 
yet the warrant of commitment Hates no fuch breach ; 
but it only Hates that the houfe had adjudged that Sir 
E. B.y who had admitted that the paper was printed by 
his authority, which the houfe had rcfolved to be libel¬ 
lous, &c. had been thereby guilty of a breach of privilege, 
&c.: thus making thb plaintiiF's admiffton of fuch a 
iz(k to be the breach of privilege; without alleging that 
he had committed the aft complained of. 


meSptduTt’ffu- This aftion, it muH be obferved, is not broughtagainH 
tlic Speaker for an aft done by him in parliament; the 
refolution of the houfe was an aft done in parliament^ 


(a) Vide Rtx v. Ainy, ^ Ea^'t Ref 30. It is fufficient if it be ftafed 
in fubAance, that the pretences were falfe. 

for 
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jfor which no a£i:ion would lie againft any perfon for 
being a party to it: no member can be quellioned for any 
thing faid or done by him as fuch in the houfe: but this is 
for an a£l; done out of tine houfe^ for which the Speaker 
is anfwerabletif the houfe had no authority to order him to 
iifue a warrant of commitment in the particular cafe. 
But further, though the refolution of the houfe were fuf- 
heient to authorife him to iffue a warrant for the com¬ 
mitment of the plaintiff; yet if the warrant a£lually iffued 
were not legal and fufficient in the frame of it to warrant 
the arreil and imprifonment of the plaintiff, the Speaker 
would be anfwerable for the trefpafs complained of, in like 
manner as any magillrate would be, who, being autho¬ 
rized and dire£ted by a£t of parliament to iffue a warrant 
of apprehenfion againff offenders in a certain cafe, iffued 
it in an illegal form. In this refpe£l: this cafe differs 
from that of a mere miniilerial officer executing a war¬ 
rant legal in its frame, and iffued by a court of compe- 
tentjjurifdidion: and this is the anfwer to a queftion 
put by one of the learned judges in a former part of the 
argument (a). 

Upon the whole therefore of this part of the argument, 
the plaintiff contends for the right and duty of the judges 
to take conufance of the privileges of parliament, when 
queftions concerning thofe privileges are brought inci¬ 
dentally in judgment before the court in an a£bion brought 
by a party complaining of the trefpafs and imprifonment 
which have enfued upon the alleged breach of them. 
That if no a£tion of trefpafs for the imprifonment under 
a commitment would lie in a cafe of this fort, in order to 
put the perfons who iffued the warrant upon Ihewing a 
lilgal caufe for fuch commitment, and a legal warrant to 
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l8l !• authorise it j it ivould enable any body of perfonSy having 
Busoett power to commit for contempts, to punifli as for a con* 

AsMn- whatever they might pleafe to call fuch, and the party 

grieved by the undue exercife of fuch a power wbuld be 
without remedy. That the right of maintaining fuch 
a£lion, for the purpofe of trying the legality of the com¬ 
mitment, is not difproved by the praflice, which has pre¬ 
vailed in the courts, of refufmg to examine into the quef- 
tion of privilege upon the return to the writ of habeas 
corpus, dating a breach of privilege as the caufe of com¬ 
mitment; where the queflion of privilege arifes direWyt 
and where the exercifing a power of difeharge by the 
courts of law would lead to a chfliing of jurifdi£lion. 
J 3 ut that no detriment can enfue to the houfe of commons 
from the courts of law taking incidental conufance of the 
privileges of parliament, in the Way of a£lion ; becaufc 
any erroneous judgment they might pronounce would bo 
liable to be corrected upon writ of error to the houfe of 
lords, who have the fame intered as the commons in up¬ 
holding all their legal privileges. That by laying the bafis 
of parliamentary privileges in the law of the land, and 
fubje£ling them to the examination and control of the 
courts of law, no arbitrary and defpotic power can be 
cxcrcifed, and no perfon can be deprived of his liberty, 
without ultimate redrefs, except by a law made or recog¬ 
nized by the whole body of parliament; whereby the one 
houfe may operate as % check upon the other, agreeably 
to the general principle of the conditution, which is 
compofed of checks and balanckig powers. In fuch a 
conditution it is of edential confcquence that the legality 
of every a£l affefting the liberty of the ful^e£\; diould be 
open to the examination and trial of the courts of 
judice. Further, that no fulEcient caufc of commitment 
r * appear! 
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appears to have exlfted in fa£l ; or if fo, that it is not 
diffind 3 :ly and certainly dated in the warrant to judify the 
commitment under it. That even if there were a judifi- 
able caufe for the refolution of tlie houfe, the Speaker 
ilTuing hi,s warrant founded on fuch refolution is anfwer-^ 
able for any illegality or defc£^ in the frame of tlie war¬ 
rant, and that this warrant is defective in the datement 
of tlie imputed breach of privilege. 

The only remaining point is as to the breaking of die At ta breaking 
plaintifr’s houfe, the outer door being Oiut; which arifes 
upon the fird judilication. The law, conddering every ^**”iP*'*^' 
man’s houfe as his cadle for his prote£^ion and defence, 
privileges it from being broken into for the purpofe of 
executing any procefs, or making any arred, except where 
the king is a party. That appears by the year-book 
13 Ed. 4. p. a. (a). So Lord Coie^ in 5 Rep. f)t.h. ^2. a, 
fays, that where the king is a party, the writ of itfelf is a 
non omittas propter aliquam libertatem, though it be not 
fo worded; and cites the fame year-book, “ that for fe¬ 
lony, or fufpicion of felony, the king’s officer may break 
the houfe to apprehend the felon; and that for two rea¬ 
sons; id, for the commonwealth} for it is for the com¬ 
monwealth to apprehend felons. 2d, In every felony the 
king has intered *, and where the king has intered, die. 
writ is non omittas, &c.: and fo the liberty or privilege 
of a houfe doth not hold againd the king.” And .there 
is much more to the like purpofe, to (hew that outcr- 
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(o) The paflage runs thus; *’ £t fuit tenus que pour felonie. ou 
pour fufpcAion de felonie, home poit debrufer meafon pour prendre le 
felon, car U eft pour le common weale de prendre enx. Ec auz! Choke 
dit, que le roy ad intereft, le brief eft non omittas propter aliquarn 
libertatem, tec .: iflint le libtrtie de fon meiifon ne lui tiendra lieu, 
Ike. Mes auter eft pour det ou trefpafs; le Vicont, ni auter, ne poit 
debrufer le nieafon pour lui prendre; car ceo n'eft forfque particuler in- 
tereft del partie, Ac.*' Vide 18 EJ. 4. 4. 
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doors cannot be broken open even upon the king's 
except it be for a crime; and not where it is in debt or 
trefpafs at the fuit of a party. Lord Coke alfo appears 
(4 Inji, 176.) in his time to have confidered that a juftice 
of peace could not ntake a warrant, upon a bare furmifc 
even of a crime, to break any man’s houfe; as to fearch for 
a felon or for ftolen goods, without an indictment found* 
There is no cafe where it has been held lawful to break 
open the door, except for fome crime, and upon procefs 
at the fuit of the king for that crime: for the law gives 
the privilege of defence to every man’s caftlc,except againft 
the Icing’s procefs for crimes againft the king’s peace. But 
the fame reafon does not extend to a cafe like the prefent: 
for though the publication of a libel be indictable at the 
fuit of the king, as tending, it is faid, to a breach of the 
peace; yet the warrant ilTued in this cafe was Hot as for a 
breach of the peace ; nor could the houfe have proceeded 
in this courfe for the publication of the paper merely qu^ 
libel, and as an offence at common law ; but only as for a 
breach of their privilege, in publifhing a paper injurioufly 
reflecting on their rights and privileges; which is no crime 
againft the king’s peace, nor through him againfl the whole 
realm. Neither is there any necclfity for reforting in this 
cafe to fo violent a remedy as that of breaking int.) a man’s 
caflle, in order to feize his perfon there; for fo long as he 
fliuts ’himfelf up in it, no mifehief or obftrudion can 
be committed by him againfl the houfe of commons. 
It is a matter of general concern to the whole kingdom, 
that offenders againfl the king’s'‘peace ihould be brought 
to trial with all reafonablc fpeed, and puUiflied if found 
guilty ; and it is the common pradice to break doors in 
execution of the king’s procefs againfl fuch offenders. 
But it will ]jc extraordinary, if the fubjed be not enti* 

titled 
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tied to the privilege and prote£rion of his caftle agatnft a 
warrant of commitment for contempt, ifliied hy the 
Speaker of the houfe of commons, that no cafe Oiould 
ever before have occurred, in which it has been attempted 
to execute fuch a warrant by breaking into the party’s 
houfe in order to arreft him. 

The further argument of the cafe was adjourned to 
£i^er term i and on Friday^ May 17th, 

The Attorney-General was heard on the part of the 
defendant.—The plaintiff has had the bcneht of every 
thing which learning and ingenuity, brought forward by 
the help of the grcateil diligence, could produce in his 
aid, and it is not the fault of his counfel that the autho¬ 
rities he has cited do not bear more efi'e£iually upon 
the true point of the cafe, nor break in upon any of the 
propofitions neceflary to be maintained on the part of 
the defendant. The very (latement of this cafe, without 
going at all into the argument derived from the long 
train of authorities cited, puts the plaintiff out of court. 
It is an a£lion of trefpafs brought againft the Speaker of 
the houfe of commons for having, as he was ordered to 
do by the houfe, iflued his warrants to the ferjeant at 
arms, and to the keeper of the Tower; the one to arreft 
and convey to the Tower, and the other to take and keep 
in cuftody the plaintiff, who had been voted by the houfe 
to be guilty of a contempt and breach of privilege, for 
which they had condemned him to imprifonment in the 
Tower: it is therefore an a£f ion of trefpafs againlf the offi¬ 
cer of a courtiHf competent jurifdi£f ion, for having iffiied 
the procefs of that court by its dirediion. No lawyer ever 
heard of fuch an affion maintained^ or- treated of as a 
VoL. XIV. G ferious 
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ferious matter of doubt. Bujbeir& cafe is deciHve againd 
it: not tliat part which is to be found in Lord 
C. J. Faitghaf^s report, but the fequel of it in i Mod. 
lip. 184. Bujhellf after he had been delivered out of 
cuftody by habeas corpus, and another perfon in the fame 
fituation, brought anions of trefpafs and falfe imprifon- 
ment againft fome of the commiflioners of gaol delivery, 
and the recorder, by whom they were committed, and 
againft the officers of the court who executed its pro- 
cefsj and while thefe aflions were depending, fome of 
the defendants applied to this Court for time to plead. 
Lord Hale faid at once, without doubt or hefitation: 

I fpeak my mind plainly, that an aftion will not lie: 
•* for a certiorari and a habeas corpus, whereby the body 
“ and proceedings are removed, are in the nature of a 
writ of error } and in the cafe of an erroneous judg» 
ment given by a judge, which'is reverfed by a writ of 
«* error, (hall the party have an action of falfe imprifon- 
•* ment againft the judge ? No, ijor againft the officer' 
neither. The habeas corpus and writ of error, though 
it doth make void the judgment, it doth not make 
« the awarding of the procefs void to that purpofe; and 
♦« the matter was done in a courfe of jufticc. They will 
** have but a cold bufinefs of it. A habeas corpus and 
** certiorari is a writ of right, the higheft writ (he party 
“ can bring. 80 a day was given to (hew caufe.” The 
application for a difeharge upon a writ of habeas corpus, 
is that upon which the-party has a right to have a 
corredl judgment • given, as much as in any other 
cafe. It was not therefore correftly argued for the 
plaintiff, that though the Court refufeit to difeharge 
a party upon habeas corpus, it did not follow that an. 
action of trefpafs would not lie i and that though the 

11 prifonec 
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^rifoner were not entitled to his difcbarge upon the ha- . t8li» 
beas corpus, yet that upon the fame fads he might fup- — 

. . BtliWtTT 

port an adion of trefpaftk The converfe of that pro- ' 

pofition is true: in no cafe would trefpafs lie where the 
party would not be entitled to his difcharge upon a ha¬ 
beas corpus; though it does not follow, that in every 
cafe where the party was entitled to his difcharge upon 
the habeas corpus, an adion of trefpafs would lie. A 
party may have been committed upon an erroneous 
judgment pronounced by a competent jurifdidion, and 
be entitled to be difcharged on the writ of habeas cor¬ 
pus ; but though the judgment might be erroneous, the 
procefs awarded thereon would not be void, nor would 
the olEcer who iflued it by the diredion of the court be 
deprived of the protedion which that procefs gave him. 

This is a clear anfwer to the prefent adion, and would 
be fufiicient in any other than the prefent cafe to reft it 
upon: but as this anfwer, decilive as it is, would hardly 
fatisfy the expedation of the Court upon fuch an occa- 
fion as the prefent, it is proper to examine ihortly the 
arguments and authorities adduced on the part of the 
plaintiff, rather for the purpofe of (hewing how far the 
dodrines maintained on this occafion go, and how far 
they can be fupported by the authorities, than for any 
intereft which the defendant has in difputing any of 
them upon this occafion: for in truth they have'little or 
no bearing upon the cafe in judgment. It would 
have been fufficient otherwife to have dated a few 
(hort propofitions, which, being eftablilhed in the 
mind of every lawyer, need no authorities to fupport 
them. As that the houfe of commons have a right to 
commk perfons for contempts in breach of their privi- 

G % leges; 
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i8ii* leges: that they are the judges of thofe privileges} and 
whether or not they have been violated in the particular 

Bwhd^tt , t t • . 

inltance: that their decifions upon that fubje£^} upon cafes 

iiaaoT. brought diredly before theni} cannot be quedioned in 

any other court: that it is neither proper nor decent to 

ohje^ to this kind of jurifdi£tion in the houfe} by faying 

that they may abufe the power by committing perfons on 

falfe or frivolous pretences: it is not to be prefumed 

that thofe to whom the conilitution has entrufted fuch 

a privilege will fo abufe it: it moft unwife to ftate it 

with a view to the general adminiftration of juftice; be- 

caufe it is an obje£rion that may be equally raifed againd 

any Jurifdidiion of the fame fort that may exift in any 

man or body of men in this country; againft the courts 

of juftice as well as againft the houfes of parliament. 

l/ an eftate be given to a man for his life and no longer, 

and an eje^ment be brought for that eftate, in which the 

qneftion is, whether that be an eftate for life, or in fee ; 

it is poifible that the court in winch that adiion is 

brought may decide that it is an eftate in fee; and it 

cannot Be prevented, if the Court were determined fo 

to do; and if the party aggrieved brought a writ of 

error, the court of exchequer chamber may, if they 

pleafe, decide the fame, and fo may the houfe of lords, 

alfo, in the laft refort: but each of thofe courts would, 

notwithftandingT be juftified in committing any perfon 

who ftated that riiey were ignorant or profligate enough 

to come to fuch a decinon."* In a matter, of fuch general 

' notoriety, it is fufficient to ftate that riiis right exifts in 

the houfe of commons. But if the houfe were not the 
* 

foie and ultimate judge of its own privileges, the'Speaker 
would ftill ftand defended in rids cafe; for did any man 
who has the flighteft pretence to information ever doubt 

that 
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that the houfe of commons has a right to commit any 
one who infults their proceedings whUe pending before 
them, and who caufes a libel to be printed and pub* 
liflied, refledring upon and impeaching the integrity and 
juftice of thofe proceedings. The mere denial by cer* 
tain perfons of thefe privileges of the houfe of com* 
mons' cannot throw any doubt upon them: nor can it 
be necedary to carry the Court through a train of 
reafoning that is common and trite, and • knpwn to 
every man before he ventures to call himfelf even a 
ftudent at law. If it were neceflary, it would be eafy 

I 

to (hew that every court in Wefiminjitr-hall has the 
fame power of commitment for contempts, and that 
they could not exill long without fuch a power.' It 
would hav^been eafy to borrow from Lord C. J. 
the reafons fo forcibly urged by him to that purpofein 
the admirable argument he had prepared for judgment 
in the cafe of T^e King v. Almon (<3). It would have been 
(hewn, that though the exercife of that power, may be 
withheld, or but feldom exerted, yet if it were once 
eftablilhed that the power itfelf did not exift in the 
courts, all the mifchief that can arife from fcandalizing 
them would be produced, and felt immediately and 
conftantly. If it were certainly known that a man might 
invent and publifh libels upon courts of juftice for. any 
matters done by them which difpleafed him, and that he 
would be free from punifhment till, the tardy procefs of 
the law, (for fo it may be called on fuch an opcafipn,) 
in its ordinary courfe of proceeding by indi£tment, 
could reach him, men would be found daring enough to 
hazard the event of that diftant day, and to oKa to courts 
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of ju(|ice thofe infults, which in prefent day there 
' is didiculty enough to reftrain, notwithftanding all the 
guards by which they are furrounded. If then the 
right cxift iii the courts of Wejminjler-ball^ upon what 
principle, it might then have been alked, could it be 
contended that the fame right did not exift, and in the 
fame degree, in the houfe of commons ? Is there lefs clanger 
to the conilitudon in fufFering perfons to fcandalize and 
defame the members of the houfe of commons for their 
proceedings in parliament, than to fcandalize and defame 
the judges for the exercife of their duties in courts ? Is 
that affembly lefs open to infults ? Does the hiftory of our 
own times inform us that, though it may be neceflary 
•to furround the courts of juftice with thefe guards, it 
is not necedary to proteft the houfe of. commons in 
the fame manner ? and can it be colle£led from the re¬ 
corded wifdom of our anceilors, that they have left the 
houfe of commons alone thus defencelefs ? On the con¬ 
trary it will be found, that there is not a text writer 
upon the fubje^, there is not an hiftorian, who does not 
inform us, that this power has been conftantly dated and 
admitted to reljde in the houfe of commons (a). Lord 

Coke 


I 

(«) It is curious to obferve ^hat Mr. Prynntt whofe partiality to the 
popular (ide Will not bf difputed, fays upon this. lUbjed, in his treatifo 
of the fovereien power of parliaments and kingdoms j which was 
printed in 1643 I’X of the committee of the houfe oi commons 
concerning printing, after the commencement of the civil war: as fuch, 
therefore, 1 quote it, more for i^curiofity than its authority. Fart 4. 
page 06.* ** Secondly, for the parliament's imprifoning of men pre¬ 
tended to be againft Magna Cbarta, I anfwer, firft, that the parliament 
is not within that or any other law againft tmprifonments, at 1 have 
formerly cleared; therefore is not obliged by it, nor can offend againft 
H. Secondly, that it hath power to imprifon and reftrain the greateft 
members of their own houfes, though privileged men exempt from all 
other arrafts, and public perfons reprefenting thofe that fent them thi¬ 
ther} therefore much more msy they imprifon pr reflnin any other 
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Coke {a) confiders the houfe of commons as a court of 
judicature, having power to commit. The houfe has in 
in faA always claimed and exercifed the right to com- 
mit members and others for a breach of their privileges. 
This appears by .the journals of the houfe j and from the 
oarlieft period at which they are printetl, down to the 
rime of the Commonwealth, from thence to the Revo¬ 
lution, and again from the Revolution to the prefent 
time, numberlefs inftances have been found, in which the 
houfe of commons have committed ofienders of this 
defeription. It is ufelefs to detail the bead-roll of in- 
ftances which are generally known, and are to be found 
in the appendix to the report of the committee of the 
houfe of commons (b ): fo that it is impolTible to contro* 
vert the praftice. 

This right, then, being cllabliihed Upon authority, 
upon principles, and upon praflice^ there is notliing 
left to do, but to follow the .very learned and ingenw 
ous argument for the plaintifF, and confider how it bears 

(d) 4 Jnfl. 23. (^) See alfo a colleftion of precedents publilhed by 

Mr. fpytiKe in iSio. 


private perfons, notwithftanding Magna Cbarta. And the pariiament 
being the fupremeft judicature paramount all other courts, their com- 
mirmt-nts cannot be legally queAioned, determined, nor their prifoners 
releafed by habeas corpus in or t>y any other inferior court or judicature 
whatfoever. '* 1 will only refer further to one modern book, 7 7 *. Refi. 741. 
for what was faid by one of the greattft lawyers and judges of late times in 
the cafe of Tie King v. Veffard. I remember (faid Lord KeayMt) when 
a doubt was made whether or not the houfe of commons had the power 
of committing to prifon. On that occafion a gentleman of great cha- 
raOer and fortune, Sir John Pbillifti who bad retired from the bar, 
appeared in this court for the purpofe of moving tiiat the perfon whor 
liad been committed by the houfe might be difeharged. The Court 
heard him patiently, and the public, perhaps, were gratified with 
hearing the queftion difeutTedt and though the motion was unfuc- 
cefsful, I believe the public were fatisfied that juftice was properly ad- 
minjAered. Many other cafts of this kind have been agitated in tlilo 
court, where they have met the'fame fate.” The cafe alluded to was 
probably Mtrray'n csfe, which is Aated in a WilJ. 299. to have been 
moVed by Sir Jtbn PhtUift. 

G 4 
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upon the prefent cafe. Authorities were cited to ihew that 
the courts of law have a right to decide, in certain cafes 
upon the privileges of parliament; which is true, and has 
never been queilioned in any of the tendances cited. But it 
does not follow, that becaufe they have a right in fome 
cafes, they have a right in all: and accordingly the 
plaintiff’s counfel, in the refult, dated the right of the 
courts of law to decide upon the privileges of parliament 
with this qualification, where the quedion of privilege 
arifes incidentally s and with that qualification the propofi- 
tion may be admitted. No doubt, that in many cafes, if the 
point have not been dire£lly decided in parliament, and it 
be not afcertained what the privileges of parliament are, 
the courts of law, from the neceflity of the cafe, mud 
decide the quedion when brought judicially before 
them: for how elfe can fuch cafes be difpofed of. Take, 

• for indance, the cafe of Benyonv. Evelyn, fo much re¬ 
ferred to. An a£iion was brought for,goods fold and 
delivered: the defendant pleaded the datute of limit¬ 
ations : the plaintifiF replied, that he could not fue the de¬ 
fendant fooner, becaufe he was a member of parliament, 
and privileged from fuits: the defendant denied that 
pofition, and faid that, though members of parliament 
cannot be arreded, they may be died. Then the quedion 
between them was, whether members of parliament 
could be died or^npt during the fitting of parliament; 
becaufe if they could, the aftion might have been main- 
tained* The Court there jvere obliged to determine 
• the quedion; and they did determine it; lamenting, 
however, that neceflity. Lord C.‘J. Bridgman upon that 
occafion fays: ** When in a common a£tion the privi- 
lege of parliament doth come tq be part of the plea dr 
judification^ it is of iteceflity that the privilege, whether 

there 
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tliere be (Uch, and vrbat the extent o£ it is, come alfo 
into confideration. For, as in the regiilcr it is faid of 
the ecclefiaftical court, vhich is inferior to the common 
law, if a common law point come in queftion there, 
non eft confonum rationi quod cognitio accciTarii in 
caufa chriftianitatis impediatur, ubi cognitio caufse prin¬ 
cipalis ad forum ecclefiafticum nofcitur pertinere: fo I 
may fay here, the privilege of, parliament coming in inci¬ 
dentally as part of the cafe, as a confequent, muft in this 
particular cafe be alfo debated here.” Unqueftionably 
it muft, becaufe otherwife it would be impollible for tlic 
cafe to be decided. But after citing cafes to Ihew' that 
where the queftion of privilege comes before the Court 
incidentally y they muft decide it, the plaintiff’s argument 
ftopped ihort, and omitted to (hew how the queftion of 
privilege' arifes incidentally in this cafe. On the contrary, 
if a cafe were to be invented to (hew where the queftion 
of privilege arifes direSlly, it would be this very -cafe. 
For here was a dire£I judgment of the Houfe of Commons 
that the plaintiff had been guilty of a breach of their pri¬ 
vileges, and that he (hould be imprifoned in the Tower 
for that breach: there is an order thereupon given to 
the Speaker to'iffue his warrant for the plaintiff to be 
committed to the Tower i and a warrant ilTued in confe- 
quence; which is executed: tlien follows this a^ion of 
trefpafs brought againft the Speaker who ilTued the war¬ 
rant in obedience to the orders of the Houfe. Qah any 
cafe be imagined in which the queftion of privilege can 
come more direSlly before the Court than in this ? Has 
not the dired point now brought in queftion before this 
court been already decided by theHoufe of Commons; and 
is not the court, by the ihape of the argument, called 
|)^n to determine that, in this particular inftance of the 

exercife 
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exercife of their privileges^theHoufe have decided wrong? 
The Court muft fay (o, if the adlion be held to lie. But| 
with great deference to the Court, they have no jurifdic-* 
tion fo to decide; it was for the Houfc of Commons to 
determine whether their own privileges had or had not 
been violated: they have determined it dircAly, and have 
puniihed the plaintiff for fuch violation accordingly; 
and it is againft one of thofe who have carried that judg¬ 
ment of a competent jurifdi£);ion into execution that this 
action is brought; and unlefs this Court decides that it 
has a right to inquire in fuch a cafe whether the Houfe 
has properly or improperly imprifoned the offender, and 
to reverfe its judgment in effe£k, by declaring that the 
Speaker has himfelf tranfgrefled in obeying the order of 
the Houfe, and diat it was his duty to refufe to iffue his 
warrant upon fuch order, judgment cannot be given for 
the plaintiff. The plainnefs of a cafe fometimes renders 
it the more difficult to argue it, becaufe the adverfary’s 
pbjeflions are anfwered in the mere ftatement of them. 

It was faid, that the clafs of cafes, in which the courts had 
refufcd to liberate on habeas corpus perfons committed 
for breaches of privilege, furniflied no authority for faying 
that an a^ion of trcfpafs could not be maintained againfl; 
the officer who had executed the parliamentary procefs, 
if the commitment could be ihewn to be without authority. 
But furely the remanding of the party committed, brought 
before^ the court upon habeas corpus} though it do not con¬ 
clude him from further applications for his liberation to 
every court mWeJminJler-ball, uponliabeas corpus ;or even 
from calling for their judgment upon the fame queftion in 
an a£tion of trcfpafs} is decifive to (hew that, in the judg¬ 
ment of the remanding court at Icaft, an a^ion of trefpafs 
could pot be fupported in the particular cafe: for if upon 

the 
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f 

ful authority^ it would bo the duty of the court to deliver 
him. Though if they did liberate himi it would npjt necef- 
farily follow that an action of trefpafs could be maintained 
againft the officer. It is impoffible that the language of 
Ld. C. J. Vaughan in BttJhelV^ cafe {a) (hould be under- Bujbeli'seaje* 
(lood in the large fenfe attributed to it; that in every 
return to a habeas corpus, theGourt to whom the 
return is made ffiould fee the caufe of commitment as 
plainly as the committing Court faw it: the contradiflion 
of it may be found in Bujb€ir% cafe itfelf| and in the au¬ 
thorities there cited. One of thofe is Apjlef^ cafe 
who is ftated to have been committed to the Fleet by the 
Court of Chancery for a contempt, and liberated upon 
habeas corpus brought. What the circumflances of that 
cafe were do not appear, but reference is there made to 
the cafe of one Allen ; where the return to the habeas Allm't 
corpus was that the Lord Chancellor, Hefelmerey had 
committed Allen for a contempt in difobeying a decree 
of the Court of Chancery: which was held to be fuffi- 
cient \ and the Court refufed to deliver him : yet it can¬ 
not be faid that, upon fuch a return, the Court to which 
the appeal was made faw the caufe of commitment in 

t 

all its circumftance^ as plainly as the Court^which com¬ 
mitted him: for the latter alone knew the decree which 

y ' 

was difobeyed, and whether the cafe was within their 
jurifdi£lion, and being fo, whether the fadls juftificd it. 

Bujhell’s cafe was not a commitment for a contempt} it BupelN cap 
was a commitment of a jury, becaufe they did not find 
a verdict according 'to the evidence of the fa£l: and the 
direction of the Court: and Lord C. J. Vaughan is mif- 
^aken in fuppofing that it was the firfi: inftance of the 
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commitment of a jury for returning a verdid againft 
the evidence : an inftance of the fame kind occurred in 
Sir Nicholas Tht'ochmortoH*s cafe (a). The Aylejbury 
cafe {b) created great intereft at the time, and fome de¬ 
gree 

(fl) t St. TV. 7?, S. 

{bi The report of Loid Raymtmd^ % vcl. ito;* is of wliat paflVd on 
the return to the itabeas corpus letcre the court of Queen's Bench* in 
Ihl. 3 Annt> But it appears Irom a MS. of Mr Baron frier* that bn the 
iSth and JaHuary 1704, Loid Keeper Wright liiirtinoned all the 

Judges to attend hi.-n for their opinions } having been ferved with two 
pctit.ons for writs of habeas corpus by y. Pam and anotlur, two of the 
five ^yltjbury mcTtf who were committed on the 5th of December 1704, 
by warrant of Mr. Speaker Harlot by virtue of an order of the lioufe of 
commons of the fame date* for bringing anions againft the late cen- 
ftables of AyUjburyt for refufing tlieir votes in the elefiion there for 
members of parliament. Application had alfo been m.sde 10 feveial of 
the judges for writs of habeas corpus upon the fante occafion. The 
MS. alfo ernrains tlie minutes of another conference of the Judges* held 
on the fame occafion* on the Sth of Ftbruaryt at Serjeaaii* Jmif by the 
defire of Lord C. J. Ut’t and the other Judges of the Queen's Bench. 
The habeas corpus applied tor on this occafion was not upon the ftatute* 
but at common law. The prifontrs were all remanded. By the fame 
MS it appears that after the dccifion of the court of Queen's Bench 
upon the writ of habeas corpus fued by Paty, (reported in % Ld. Say. 
1105.) by which he was remanded* of which a fpecial entry was made 
of record* quod cognitio caufie captionis et dctencionis praedidli ycbanmt 
Paty non pertinet ad curiam diAx dominse reginae coram ipsd regina, 
Idco idem yebaaajt, remittitur* &c. j Paty petitioned the Queen to grant 
him a writ of error rtturnable in parliament. The Queen referred it to 
the attorney and foiicitor>general* and afterwards to all the judges, who 
met on the atft of Feb.tyo^ at Serjeoat^.liut whether the Queen ought 
to grant the writ of error of right* or ex debito vel merito juftiti«* or ex 
gracift. After debate of the queftion* it appears that of the twelve judges 
who met at that time* He/f C. J., Trevor C. J * Ward C B.* and Bleu- 
eowe. Pewit* u^lraey, /uftices* were of opinion* that the writ of error 
was a writ of right in this cafe* and that the Queen ex debito juftitia 
ought to grant it { and tliat Nevillf PtvgfUt and Cre/tf* Juftices, an^ Bury, 
Price, and Smith, Batons* held that the writ of error was of grace and 
favour, and not of right: but Nevill, Powell, Gold, and Bury afterwards 
changed their opinion, and agreed with the firft fix: and on the i4tli 
of February 1704 thefe certificates were returned. 

** May it pleafe your majefty, 

In obedience to your majefty'i command we have fonfidered of the 
petition hereunto annexed} and we are humbly of opinion that a writ of 
error in this cafe ought to be granted of right* and not of grace. But we 
8 give 
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of heat pafled into the difcuilion of it: there was 
probably as great a divifion in opinion, whether in fa£fc 
what was done was a breach of the privilege of the 
houfe of commons, as upon any other occafion that has 
occurred. It is important, therefore, to obferve the 
courfe which the leading ftatefmen and great lawyers of 
that time took for the purpofe of bringing it to the 
decilion of a court of law: they brought writ aft&r writ 
of habeas corpus, and had the judgment of all the judges 
upon it: but no where is it hinted that, although the 
party might not be entitled to his difeharge upon the 
habeas corpus, he was ftill entitled to maintain an a61ion 
of trefpafs. Yet that caufe was not in the hands of per* 
fons who were likely to overlook that material conlider* 
ation for their clients; nor was it likely, even in a pub- 
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five no opinion whether a writ of error does lie in this cafe, becaufc it 
is proper to be determined in parliament, where the wiit of error and re> 


cord are returned and certified. 

Holt, 

/ 

Powis. 

Taavoa. 

BctNCOWC. 

VVaroj 

Gold. 

NrviLL. 

TtACLV. 

TovviLt. 

Buav.” 

** May it pleafe your majedy. 



In obedience to your tnajefiy's command we have confidered of the 
petition hereunto annexed ; and wc are liumbjy of opinion that your 
mnjefty is not of right and judice obliged to grant a wiit of error in 
this cafe. 

Paicx. 

Smith.” 

The judges ail attended tlie Queenaltiie cabinet on the asth of Felru- 
^jt,and delivered thefe their fcveral lefolutions to her majedy in the prc» 
fence of the Prince, and many of the principal members of the rounci.'. 
But finally, in confequence of a difagreement growing between the two 
houfes of parliament upon this fubjedl, the Queen, in anfwer to an addrefs 
from the houfe of lords for granting a writ of error, faid tiiat fhe Ihould iiavc 
granted the writ of erro'' deflred in the addiefs, hut finding an abfolute 
necefftty of putting an immediate end to the (edion, ilu* was fenfible that 
there could have been no further proceeding upon the matter : and the 
parliament was prorogued to tlir 1 d of May 1705* 
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He view of the cafe, that they fliould hare OTerlooKed 
any thing that might have embarralTed th«r adverfariev 
fo much: and it is difRcult to believe, after looking 
through, every judgment that has been pronounced, every 
argument urged, and every debate that has been brought 
forward in both houfes of parliament, upon that fubje£i;> 
that if there were any colour for the propofition, that 
notwithftanding a refufal to liberate upon habeas corpus, 
anadioii of trefpafs might ftill be maintained, fome inti¬ 
mation of fuch an opinion ihould not be found in the 
reports, parliamentary dr legal, of thofe and fubfequent 
times i more efpecially when it is recolleded, that that 
controverfy laded for fome time, and that a fudicient 
period for confideration intervened between that cafe and 
the cafe of Murray, and between the fubfequent cafes of 
Crojby and Flower, 

In the cafes of Crojby and Oliver, the quedion was 
tried by habeas corpus, brought by one of the perfons 
committed in the Court of Common Fleas, and by an¬ 
other in the court of Exchequer. Mr. Serjeant Glynn 
was the advifer and condudor of thofe proceedings: and 
recolleding the hidory of thofe times, it was not likely, 
that if any ingenuity could have prevailed over thofe who 
imprifoned Crojby and Oliver, it would have been want¬ 
ing : but in none of the arguments ufed upon that occa- 
(ion, nor in any of the judgments pronounced in each of 
the courts, is there the fmalled intimation that, though 
' the parties were remanded, dill4:hey could maintain tref* 
pafs. But what is mod fatisfadory upon this point is 
that the prayer of the habeas corpus being refufed in 
different courts of WJlmtnJler^hall, no adlison of trefpafs 
was ever brought, upon which, if the judgment of the 
court of common law were erroneous, the record might 

have 
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have been carried to the Houfe of Lords : and therefore 1811. 

there can be no doubt but that, in the opinions of the " 

* Bvrpktt 

very able and zealous men of that day, the judgments of at/nuji 
the Courts upon the writs of habeas corpus were confi- AsBe*! 
dered as having decided that a£f ions of trefpafs .would 
not lie: in other words, that the Courts, refufing to de¬ 
liver the parties upon the habeas corpus writs, muft have 
been of opinion, that thofe who imprifaned them had not 
been guilty of trefpafs. The cafes in which thefe queflions, 
have come dircftly before the Court occurred moftly 
in times of violence, when fuch a£ls were exercifed as 
gave rife to BufieWs cafe, and were reprelTed by that 
judgment; and which never have been mentioned fince 
but with reprobation. The diilin£lion between the pro¬ 
vince of the Court and jury is now too well eftab- 
liihed, and the principles of liberty are too well underdood, 
to fubje£l; juries a£ling in the confcicntious difcharge of 
their duties to any fuch danger. Lord Shaftejburyh LH.Sb/iftefiurf9 
cafe {a) was the firft experiment made in the courts of 
law upon the legality of thefe commitments for breach 
of privilege. He was brought up by habeas corpus be¬ 
fore this Court, having been committed by a warrant as 
for a contempt of the Houfe of Lords. Sir Thomas Jones J. 
faid: ” The courfe of all courts ought to be coiifidered ; 
for that is the law of the court; Lane*s cafe, 2 Rep, 16. 
and it hath not been afHrmed that the ufage of tlie 
Houfe of Lords hath been to exprefs the matter more 
pundluaHy on commitments for contempts, and therefore 
1 (liall take it to be according to the courfe of parliament.’* 

Wildi J. faid; “ the return no doubt is illegal; [he 
muil have meant in a common cafe :3 but the quellion 
. is on a point of jurifdidion, whether it may be examined 

(<1} % Bs . T/-. 615 6a2. I Mod , 144. 

here. 
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here. This Court cannot intermeddle with the trant^ 
aftions of the high court of peers in parliament cluring^ 
the feiCon which is not determined} and therefore the 
certainty or uncertainty of the return is not material 5 [by 
which he muft have meant the certainty or unc.ertainty of 
the contempt for which the party was committed ;] for it 
is not examinable here.” RaimfordC, J. faid ; « This 
Court have no jurifdlflion of the caufe, and therefore 
the form of the return is not confiderable.” Tvjifden J. 
was abfent, but dedred Jones J. to declare his opinion, 
that the party ought to be remanded. Sir Thomas Jones}, 
further faid, “ that where the courts of WeJImtnfier 
have taken cognizance of privilege, it has been only an 
incident to the caufe before them; but in that cafe the di- 
reSl point of the matter was the judgment of the Lords.” 
To apply that do£lrine to the prefent cafe: it was ad¬ 
mitted there, as it is here, that privilege may be enquired 
into where it is an incident in the caufe; and it was not 
enquired into in the cafe of Lord Shaftejburyt becaufe it 
was not an incident, but was the dire£t point in the 
cafe before the Court. [Lord Ellenhorough C. J. What 
diftin£tion do you take between a dired and an incidental 
queftion of privilege. I take the quellion of privilege to 
come directly in judgment before the Court, upon an 
application for the party’s difeharge upon habeas corpus.] 
If upon the trial of iin eje£Iment to recover an eftate, a 
queftion arofe upon the validity of a marriage ; and the 
legitimacy and right of the claimant depended upon the 
legality of that marriage; the Court muft decide that 
queftion, (though properly a queftion of ecclefiaftical co- 
nufance,) becaufc it arifes before them collaterally. The 
* dire^ point in that cafe is, whether the party claiming 
be entitled to the eftate: which depends on the colla¬ 
teral 
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teral point, whether the marriage between A. and B.f 
from whom he claims title by defcent, be a legal one. 
The Court muft of neceffity decide that qucftion which 
arifes thus collaterally : and perhaps collaterally would be 
a more correft term than iticulcntally. But fuppofe A* 
and B, had been cited into the Ecclefiailical Court for 
cohabiting together, without being legally married; and 
the Ecclefiaftical Court pronounced the marriage void, 
and direfled the writ de excommunicato capiendo to be 
ifTued thereupon; and fuppofe the party to be taken, 
and an a£tion brought by him againfl: the officer for the 
execution of that writ: there the qucftion of the legality 
of the marriage having been dire^lly decided by the 
Court to which the decifion of it belonged, and 'not 
merely collaterally *, the judgment of the EccleHaftical 
Court M'ould be concluHve in favour of the defendant in 
fuch action, who had only adVed in execution of the 
judgment of a court of competent jurifdi£tion. The 
juftification runs back in a dired line from the aft 
complained of to the judgment of the Ecclefiaftical 
Court; the one fprings out of the other, and the two are 
connefted together. But in the cafe of the ejeftment, 
where tlie fame qucftion might arife, there is no judg¬ 
ment in the Ecclefiaftical Court connefted with the im¬ 
mediate caufe of aftioii in the Court of common law: 
the queftion of m'arriage may be faid therefore to arife 
Incidentally or collaterally, and the Court of common 
law are obliged to decide upon it with fuch lights 
as they can get, left the principal caufe, the title to the 
eftate, fliould ftop for want of fuch previous decifion. 
In like manner the Chriftian Courts muft fometimes 
decide queftions of common law ; not tliat they pretend 
to be, competent to decide them j but becaufe, without 
VoL, XIV, H fuch 


x8ii. 

BviDtTT 

armuft 

Abbot. 



CASES IN EASTER TERM 


l 8 zx* fuch decifionj the principal caufej which is within theit* 
proper jurifdi£lion, would ftaiid ft ill. So the Common 
law Courts are often under the neceflity of expounding 
the law of foreign countries, where that may become 
neceffary in the progrefs of a caufe of which they have 
jurifdi 61 ion. [Lord ElUnbovough C. J. The queftion 
may be faid to arife directly, where it is the direfl and 
immediate fruit of the judgment of the other Court, 
which has exclulively the power to pronounce upon it.3 
The only reafon for ufing the word “ imidentallf is 
becaufc it is to be found in former cafes upon this fubje£l. 

V, P/i/fy and Others (a) gave rife to 
upon the queftion, whether or not 
the Houfe of Cemmons had a£l:cd corre£lly in determin¬ 
ing, that an a^ion brought againft a returning officer for 
having rejtxSled votes at an elcdion was a breach of pri¬ 
vilege. The Houfe having committed thofe who were 
concerned in bringing die adion, they fued out writs of 
habeas corpus; to which the warrant of commitment 
iflued by the Speaker was returned *, ftating, “ that by 
virtue of an order of the Houfe of Commons, &c. thefc 
are to require you forthwith, upon fight thereof, to re¬ 
ceive into your cuftody the body of John Patyt who, as 
it appears to the Houfe of Commons, is guilty of com¬ 
mencing and projecuting an aSion at common law agaiti/l 
the late conjlahlej. of Aylefbury^ for not allowing his vote in 
the eleSlion of members to ferve in parliament; contrary 
to the declaration, in higji contempt of the jurifdidion, 
and in breach of the known privileges of tins Houfe,” &c. 
The queftion in efFed was whether this warrant upon 
the face of it ftated a legal caufe of commitment. 

I 
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Lord HoH certainly was of opinion that it did not; for 
that the profeciiting of the a^ion being in itfelf a legal 
and the right of the fubje£Iy could not be a breach 
of privilege \ and confequently that the party ought to 
be difcharged. But the eleven other judges were of a 
different opinion; and, as Mr. Juftice Blacijtone faid in 
CroJhf% cafe {a}, we muft be guided by the eleven, and 
not by the Angle one.'* The eleven judges were of 
opinion, that the Court had nothing to do with the con* 
{ideration, whether or not it was a contempt of the Houfe 
of Commons ; the Houfe having determined it to be fot 
they were bound to give credence to that determination : 
and the party was accordingly remanded. Without go¬ 
ing through the whole of the judgment in Paty*s cafe^ 
it is fuiHcient to refer to what was there faid by one of 
the judges, a very eminent man, Mr. Jullice John 
Powell, He obf^rved, that it was the firft caufe of 
the kind that had been before that court, and differed 
from Lord Shafiejbury*^ cafe, becaufe he was a member of 
the houfe of peers, and they might have other powers 
over their own members than they had over their fellow 
fubjedls without doors. He faid, « the Court cannot 
judge of the return; firft, becaufe they were com¬ 
mitted by another law, and confequently we cannot dif- 
charge them by that law by which they were not com¬ 
mitted.” Now that is perfeftly correft j they had been 
committed by another law, that is by the law of par¬ 
liament ; and thofe who were the primary judges of the 
law of parliament had determined that they had been 
guilty of a breach of privilege. He fays, There is a 
lex parliamenti i for the common law is not the only 
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law in this kingdom ; and the Houfe of Commons dd 
not commit men by the common law, but by the law of 
parliament. The Houfe of Lords have a power of judica* 
ture by the common law upon writs of error, but they 
cannot proceed originally in any caufe. But they pro¬ 
ceed too in another manner in the cafe of their own pri¬ 
vileges } and therein the judges do not aflift, as they do 
upon writs of error; and their proceeding in that cafe 
is by the lex, parliamenti. So the Commons have alfo a 
power of judicature, and fo is 4 Injl, 23.; but that is not 
by the common law, but by the law of parliament, to 
determine their own privileges: and it is by this law 
that thefe perfons are committed. This Court may 
judge of privilege, but not contrary to the judgment of 
the Iloufe of Commons; which yet we muft do in this 
cafe if we difeharge thefe perfons from their imprifon- 
ment; which is the only judgment the Houfe of Com¬ 
mons can give upon their determination that thefe per¬ 
fons have been guilty of a breach of their privileges.” 
Purfuing, then, the reafon of Mr. Juftice John Powelli 
how can this court determine that this adlion of trefpafs 
is maintainable againll the officer who executed the pro- 
cefs of the Iloufe of Commons j without determining, 
that the houfe a«Sled wrong in coming to that refolution, 
and ill’uing that procefs. « This (he fays) is drawing 
the plea ad aliud examen; and yet the Houfe of Com¬ 
mons arc the fupreme judges of their own privileges. 
This Court judges of privilege only iticidentally ; and fo 
it did in Benyon's cafe, and in the cafe of AJbhy v. 
lPhit£ : for when an action is brought in this court, 
judgment muft be given one way or other.” That is the 
reafon why the Court muft decide upon queftions of pri¬ 
vilege. Then he proceeds to exemplify it by faying j 
*3 «So 
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« So they do in ecclcfiaftical matters, when a queftion 
of that nature arifes in an aflion brought before them; as 
in the cafe of the quakcr’s marriage depending in the 
Court of Common Pleas : but their judgment will not 
bind the Ecclehuftical Court: and therefore if fuch a 
marriage fti 3 uld be adjudged at law to be a good mar¬ 
riage, and yet afterwards the parties (liould be cited into 
the Ecclefiallical Court for living in fornication, and ex¬ 
communicated, and taken upon the capias cxcommuni- 
catum, this Court could not difcliarge them upon a 
habeas corpus. So here the Court of Parliament, he faid, 
was a fuperior court to this Court; and though the King’s 
Bench have a power to prevent exceffes of jurifdiftion 
in courts, yet they cannot prevent fuch excefles in Par¬ 
liament ; becaufc that is a fuperior court to them, and a 
prohibition was never moved for to the Parliament,” 8 cc. 
That is an exprefs authority, that where a party is com¬ 
mitted by the Houfc of Commons for a contempt in a 
breach of their privileges, and is brought before this 
Court upon a habeas corpus, this Court will rot enquire 
whether he has been guilty of a breach of privilege or 
not; but the Court will fay, that the dccifion of that 
queftion does not belong to them j the neceflity of de¬ 
ciding it docs not exift; and that having been already 
decided in the very cafe by more competent judges of 
the fubjedl, this Court cannot re-confider their judg¬ 
ment; but prefuming it to be right,and that they have pro¬ 
ceeded in the legal courfe ; this Court cannot undertake 
to fay that that which was done in the execution of a 
judgment pronounced by a competent authority was 
illegal, becaufc they might be of opinion that the 
original judgment was wrong; inafmuch as the matter 
of that judgment belonged to the Houfc, and not to this 
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couit) and they were bound eonclufively by that judg« 
ment upon the very point. The Court recoJlefts the 
manner in which the Houfe of Commons proceeded 
againft Lord Chief Juftice Pembertottf and the other 
judges of this court (0). But without entering into the 

difcuiTiont 

(d) This alludet to proceedings in the Houfe of Commons in 16899 
S W\l. & Morjf, againft the judges of B. upon occafion of a judg* 
foent given by them To long before as in Eafitr term ^^Car.Zm in an 
aAion of trefpafs brought by one Jay againft 7 ofhamt the Serjeant at 
arms of the Houfe, for arrcfting and imprifoning the plaintiff To which 
the defendant pleaded an order of tlie Houfe for arreftingj'ay and bringing 
Wm to the bar, by virtue of which the defendant took and detained him 
for that purpofe 1 and this was pleaded to the jvrifdiAion of the Court, 
inftead of being pleaded in bar to the aftion. On which there was a 
demurrer; and the Court adjudged that the defendant ihould an- 
fwer over on account of the informality of the plea. This in fub- 
ftance is the account given of the proceeding by Lord C. J. PembtrtoKt 
when fummoned witli the otlier judges of the court before the Houfe of 
Commons to anfwer for their conduA on that occafion j as it may be 
colleAed from tbe Journals, and S Sr. TV. 1. But as there is no account 
of the pleadings in tiiat cafe in print, I have fubjoined fo much of them 
as Is material from a copy of the record, with which I have been fur- 
fiil^ed. The record is intitled of HU. 33 & 34. Car. %. in B. R. Rot. 1165. 
The declaration is in the common form by JobnJay againft John Tophamp 
for a trefpafs, affault, and falfe imprifonment, and dttcmng blm in cufiody 
far 10 dayt\ until the plaintiff paid 30/ far bit ttberatian. 

Plea.«i-Et prsediAus Jabamtt Tapbam per R. G. attornatum fuum ve« 
nit, et defendit vim et injuriam, «t dicit quod curia diAi domini regia 
nunc hie cognitionem placiti praediAi habere non debet; quia dicit, quod 
ad parliamcntum ddmini regis inchoatum et tentum apud Ipyim. ice. 
ipfe idem Jabanntt Te/i^em fuit Serviens ad arma legitime conftitutus, et 
attendens milites, cives, et burgenfes parliament! praediAi in parliamento 
illo tunc afibmbl^OS, fcilicct apud Wffm, &c. quodque ipfo prtrdiAo 
JtiMKnt fic Serviente ad arma cxiftente, per milites, elves, et burgenfes 
praedlAos In parliamento praedlAo InDomoCommunium ejufdcm parlia¬ 
ment! fic affemblatos, ordinatuq; et pracceptum fuit ipfo prscdlAo Ja^ 
hatmi Topbam, fecundum legem et confuetudinem parllamenti, quod ipfe 
praedlAus JabannuTapbam praediAum Jahannm Jap adduceret adbarram 
flomfis iUius in cuftodii ipfiua Jabaunu Topbam ; virtute cujus quident 
ordinis el praecepti, durante feflione parllamenti praediAi, ipfe idem Ja. 
baitwti ^Topbam pmdiAum Jabanntm Jay cepit et detinult ad adducendum 
ipAim JtbannmJty ad barram prxdiAi Domfis Communlum praedlAo- 
rum; quas quidem captlo et detentio ex cauf8 praediAS eft eadem infultut, 
paptio, cx imprlfonamentum prcdlAl JahantAt Jay In narratione praedl Aft 
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difcuflion, whether the plea in that cafe was to the ju- 1811. 
rifdi^ioni or in bar ; (for whatever it was called, it muft „ ’ 

liave operated, if at all, as a plea in bar:) that cafe Oiews 

Aiior, 

what 


fuperius fieri fuppofita: idroque materia ilia per miiites, elver, et bur> 
genfes priliamenii m pa>l'aincttto aflTemblatos, et non alibi, examlnart 
et diterminari d'-het. Et hoc paratus eft verificare!. Unde non intendic 
quod curia di£ii domini rcgii nunc hoc placitum prxdidium iiltcriut 
cognofeere vilir au; a.beat, &c 

To this pUa Me -lia rr ft demurred.—Et praediftus ys&auwi dicit, 

quod pro aliq :a po' prredidlum Jrthanntm Topham prseallegatS, curia 
difti domini I'gisnun. luc i oftn.tionem placiti pradiAi babendi precludi 
non debet; qun dicit qund plicitum prsediAum per ipfum y. 7opham 
modo et tormS priedidlibplacitatuni, materiaque in eodem contenta minus 
fufficientia in lege exiftuat ad curiam diQi domini regis nunc hie a cog-* 
niiionem placiti praeli£li lahendo preclu-jcndum : ad quod quidem pla* 
citum modo et formS piiedifiis placit itum necefle non habet, nee per 
legem tcrrsteneturaliquomodorefpondere. Et hoc paratus eft verificare. 
Unde pro defeflu fufficientis refponfi in hac parte, tpfe idem Jobamtt 
Jay pitit judicium, et quod curia difti domini regis nunc hie placitum 
praediftiim ulterius cognofeere vcllet, et quod idem Jabanw I'opham .id 
billam praedidiam ulterius refpondeat, &c. Et pro caufis morationis iu 
lege tuper placito illo, idem Jobanntt Jay^ juxta formam ftatuli, ftc. 
oftendit, et curise hie demonftrat, has caufas rubfequemes, vid‘., eo quod 
placitum prsediftiim fuperius placitatum ad turifji^ionem turia demrti regis 
Httne bic non eji plaiitahiU piji plenam defenjionem faHum s ac quod placitum 
iliud et totaliter infufllciens et mimme refponJet ad totas materias in narra- 
tione prsedida fuperius fpecificatas; et caret fuhrtanti 3 et foriAa, &c. 

The joinder in demurrer is in the common form, infifting upon the 
fufBcienuy of the plea. 

Sed quia Curia diAi domini regis nunc hie de judicio fuo de et fuper 
premiflis reddendo nondum advifatur, Ssc. a future day is given to the 
parties: and there the roll in this caufe ends. 

In the next term, viz. Eafier^ 35 Car. %, Rol. 101. theie is an entry of 
a declaration of Jay again ft Topbantt for 30/. money had and received: 
to which 'Topbam pleavkd the general ifluc } but no further proceediogi 
in this caufe arc ftated. Ic is ohfcrvable that Hopbam's plea to the firft 
declaration takes no notice of tfce charge of continuing the plaintiff in 
cuftody till payment of the 30/. j to which the latter part of the de¬ 
murrer evidently applies. This is alluded to by Loid C. J. Pmhtrten in 
ailigning the reafons of his judgment to the Houfe of Commons. « If 
(fays he) Mr. ‘ttpbam had abufed his authority, and done any outrageous 
thing i if, when he had an order to bring a member to the bar of this 
houfe, he had kept him extravagantly, and not brought him thither, 
but exacted money of him: if the cafe in faft were fo} it is certain he 
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what the opinion of the judges of this Court then was 
upon that fubjcft j though they fturdily rcfufed to re¬ 
cede from the judgment they had pronounced, and chofe 
rather to fuffer imprifonment than to apologife for doing 
that which they thought right. But Lord C. ^.Pember-^ 
ton faid upon that occafion ; “ It is allowed by all people 
living, I think no judge ever denied it, that the order of 
this houfe was fufficlent to take any one into cuftody: 
no judge, I prefume, ever thought otherwife. But if 
this be pleaded to the jurifdi£lion here, the hands of the 
Court are clofed *, fo that whether he had fuch an order 
or not is not to be enquired of by the Court. But if it 
be pleaded in bar fo^ it is a good bar; and he will have as 
much advantage as any ; and all people muft allow it Is a 
good bar. Therefore I would pray you (the houfe), that 
you would confidcr that in this cafe, here is nothing of yoxit 
privileges, nothing of the jurifdiflion of this court, is callei 
in queftion, but only the manner of making ufe of it.*” 
[Lord Elleaborough C. J. It is furprizing upon looking 
at the record in that cafe, how a judge ihould have been 
quedioned, and committed to prifon by the Houfe of 
Commons, for having given a judgment, which no judge 
who ever fat in this place could differ from. The plea 
there began as a plea in bar, and concluded in abate¬ 
ment. TheVe was a fpccial demurrer, too, alleging for 
caufe, that the plea did not anfwer the whole matter of 
the declaration. I do not (ce how any judge, fitting in 
judgment upon a record fo framed, could poflibly have 
given any other judgment than the'Oourt gave in that 


ought to have been punished, and to return damages to the perfon in¬ 
jured.” Sir Tbemas Jtiiet fpoke more precifeiy to this point in the 
palTage afterwards cited'by the Autrn^ Gntral. 
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cafe. But you are not interefted in defending that com¬ 
mitment. The Attorney-General obferved, that probably 
the matter was not fo well underllood at that time. 
Lord Ellenborough C. J. It was after the Revolution, 
which makes fuch a commitment for fuch a caufe a 
little alarming. It muft be recolleffedi that Lord 
C. J. Pemberton ftood under the difadvantage, at that 
period) of having been one of the judges who had fat on 
the trial of Lord Rujfel (a), and therefore did not Hand 
high in popularity after the Revolution, when the judg¬ 
ment and attainder in his cafe had been recently reverfed 
by parliament (^). I would not, however, have It for a 
moment fuppofed, that I call the leaft reflection upon 
Lord C. J. Pemberton for his conduct: in court upon that 
trial. He was a man of eminent learning; and being 
no favourite of cither party at that time, for he was 
Ihortly after that trial removed from his lltuation (e), 

was 


(a) jSt.rr.yos- (i) 1 fT. & M. 

(e) Sir Frauds Pemberton was Cliicf Juftice of the court of C. B. at tlie 
time of Lord RuJfePs trial at the O'd Bailey on the 13th of ^uly 1083, and 
was fucceeded by Sir *rbomat Jones in the September following. A me¬ 
morandum in p. lo. (of the fecond feries of paging) of the Great Quo 
Warranto cafe againft the city of Londony fays chat when the demuner 
was joined, viz. Allh. term, 34 Car. a. (A.D i68i,) Mr. Serj. Frm* 
berton was Chief Jufttce of the AT. B.j but before Hilary term, that it 
came to be argued, he was lemoved and made Chief Julfice of the C. JJ., 
.and Sir Edmund Saunders was made Chief Juftice of the K» B. And it 
appears fromp. 119 (tlie laft feries of paging) of the fame book, that 
judgment was given in Trimtv term 35 Car, a., and that Lord C. J. Saun¬ 
ders died either the day on which judgment was given, or the next day. 

Amongil the rolls in the Crown-office of K. B. 1 found writs tefted 
Edmd, Saunders in Hilarytttm 34 & 35 Car.». Amongft otiiers there is one 
fo tefledonspth January ^^Car. 2., and anotheron xxthFe^. 35 Car. z , 
the comnaencement of the reign being on the 30th of January, The writs 
continue trfled by Saunders into Trinity term, 35 Car. 2 ; one fo tefted 
was of the 8th of June, 35 Car. %. But on the 27th of June, 35 Car. z. 
they are tefted Thomas Jones, who was then the fenior puifiie judge of the 
court, in whofe name writs are tefted on the vacancy of the chief juftice- 
‘flrip) From the number of writs tefted on the Z7th of June, it feems 
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was probably an honed man. Nor can I find fault with 
his dire£lion in matters of law upon that trial. The At* 
Urney^General having alfo defcribcd Lord C. J. Pemberton^ 
with reference to his examination before the houfe of 
commonsi as one of the bedded judges who ever fpoke; 
his Lordfliip obferved, that Lord C. J. Holt was a dill 
bolder judge j for when he was fummoned before a com¬ 
mittee of the Houfe of Lords appointed to hear and report 
his reafons to the houfe for his judgment in the Banbury 
cafe {a), he faid, that if the record were removed before 
the Peers by error, fo that it came judicially before them, 
he would give his reafons very willingly j but he would 
not be quedioned for the reafons of his judgment in that 
manner. This happened within a few years after the 
proceeding againd Lord C. J. Pemberton, which no doubt 
Lord Holt had then in his contemplation. The Attorney- 
General obferved, with reference to the Banbury 
cafe, that the ground on which the judgment by the 
Houfe of Lords againd the claim of peerage (which judg¬ 
ment was replied by the then Attorney-General to the 
plea of peerage and mifnomer pleaded to the indidtment 

(a) I £.</. Kaym. i8. 


as if it was the laft day of T# hity term in that year. The firft writ 
1 found upon the roll ttded George Jefferyes aiC.J. was of the date of 
the xjd OSlober (1)35 Car. 1 .; the next is of the 3d of November: though 
Rapin, z vol. 73 3. Cays that Sit G co. Jifftriei was appointed C. J. of Ks B. in 
Deecmber 1683. * 

The Chronica Judiciatia dates that Sir Frandt Pemberton was ap¬ 
pointed Chief Judicc of the C. S. on the xad of yanuary 168a j which* 
as the civil year then began in Mareb, anfwers to the day before Hi/ay 
term, 34 & 33 Car. t. ; and in Trinity term following* i. e. Tr. ijCar. 2 ., 
which was juft before the trial of Lord Bujir/, it appears by the book of 
fines in C. B,, that Sir Franch Pemberton, as Chief Juftice* took acknow¬ 
ledgments of fines in that term The Chronica fudiciaiia mentions the 
appointment of Sir Tbemat yontt as Lord Chief Juftice of that court on 
thex9thof Stftemier 1683. 

(1) This was before the laft contraAion of Mcb. term by d. 24 < 7 . a. 

f . 48, 
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ToF-murder in that cafe,) was held not to conclude the 
queftion, was becaufe the proper courfe had not been 
purfued to bring the queftion of peerage in judgment 
before the Lords; and therefore it was coram non judicc; 
for the refolutions of the Lords in that cafe were taken 
upon a petition from the defendant to the Houfe itfelf to 
be tried by his peers ; whereas the proper courfe for the 
trial of the right to a peerage is by petition from the 
claimant to the King; who thereupon, if he have an^ 
doubt upon the matter, refers it to the Lords to examine 
into it, and make their report of it to him; and 
upon their report the King determines it. This ftate- 
ment was alTentcd to by Lord Ellenhorough C. J., who ob> 
ferved, that the record was fet out in Tremaine (a;, and 
the point very fully and clearly ftated in Skinner (k) ,• 
and added, that though the Lords appeared to have had 
full jurifdi£lion upon the qucllion, whether or not they 
would grant a certiorari for removing the record ; yet, 
(without meaning to commit himfelf upon the queftion,) 
perhaps it might be conlidered that they had ou^ftepped 
the bounds of their province in adjudicating upon the 
petitioner’s right to the peerage, without a direct re¬ 
ference to them from the crown upon the fubje£t.] 

T/je Atttorney^Generaly in continuation, referred to a 
fubfequent part of Lord C. J. PemhertotH defence before 
the Houfe of Commons. “ In this cafe, if Mr. Tepham 
comes and pleads this by way of bar, no Court will 
deny but it is a good j unification: he lias anfwered 
** to the thing, and juftified what he has done: your 
W authority will be allowed: but the quellion is, Whe- 


iHir. 


DvRniTf- 


Asbot/ 


(a) Trcm. II. 

{i) Skin. 517. 5M, 5.; and vide 8 St. 7 r. 49., which contains the 
fi;cpunt of thp whole propeedins$, including thofc in the Houfe of Lords. 
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** tlier this (hull Hop the Court that they fliall not exa- 
mine it j Car any man living may plead fuch a plea. 
Now the putting him to plead this by way of bar is 
only to fee whether what he hath pleaded is true. 
<* As to all other cafes, w^hen you allow that where they 
“ do any thing in profecution of an a£l of parliament^ 
they fliall give it in evidence under the general ifluc ; 
“ this is by way of bar, and you do in no way ouft the 
“ court of its jurifdiclion.” Being called upon again 
at a fubfequent time to ftate further reafons for his 
judgment, he gave his opinion more at large; in the 
courfe of which he fays then; “ I did conflder with my- 
« felf tliat if this plea fliould be over-ruled, the defend- 
ant was at no prejudice; for the fame matter might 
«* be pleaded by way of bar; and it would have been 
admitted a good bar, if true ; and he could have no 
** manner of prejudice, that I know of, by pleading as 
the Court dire£ls. We did not queftion the legality 
of your orders, nor the power of them ; but the great 
« bufinefs was, whether he had purfued this order of the 
“ Houfe of Commons; and that was the thing properly 
« examinable.” Again, he fays, « No man would have 
« faid that the Houfe fliould not have piade fuch an 
order; or that he fliould not have executed it in the 
way you intended it.” So that the jurifdi£lion of the 
TIoufc to commit in that cafe was completely recognized 
by Lord C. J. Petnberton, Sir Thomas Jones fays, “ 1 
“ think Mr. Topham was advifed and told, that he ought 
“ to ple.xd this matter in bar; wliercin there would be 
«« full confuleration and perfeft regard given to the 
« commands and authority of this Houfe, and all ima- 
<* ginablc reverence. If he had but produced a copy at 
«« moll of your journal, that liad been fulHcicnt; and 

** nq 
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no judge would have been fo filly, or imprudent at 
« lead, to have faid that had not been a good and fuifi* 
«« cient authority. But Mr. Topham thinks it not fit at 
« all to aiifwer in this plea to the taking the 30/. j to 
“ which, if it were extortion upon the fubjeft, I am 
** fure that whofoever has a care of the rights of the 
“ fubje£t, as you have, would not have fuffered the 
** fubje£l: to have gone without remedy and fatisfaftion.” 

[Lord Ellenborough C. J. Lord C. J. Pemberton had no 
occaflon to make any cxcufe for his condu£l:; the plea 
was bad in the whole of it. Part of the caufo of acTlion 


1811. 
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alleged in the declaration was for detaining the plaintiff 
till he had paid a fum of money for his deliverance: 
the defendant pleaded the warrant of the Speaker to the 
ferjeant at arms, to bring the plaintiff to the bar of the 
houfe, but faid nothing about detaining him till the pay¬ 
ment of the money. It had a double vice : it was bad 
in that refpe£t, and alfo as being pleaded both as a plea 
in bar and in abatement to the jurifdi£lion: there could 
not be a more clearly dcfe£fivc plea j and the Court 
could not have decided otherwife than they did, unlefs 
they had been grofsly ignorant or inattentive to their 
duty. But the judges were at the fame time p«rfe£l:Iy 
agreed upon that which is the queftion here, viz. the right 
of the houfe to commit for contempt.'\ 

The Attorney-General — Then there is the opinion of 
thofc two learned judges, that this would be a good 
juftification, if pleaded in bar. The next material au¬ 
thority is The King v. Murray {a\ in 175l» where upon Murraytc^e. 
a habeas corpus iffued, it was returned, ** that the pri- 
« foner was, by an order of the Houfe of Commons, 
committed to Newgate for a high contempt of that 
Houfe and it was moved to bail him upon the habeas 


(«) I Wiip. *99. 


corpus 
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l8ll» corpus iGtf (3 Car, 2, e.2.) which It was faid was of 
authority than an order of the Houfe of Commons* 
' H^"P Wright J. fays; “ It appears, upon the return of this 
“ habeas corpus, that Mr. Murray is committed to 
Newgate by the Houfe of Commons “ for a high and 
** dangerous contempt of the privileges of that houfe 
« and it is now indftcd upon at the bar, that this is 
a bailable cafe within the meaning of the habeas 
corpus a£l:. To this I aiifwer, that it has been de- 
termincd by all the judges to the contrary; that it 
** could never be the intent of that ftatute to give a 
judge at his chambers, or this Court, power to judge 
of the privileges of the Houfe of Commons. The 
Houfe of Commons is undoubtedly a high court; and 
« it is agreed on all hands, that they have power to 
judge of their own privilcr es : it need not appear to us 
what the contempt nvafy for if it did appear^ we could 
not judge thereof Lord Shaftefjury was committed for 
•* a contempt of the Houfe ; and being brought here by 
a habeas corpus, the Court remanded him. And no 
cafe has been cited where ever this Court interpofed. 
“ Che Houfe of Commons is fuperior to this Court in 
« this particular,” &c. Dennifon J. fays, « In this cafe 
“ we granted the habeas corpus, not knowing what the 
« commitment was for: but now it appears to be for a 
“ contempt of the privileges of the Houfe of Commons.- 
What thefe privileges (of either houfe) are, we do 
not know; nor need they tell us what the contempt 
was; becaufe we cannot judge of it; for I mull call 
** tliis Court inferior to the Houfe of Commons, with re- 
«* fpe£l to judging of their privileges and contempts 
w againft them,” &c. Then Mr. Juftice Fafer^ who 
will not be fufpe6lcd of truckling to the authority of the 

Houfe,. 
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Houfe, or of deferting the rights of the fubjed, for tire i8xi« 

purpofe of recommending himfelf to perfons in power, ' 

* * , Rubdbtv 

fays i ** The law of parliament is part of the law of the 
« land 5 and there would be an end of all law if the ^f**"** 

« Houfe of Commons could not commit for a contempt. 

« All courts of record, even the loweft, may commit 
« for a contempt. And Lord Holt, though he differed 
« with the other judges, yet agreed that the Houfe 
“ might commit for a contempt in the face of the Houfe.” 

£Lord Ellenhorough C. J. There Mr. Juflice Fojler flates 
hiord Hol^t opinion much more narrowly than it is laid 
down in the report of Lord Raymond, He did not con¬ 
fine it to contempts in the face of the Houfe. And Lord 
Holt is the ftronger witnefs in favour of their general 
power to commit for breach of privilege, becaufe he was 
arguing againft the power exercifed by the Houfe on that 
occaGon. He there fays i “ He made no queftion of the 
“ power of the Houfe of Commons to commit: they 
« might commit any man for offering any affront to a 
" member, or for a breach of privilege ; nay, they might 
« commit for a crime, becaufe they might impeach.” 

He muft be underftood, however, with fome limitation, 
when fpcaking of their power to commit for a crime, be¬ 
caufe they may impeach: it muff be underffood of a 
commitment for the purpofe of impeachment.^ 

The cafe of The King v. Crojby (a), which follows ctiff- 
next, was as much litigated as any cafe ever was. No 
attempt was left untried in order to beat down the au¬ 
thority of the Houfe of Commons in that commitment; 
but no court (h), or judge (d) in either of the courts, 

(«) 3 ff'ilf. i88. z S/ec. Rtp, 754. ii St. St 7 r, 33 

(A) The application to the Court of Exchequer was made by Mr. 

Alderman Oliver, who flood in the fame fituation, a BIm. Sep. 758. 

(r) An application was made to |.d. Men^eld C. J. of B. R. in the 
-vacation. 
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was to be found, who exprelTed the llighteft fliadow of 
doubt upon the legality of the commitment; and no at¬ 
tempt was made to carry the cafe further. If it had entered 
into the mind of any man to conceive that the party, 
though not entitled to his difeharge under a habeas 
corpus, might dill have brought his action againfl the 
ofHcer who arrefted or the gaoler who detained him, 
there can be no doubt but that experiment alfo would 
have been made. Upon that occafion the fame doctrine 
was laid down by the Court of Common Pleas, as had 
been before maintained by Mr. Juftice John Powell^ in 
the cafe of The Qiieen v. Paty (r). Speaking of that cafe. 
Lord C. J. De Grey fays, In the cafe of the Aylejhtiry 
«* men, the counfel admitted, Lord C. J. Holt owned, 
“ and the Houfe of Lords acknowledged, that the Houfe 
“ of Commons had power to commit for contempt and 
“ breach of privilege. Indeed, it feems they mull have 
power to commit for any crime, becaufc they have 
power to impeach for any crime. When the Houfe of 
« Commons adjudge any thing to be a contempt or a 
breach of privilege, their adjudication is a couvidlion, 
and their commitment in confequence is in execution.; 
and no Court can difeharge or bail a perfon that is 
“ in execution by the judgment of another Court. The 
Houfe of Commons, therefore, having authority to 
commit, and that commitment being in execution, the 
“ queftion is, what can this Court do. It can do no- 

thing when a perfon is in execution by the judgment 

% 

« of a court having a competent jurifdi£^ion; in fuch 
“ cafe this court is not a court of appeal.” After much 
more to the fame purpofe, I^ord C. J. De Grey pro¬ 
ceeds; There is a great difference between matters 

«of 


(a) 3 W/. 199. 



IN THE Fim-¥msT YE4».0fE GEORGE III. 

of privilege poming inci 4 enta,U]r before the Court, and 
‘*f being the point itfelf before the Court .: in the firit 
«( (iafe the Court will take notice of them, becaufe it is 
«. necefTary .in order to prevent a failure of jultice. As in 
*t Lord Battiniry* cafe, where the Court of K. B. deter- 
** mined againft the determination of the Houfe of Lords: 
« but'm that cafe they confidered the legality and ya<!> 
« lidity of the letters patent, without regarding the other 
** right of a feat in the Houfe of Lords, with which the 
« Court did not concern themfelves.” [Lord ElUnho^ 
rough C. J. In that refpe£t Lord C. J. De Grey was in<* 
correft: that is not a true (latement of the decilion in that 
cafe. The Court of K. B. held, amonglt other things, that 
-theLords had no authority, upon a mere petition for a cer¬ 
tiorari, to make a binding decifion upon a right of peer¬ 
age (a).] Lord C. J. De Grey afterwards adds, that that 
cafe differs much from thofe which the Court would de¬ 
termine, ■** becaufe it does not come incidentally before 
us, but is brought before us direffly, and is the w'hole 
point in queftion ; and ..to determine it, wc mull fu- 
** perfede the judgment and determination of the Houfe 
of Commons, and a commitment in execution of that 
** judgment.** He .then proceeds to anfwer the argu¬ 
ment that had been raifed, of the poffible abufc of fuch a 
power by the Houfe of Commons; which he fiiews 
would hold alfo againfl every other jurifdidlion: and 
-concludes with referring to the decifions in the cafes of 
Lord ^haftejbury and Mr. Murray ; in the latter of which 
■he fays, that all the judges agreed that he mud be re- 
« manded, becaufe he was committed by a Court having 
« competent juriidi&^n. Courts of jullice have no 

(«) Vide the 4th re^fon in .Sev tt Rtgina v. Knmiytt Salk. 511. ** Here 
** was no judgment t a Court can give no judgment in a tiling not depend. 
** ing, or that does not come in a judicial wa;| before that Court,'* Sec. 

VoL. XIV, 1 “ cognizance 
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** cognizance of the a^s of the houfes of parliament, 
« becaufc thcy^ belong ad aliud examen.” AH the Conrt 
agreed chat the Lord Mayor ihould be remanded. A ha¬ 
beas corpus was alfo mov 4 d for by Alderman Oliver (o), 
in the court of Exchequer, and the Barons were unani- 
moufly of opinion with the Court of Common Pleas. 
No writ of habeas corpus was fued out returnable in this 
court. But it was Hill open to them to have brought 
a£lions of trcfpafs, if fo advifed ; for the order of remand 
upon the fcveral writs of habeas corpus could not have been 
pleaded in bar to fuch a£lions; and the not bringing any 
a£lions fhcws the opinions of thofe who advifed the 
parties, that no fuch a£tions. could have been main¬ 
tained j for if the judges had fo thought, they would 
have delivered the parties out of cuftody inilead of re¬ 
manding them to imprifonment. It is fufficicnt to ad¬ 
vert to The King v. Flower (^), not as containing any new 
do£irine, but merely as being the more recent cafe, and 
bccaufe it was brought before this Court; and for the pur- 
pofe of obferving, that no a£fion of trefpafs was brought 
againil tlie olTiccrs who had the cuftody of that perfon. 

Here, then, is a concurrent ftream of authorities, in¬ 
cluding all the text writers of the law and of the hiftory 
of the times, and all the adjudged cafes, all concurring 
in fupportof the right of the Houfe of Commons to com¬ 
mit for contempts in breach of their privileges, and that 
they arc the judges^ of what thofe .privileges are, and 
whether thofe who are accufed before them have been 
guilty of a breach of them; and that when they have 
decided that a party has committed a breach of privilege, 
and have dire£led that he fhould be imprifoned for fuch 
breach, and have ordered their oiHcer to iflue warrants 
for'his apprehenfion and detention, which warrants have 


(«} % Slgt* Rtft 75t. {h) 8 Rif, 314. 
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been executed; their judgment is final, and cannot be qucf- 
tioned in any other court whatever. That is the prefcnc 
cafe. The Houfe of Commons have determined that Sir 
JF. Burdett has been guilty of a contempt and a breach of 
their privileges ; they have for that contempt adjudged 
him to imprifonment in the Tower; they have in execu¬ 
tion of that judgment ordered their officer, the Speaker, to 
iffue his warrant for the purpofe of executing that judg¬ 
ment j the Speaker has ifTued his warrant in obedience 
to their order; the officer to whom it was dire£led has 
executed it % and for that caufe the prefent adlion of 
trcfpafs is brought againft the officer of the Houfe. The 
caufe, then, has been direftly decided by the Houfe of 
Commons, inafmuch as this authority afeends in a dirc^ 
and unbroken line from the a£b complained of to the 
power which dire£Icd it: the complaint is of the arrefl 
and imprifonment; thofe a€is were done in the execu¬ 
tion of the warrant; the warrant was iffiied by the 
Speaker of the Houfe of Commons; the Speaker was or¬ 
dered to iflTue it by the Houfe of Commons; and the 
Houfe, having jurifdi£Iion over their own privileges, and 
over thofe who break them, had previoufly refolved that 
Sir F, Burdett had been guilty of a breach of the privileges 
of the Houfe, had fentenced him to imprifonment, and di- 
rc£bed this warrant to iflue in execution of that judgment. 

With refpe£t to the critical objeflions taken to the 
form of the refolutions of the Houfe, and of the warrant 
referring to them; it b not neceflkry to trouble the 
Court. The Houfe of Commons is not bound by, nor 
tied down to technical forms: it is enough that tlie Court 
fee in fubftance what the plain meaning of the refolution 
is, of which there can be no doubt.' There appears to 
have been a grofs libel upon the Houfe of Commons 
publiHied in a periodical paper; which libel is admitted 
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by Sir jP. Bmdett to have been printed by his authority | 
and the Houfe upon that refolved that he was guilty of a 
breach of tlieir privileges; and the Speaker, in obedi¬ 
ence to their order, iiTued his warrant, under which 
the plaiiitiflFwas arrefted and'committed to the Tower. 

There remains only the queftion upon the breaking of 
the houfe; the outer door being (hut. It was ftated, that 
this not being a proceeding at the fuit of the crown, the 
defendant cannot juftify the breaking open of the plaintiff’s 
houfe, although he was within at the time, and had had 
due notice of the caufe of the officer’s coming, and had re- 
fufed, upon requeft, to admit the officer for the purpofe 
of executing the warrant. And it is faid, that there is no 
cafe in which the officers of juftice are authorized to 
break open the outer door, except where the King is u 
party. But that is not a corre£f ftatement of the law. 
The King being a party is only put by way of illuftration: 
the queftion is whether the procefs be ifl'ued at the in- 
ftance of a private perfon, in affertion of a private right, 
or at the inftance of a public authority in the affertion 
of a public right, where the public weal is interefted in 
the execution of it. The diftinftion is between public 
and private rights, and public and private wrongs. 
Where an individual right only is concerned, the law, 
weighing the inconvenience of delay on the one fide, and 

the confequence, on the other fide, of prote£fcing a man 

# 

within bis own houfe againft a forcible entry, and 
of preferring the public peace, has judged upon the 
whole that it is better that he to whom money is due 
fhould be put off for a time from enforcing payment of 
it, or in afeertaining any other private right, than that 
the public peace fhould be endangered by entering vio¬ 
lently into a man’s houfe in which he is refiding. But 
where the procefs to be executed is matter of general 


concern. 



IN THE Fipty'-first Year OF .GJ&QHGE in. . 117 

r 

concern, in which the public at large have.ai) intereft^ l8ii. 
there the public Intereft is to be preferred to tKe privi- ' " 
lege of the individpar in the fecurity of his houfe. That 
. fuch is the principle of the cafes will appear upon exa¬ 
mination of them. One of the cafes referred to was 13 Ed. f. 
from the year-book, i 3 Edw. 4. fo. 9.: look then at 
the rcafoning of that cafe. Brian fays, it was held 
that for felony, or fufpicion of felony, a man may break 
the houfe to take felons : the reafon alligned for which 
is becaufe it is for the common weal to take them; 
that is, in other wofds, becaufc the public have an inte- 
reft in it- And alfo. Choke fays, that the King having ai) 
intcreft in it, the writ is with a non omittas propter ali- 
quam libertatem, &c. 5 fo that the liberty of his houfe 
lhall not avail him : but otherwife it is for debt or tref- 
pafs, where neither the ftierifF nor any other can break 
the houfe to take him ; for this is only the particular in- 
lerfl of the party. So that the reafon aftlgned, and the 
diftin£lion taken is that where the intereft of the public 
is concenied, there the door may be broken to make the 
arreft ; but where the intereft of the private individual 
only is concerned, it cannot be broken. The fame dodlriue 
is laid down in Maleverer v. Spwhefa)^ where, after put- Malevertry. 
ting feveral cafes in which a man may juftify the com- 
million of a trefpafs, where it founds for the public goody 
the Court fay; “ So alfo is it if the Iheriff purfue a felon 
to a houfe, and, in order to take him, break open the 
“ doors of the houfe; that is juftifiable, hefa\ife it is for 
.« the public good that fuch felons ihould be tal^en. But itis 
otherwife in particular cafes; as if the IherilF break opeji 
thehoufe'to arreft one within the houfe, by virtue of 
a capias in debt or trefpafs, he lhall b^ punilhed; for 
f? this was a particular cafe, and is not for the public 

(a) Dy. II ^ 
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i8it, <* good.** So far is this principle carried, that even for 

BudDiiT ^ outer door may be broken ; bc- 

ai'oirift caufe the public are interefted in the collection of the 
King’s revenue ; and that which is due to him, or with¬ 
held ffom him, though but for a time, is a wrong to the 
public, inafmuch as it is withdrawing from him the means 
of public fupply for the fupport and protection of the 
Hate. Mr. Juftice Fojieria) exprelTes himfclf to the 
fame effeCt, when, treating of the fubjeCt of homicide, 
he confines • the privilege of not having tlie doors of a 
manfion houfe forced to arrefts upon procefs in civil 
fuits : but the principles of political juftice, he fays, that 
is, the juftice due to the community, ne maleficia rema- 
neant impunita, all confpire to fuperfede every pretence 
of private inconvenience. This is the doCtrine which is 
to be collected from all the cafes ; looking beyond the 
Semaine's cafe. mere words ufed for illuftration. Semain/s cafe(^), 
however, is cited as an authority again ft the right to- 
break the outer door, except where the King is party to 
the fuit. But no fuch doCtrine is there laid down ; 
though it is faid that the privilege of the Houfe does not 
hold againft the King’s officer where he is a party : and 
that refts upon the earlier authorities, to which, there¬ 
fore, recourfe muft be had in order to fee the foundation 
of the doCtrine. The fame cafe is alfo reported in Crv, 

' Eliz. 908. by the name of Seaman v. Grejham : and there 
it appears that the Court were at firft divided; but at 
the conclufion there is this note: ** Afterwards in jif*- 
** chaelmas term, 2 Jac. this caufe was argued again; 

and Williams agreed with the opinion of Telverton and 
'« Fenner in omnibus; and that the fheriff might not break 
« any man’s houfe to take execution, unlefs in the Queen’s 
erfe, or for a contempt^ &c.** Tliis is a decifive autho* 

(|>) Tifi. Gr, L, 310, I. [h) 91. b. 9a, 

litjF, 
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tky, and is explanatory of every thing that has been faiJ. i» 

One other authority may be added to thefe, which is bTrbett 
Brigg/si‘CiL{e{a), thus (hortly reported by Lord RoUe: /^boI 
“ In Mr. Briggses cafe upon an attachment againft him, Bri^s* tt/* 
Coke faid, that an attachment is a non omittas in itfelf, 
and for this the fherifF may break the party’s houfe to 
take him ; for the writ is for his perfon.” It has been 
fuggefted that this may have been the cafe of an attach¬ 
ment for a breach of the peace, upon articles of the peace 
exhibited againll the party; but the Attorney-General faid 
he had caufed inquiry to be made into the progrefs of it, 
and the office to be fearched for what had preceded the 
attachment in that caufe *, and it appeared that the at¬ 
tachment iffiied, not upon articles of the peace, but for 
a contempt; (though it does not appear what the con¬ 
tempt was;) which coincides with what is ftated in 
Croke*s report of Semaini& cafe. Lord Ro/I/s 'report of 
Briggs* cafe dates what palTed in Hilary term 13 Jac. i.; 
and by a rule of Court made in the Michaelmas term 
preceding, it appears that this was an attachment for 
a contempt; for the rule dire£Is, that unlefs the (henffi 
of Shrop/bire returns the attachment of contempt againft 
Richard Briggs^ he (hall be amerced 100/.; and in the 
Hilary term, to which the report refers, the Court made 
another rule,that unlefs the (herifFreturned the attachment 
of contempt againft Briggs, he (hould be amerced 10/. (^) 

(4) Rail. Ref, 336. 

(A) The rules referred to by the Attorney-General run thus: *• &- 
turd^y next after the morrow of All Souft, liyae.i. Salop, Si. 

Chiefs the flieriff thali return the writ of our lord the king eAattmbmtnt 
ef tenttmft againft Ricbard Briggt on Monday next after the morrow of 
Atl-S»uh, let him be amerced at too/.** 

« Tiutjday next after the ofiave of*. Hilary i-ijac. a. Salop, Sa. 

Cnlefa the flieriff of the faid county fliall return his writ of attachment 
af contempt againft Briggtcm Monday next after fifteen days of St. Hilary, 

Art him l>e amcrced^jo/." 

I 4 ‘TOs 
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Cenclufcnt 


This, is an exprefs authority in point that;, upoi^ 
attachment for contempt, the (heriff may. break 
^ door of the houfe, if neceflary, to execute thip. 
procefs. 

The public, are mainly concerned in fupporting that 
procefs which is iflued for the public good; and this. 
Court will not fo degrade ami vilify, the Hiouib of Con;- 
mons as to fay that that which is a contempt of theil: 
privileges is not to be viGted in the fame way.as coiu- 
tempts againft the ordinary courts of jufticc. The pub* 
lie are as deeply interefted in vinditaHng the priyileget 
ot the Houfe of Commons from contempts committed 
’againit them as againft .any epurt'whatever.! In cafes 
of contempt) more than in moft others, the permitting any 
'Teliftance to procefs would, in fuch a crowded’metropoN 
lis as this, daily add.thoufands to thofe who ivsere difpofed, 
to reGfti^and would be fubyerfive of the obvious pdli'cy of 
the law,; 

Having then fhewn that the, right i^f the Houfe fo to 
deal with the ofience and. the o^ender .is indifputabl^ 
.and that; their judgment upon the matter cannot be quef- 
tioned by this Conrt} and that if it copld be queftioned) 
it would be found legal in all its part^; and that the 
.manner in which the procefs has been idiicd is ftridljj, 
» nothing more remains to be anfwered. 


Holroydi in reply^ faid that, though ^he,,bea;ring pf 
-tniich of his former argument upon tlie prefent cafe hac\ 
!))eeh . queftioned % yet he trufted that he had eftab. 
iiihed feveral very important points. It is important to 
have eftahliflied) Grft, the authority of the cafes'before 
ipited, afler^g and recognizing the jtirifdiaioil trf this 

Court 
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^burt to take cognizance of the privileges of parliament, 
\ttld^to decide upon them when any queftion concerning 
them arifes incidentally before it, which is necedary for 
the cafe in judgment. And it was the more neceffary to 
. 'do thb, on account of the di^a thrown out upon the 
habeas corpus cafes by different judges, that they could 
^ROt.take Cognizance of thofe privileges. Secondly, that 
.the Houfe of Commons cannot, by their {ingle refolution, 
without the reft of the parliament, either make or declare 
the law: that they cannot of themfelves make a privi- 
.Icge; for that would in effed be making a law : and that 
has been declared both by the Courts of law and by 
.the conduft of the Parliament itfelf j becaufe in feveral 
^p£.-tl^; cafes the Commons had claimed privileges, which 
•werequeftioned in the Courts of law, and difallowed by 
the Parliament. Thirdly, that the cafes upon the habeas 
corpus, fuppofing them well founded to the extent they 
have gone, have been materially diftinguilhed from the 
prefent cafe, by Ihcwing that the queftion of privilege 
came in thofe inftances before the Court dire£lly, and 
not incidentally, as here. The Courts in thofe cafes 
treat it a matter of no confequence what the return 
was, fo that it Ihewed a commitment by either. Houfe of 
.Parliament for a contempt j becaufe whatever the parti- 
. cular contempt was dated to be, they fay they could 
^ not take cognizance of it. In Lord Shaftejburf% cafe (a), 
Jones J. fays, that « fuch a return made ^y 
, ff, aaoj^inary court would have been ill and uncertain} 
;f‘ bu^.tbe cafe is different wi\en it comes from tbe High 
f* Coitt^” .There die comrajtmpnt was by the Houfe of 
. ^ords for a contempt,. And he proceeds to diftinguilh 
.|hat from « the cafes where the Courts of W'ejmmjler 
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181 r. ** have taken cogniaance of privilege} for in thofe it waa 

“ » “ only an incident to a cafe before them, which was of 

Bvkdktt 

agatfiji ' <* their cognizance; but the dirc£l point of the matter 

Abbot* 

" now is the judgment of the Lords.” In that cafe he pro¬ 
ceeds to Cbnflder that the Court had no jurifdi^Iion to. 
annul the a£t of the Lords. In like manner as in tlie 
cafe of a commitment for a contempt by this Court, the 
Court of Common Pleas could not difcharge the party, be- 
caufe they have no direct authority or jurifdi£Iion, either 
by writ of error or otherwife, over any thing done by this 
Court. And this would hold, whether the warrant of 
' commitment was legal or not. In the fame cafe Wilde J. 
faid; The return, no doubt, is illegal, but the queftion 
** is upon a point of jurifdiAion, whether it can be exa^ 
** mined here.” And Rainsford C. J. faid; “ This 
<* Court hath no jurifdi£tion of the caufe, and therefore 
** the form of the return is not conlidcrable.” If one 
Court took upon itfelf to difcharge a prifoner commit¬ 
ted by another Court of co-ordinate or fuperior autho¬ 
rity for a contempt, whatever the particular contempt 
was Rated to be, or whether it was Rated particularly at 
all, provided it was Rated generally to be for a con¬ 
tempt, it would neceifarily lead to a condi£l; of jurif- 
di£^ion between the two courts: but no fuch conili£i: 
arifes in the cafe of an aflion brought by the party 

$ 

grieved againR the pfBcer who arreRs or imprifons, in 
order to try the legality^ of fuch commitment) and to re¬ 
cover damages if it were illegaj. The cafes upon the 
habeas corpus at common law are only to be fupported 
upon this diRin^ion, in oppofition to the former cafes 
cited, (hewing that Courts of law have cognizance of the 
privileges of Parliament, and of the legality of a^s done 

by 
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by either Houfe of Parliament, when queflioned inci¬ 
dentally in actions before them. [Bayley J. You have 
not anfwered the queftion, whether an a^ion could lie 
in the Court of Common Fleas againft an officer of this 
Court executing its warrant of commitment for a con¬ 
tempt, to queftion the legality of fuch a commitment: 
and I may alfo afle, whether an a£Iion would lie againft 
the judges, or either of them, who iignedthe warrant?] 
Certainly no aftion would He againft judges : they are 
accountable in another way: no Common proceedings 
in the ordinary way can go againft them. But with fub- 
miffion to the Court, if they iiTued a warrant of commit¬ 
ment in a matter of which they had no jurlTdi^ion at 
all, and which appeared fo upon the face of the warrant; 
though the Court of Common Pleas, having no do¬ 
minion over the afts of this Court, could not difeharge 
the party upon habeas corpus ; yet ah a£tion would lie 
there againft the officer who arrefted or imprifoned the 

f •• 

party upon fuch warrant: for whenever an a^I is done 
which is illegal to the damage of another, an adion 
lies} and whatever was the decifion of the Common Fleas 
upon that action, it might be re£lified, if it were wrong, 
by writ of error to this Court, and from thence to the 
Houfe of Lords: fo that no mifehief could be done, either 
by letting the party go unrecompenfed, if he were 
wronged ; or by invading the jurifdi£Iion of this Court, 
if it appeared that their officer' was properly warranted. 
J^Lord Ellenborough C. J. Is there any cafe in which, 
when the difeharge of a perfon committed for contempt 
has been refufed on habeas corpus, that any Court has 
held out, by way of confolation to him, that, though 
they could not difeharge him for fear of breeding a con- 
between different jurifdi^Iions, yet that he had an- 
5 other 
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pther remedy by an a£lion for damages ?3 The want oi 
any fuch intimation, or of any inftance of fuch action 
* brought, though it may fumiih an argument againft. the 
Amot. of a£f ion, will not conclude the queftion: for if it can 

be ihewn to be contrary to the general principles of the law 
and conftitution, that the fubje£t Ihould be wrongfully 
arrefted or imprifoned in any cafe, without a remedy 
by a£tion, the Court will Hill hold that fuch an action is 
maintainable. The very cafe of Lord Bhaftejbury illuf- 
trates the value of the diftin£tion ; for the Lords them- 

I 

felves in 1680 (a), four years after their commitment, 
refolved, that all the proceedings againft hint were con¬ 
trary to law, and ftiould not be drawn into precedent. 
£Lord Ellenborough C. J. That was a declaration, that 
their own proceedings in committing him were contrary 
io law; which would be an authority to themfelves: 
but their refolution could not be admitted as any autho¬ 
rity, if it extended to the proceedings in the Courts of 
Suppofe yefterday there had been a vote of the 
Houfe of Commons, determining, that the proceeding 
tinder this Warrant was illegal; could we, fitting here in 
judgment upon a demurrer, confider what had fo taken 
j^lace upon that fubje£t ? It might put an end to the confe- 
quences of that commitment fo far as depended upon the 
Houfe itfelf; but how could it afteff the law of tlie quef- 
tion in difeuffion before us?] The right of a£fion,notwith- 
(landing a refufal to»difcharge^ the party committed on 
habeas ^corpus, is more ftrongly evinced in the refult of 
Sr T. DamtN Sir T%omas DameV% cafe (^), which was a commitment 
by the privy council, and by the fpecial command of his 


/* W JmtnaUt vol 13. p. 613. See elfo the refolutiensof the 
JLords againft the proceedinga of the Commons in the Ayltfiurj cafe. 

' t^) 7 **3—*37* 
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Majefty: the Court, upon application, rel^ufed to di£a •. 

charge him from that commitment; confideiring them- 
felves concluded by the warrant from examining intp the 
legality of the caufe: but that cafe induced! he Petition 
of Right, in which it was declared diat ‘ fdch a warrant 
was illegal, in not ftating the caufe of commitment. Yet 
there had been a multitude of precedents prior to that 
time, in which the judges conlidered that they had no 
authority to difcharge the party, though' the caufe* of 
commitment was not Hated. [Bayley J. alked, whether 
any actions had been brought upon thofe commitments, 
which were five in number; and was anfwered, that 
none fuch appeared. Lord Ellenborough C. J; obferved, 
that the commitments there profefied to have been 
made by the fpecial command of the King.] The 
defendants were imprifoned for refufing to lend money 
to the King on commiilions for loans: five brought 
writs of habeas corpus cum caula: the Warden of 
the Fleet returned a warrant to him 
the privy council^ requiring him to continue Darnel in his 
cuHody, and to let the Warden know that« he was and 
** is committed by the fpecial command of his Majefty,” 

&c.; which return was obje^ed to, becaufe the war* 
rant did not fpecify the caufe of commitment. The 
Court determined that the warrant was good, on the 
ground that they had no jurifdidlion over commitments 
by the King, or the Lords of the Council. And feveral 
cafes were ftated from Moorof 139. in the time of £ 0 * 

^tabethy to (hew, that they can only be deliVexed by the 
power that committed them; this Court not having % 
dire^ authority over the of the King in CounciL 
Aqd then they cite the refolution oi^ All the judges of 
England in Anderfon*^ time» that a*peifen fo committed 

can^ot 
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1811. cannot be delivered by a habeas corpus out of this Court j 

■' for the Court knows not the caufe of the commitment. 

BvROITT Tr • . • 

aga njt If then an action would not lie ag&inft the perfons lUuing 
or executing the procefsi the confcquence would be this j 
that, though the law declares that the King’s prerogative 
is limited, and that thofe who do an illegal af%, or ex> 
ecute for him any thing beyond his prerogative, are pu- 
nilhable for fo doing; the party fo unjuftly and illegally 
retrained of his- liberty would be without means of 
liberation fof the future or remedy for the paft j and 
there would be an unlimited power in the King and Privy 
Council, who would dius be enabled to make law in die 
particular inftance. Whereas no mifehief could arife in 
fuffering an a£lion to be brought; becaufe if the party 
under fuch a warrant had been wrongfully imprifoned j 
this Court, having cognizance of wrongful imprifon- 
ment, the caufe of imprifonment alleged would only in* 
cidentally come in judgment before them; and diis 
Court would not in that cafe alTert any fuperiority over 
the Privy Council, whofe a£ts they were thus neceflarily 
obliged to review; and the ultimate adjudication of the 
queftion would go to the King in Parliament by writ of 
erro,r from this Court. [Lord ElUnhorough C. J. Was 
the commitment in Sir T. Darned% cafe confidered as'a 
commitment by the Privy Council, or by the King 
It was confidered as a commitment by the Privy Council; 
but in the difeuflioh, the Court ftate that they have no 
jurifdidion over commitments by the King or by^he 
Privy Council. [Lord EUenhonugh C. J. To be fure it 
could not be contended that the King himfelf could exe¬ 
cute fuch powers: they mufb be executed by him through 
the medium of othersj who are anfwerable if they be not 
legal s otherwife, all‘conftitutional checks would be de* 

ftroycd.3 
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ftroyed.3 They fometimes ufed to be ftated as commit- 1811. 
ments by the Council, and fometinies by the King him- uTTnerT 
felf, per Regem in Concilio ; fo that fuch commitments , f 
might be contidered as the affs of fuch of the Council as 
concurred in tlicm. But even confidered as fuch, the 
a£ts of the Council in that cafe would not be controlable 
by law, if no action lay where they committed a perfon 
when they^ had no jurifdi^tion to do fo: although the 
Courts of law might have no jurifdiffion to difeharge the 
party out of cuftody from their commitments. Whatever 
body, has the power of committing perfons at its plcafure, 
as for a contempt, the right and lawful excrcife of which 
power can neither be queilioned directly upon a habeas 
corpus, nor incidentally in an a£fion at law for the falfe 
imprifonment^ that body, whether it be the King’s coun¬ 
cil, 6r either Houfe of Parliament, has in effeA an unli¬ 
mited power, and is enabled to make law in the particular 
inftance. In all governments there mud indeed be an 
unlimited power fomewherc; but the great value of our 
conftitution is that it is compofed of mutual checks, and 
that no one branch of it alone can make law in any cafe. 

It may be admitted, that no a£lion will lie againd D^iemai as t» 
any member of parliament for what he does or fays, as Tm'fpafiwmnt 
fuch, in parliament: nor will any adfion lie upon a mere 
refolution of the-Houfe of Commons, whether it be lawful 
or not lawful, t^ayley J. What is but a menu 

ber ?] He is not quedioned for what he did as a mem¬ 
ber in parliament; but for what he afterwards did wtf of 
parliament. [Bay/i>y J. The warrant is t/Tued by the 
authority of the houfe of commons, and as tljeir aft ; 
but they order the Speaker, as their principal member, to 
fign it. Lord Etlenhorough C. J. You muft make them all 
trclpaiTers, or none. If the one who (igns the warrant be 

liable^ 
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liable, all wlu> commanded the a£l to be done muft b#» 
equally liable. Tbofe who are dire£lly inftrumental in do-* i 
ing the illegal a£t out of parliament may be trefpaffersi ?iK< 
though theHoufe itfelf would not be anfwerable for fram* 
ing the refolution, however illegal, witliin their own'doors. 
Suppofe a cafe, however improbable, to happen, that the 
Houfe were to dire£f the Speaker to ifTue his warrant to. 
put a man to death : none of thofe who formed the refo-^ 
lution in parliament would be refponfiblc; but for the 
execution of fuch an order, for the a£i done out of par¬ 
liament, the perfon who ilTued the warrant, and thofe who 
executed it, would be refpoqfible for murder. [Lord £//(?«- 
horough C. J. The queftion in all cafes would be, whe¬ 
ther the Houfe of Commons were a Court of competent, 
jurifdi£lion for the purpofe of ilTuing a warrant to do 
the You are putting an extravagant cafe. It is not 
pretended that the exercife of a general criminal jurifdic- 
tion is any part of their privileges. When that cafe oc¬ 
curs, which it never will, the queftion would be whetlier. 
they had general jurifdi^^iou to ifTue fuch an order; and 
no doubt the Courts of juftice would do their duty.] 

It is not neceflary in this part of the argument to difpute 
whether they have a right to commit in fome particular 
cafes i but only for the. right of this Court in all cafes to 
look at the warrant and the refolution, and to fee whe¬ 
ther or not the Houfe has kept itfelf within its jurifdic- 
tion t and it has only jhrifdiAion to commit for breaches 
of its privilege. Without faying at prefent whether a libel 
can in any cafe be a breach of privilege ; at leaft it ought 
to have been averred in the plea, that the plaintiff had 
been guilty of a breach of privilege; and likewife it 
ihould have been (hewn what the libel was. which they 
make a breach of privilege. [Lord ElUnborough C. 

They 
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They have come to a refolution* which is a judgment in 
this cafe; and ate we to open the .mattet of that judg- 
Vnent, and fay whether they came properly to that con- 
cluHon ? We muft look at tlie conclufion, and fay whe¬ 
ther that bears out the aft of their olHcer* Baylcy J. If 
Ve can unravel their conclufion, the County Court can do 
it alfo} for the plaintiff might have brought his aftion in 
the County Court as well as in this Court; omitting the 
vi et armis, and laying his damages under fhillings; 
And then the County Court would have had to decide on 
the faft, whether there had been a breach of privilege ; 
whether the defendant were guilty.] The plaint would 
be rcmovcablc into the fuperior court. He then recapi¬ 
tulated his objcdlions to the plea in bar, that it does not 
Hate that there was any libel on tbc Houfe of Commons, 
or what the libel was, nor that that libel was a breach of 
the privileges of the Houfe. But whether it was fo or 
not, that the warrant in this cafe was not fuflicient* 
Not\ii'lthftanding any authority of the Houfe to the 
Speaker to ilfue a warrant to commit the plainciff, the 
Speaker is anfvvcrable if he do not iffue a fufficient war* 
rant for that purpofe. If that which is Hated in the 
warrant to be a breach of privilege be clearly not fo 
by law, the Court is bound to decide againft it according 
to law; and In the cafe of a warrant which is to take 
away from a man his liberty, nothing is to be inferred 
but what the words of themfelvcs fairly and ftriflly im¬ 
port. It cannot be a breach of the privileges of the 
Houfe to print a libel, without (hewing at lead that it was 
publifhed ; and no publication is Hated : and this is an ub- 
je£Iion appearing on tlie warrant itfelf.^ The diHindion 
between the queflion of privilege not being examinable by 
the Courts of law when arifing direSlly upon motion to 
VoL. XIV. K difeharges 
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difcharge the party committed when brought before tlie 
Court by habeas corpus, and being examinable wh6n ariling 
incidentally before the fame Court upon an action 
brought for the imprifonment, runs through and recon¬ 
ciles all the cafes. Unlefs the a£lion were maintain-' 
able in that cafe, the party wronged by an illegal impri- 
fonment ^ould be without remedy, contrary to every 
legal and conftitutional principle: but no mifchief can 
arife by leaving that remedy open; becaufe there will 
be no confli£l of jurifdi£lion, and the judgment of this 
Court is examinable in the Court of Parliament itfelf, by 
which any error in judgment may be correfted. With 
refpcdl to the breaking the outer door, J.ord Cokd% 
authority in Semaine's cafe is exprefs, that the outer door 
of every man's houfe is privileged from being broken, ex¬ 
cept only where the King is party: and Lord Coke fo un- 
derftands the cafe in the Year-book 13 Ed. 4. fo. 9. to 
which he refers. And if the exception had alfo been ex¬ 
tended to the cafe of contempts, as Hated in the import of 
Semayne*s cafe in Cto. Eliz.y it is very extraordinary that 
fo material a point Ihould have efcaped the obfervation of 
fuch a man as Lord Coke and not lefs extraordinary that 
in the multitude of cafes of contempt which mull have 
occurred from that time to the prefent, no other than the 
fmgle precedent of Briggs’ cafe fliould be found in fup- 
port of it; the circutnHances of which it mud be dilG- 
cult at this day to afeertain, the cafe being fo fhortly and 
barely noticed in the report; and the leading cafe in the 
Year-book only mentioning the breaking of doors in cafes 
of felony or fufpicion of felony. [Lord Ellenborough C. J. 
The law is indeed fb laid down in that cafe; but it is 
an extra-judicial opinion ^ the point in judgment being, 
whether an z£t avoiding all the corporations and licences* 

of 
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bf Henry the 6th fhould be taken notice of as a public a£>;, 
or ought to have been pleaded as a private a£t. There is 
no judicial determination of the point in qucilion; there¬ 
fore you do not lay the foundation for your doflriiie fo 
folidly as was to be expeftedi There is an earlier cafe 
in the i8 Edward 2. {a) which goes further, and which 
feems to import that upon all procefs in execution the 
outer door may be broken; but it is clear from other au¬ 
thorities that in civil procefs at the fuit of any individual 
the outer door cannot be brokeni That was exprefsly de¬ 
cided in Cook*$ cafe (i)i where the very point came in 
judgment, whether the killing the officer in attempting to 
break the door to execute civil procefs againft the party 
was murder or manflaughtcr; and it was held to be only 
manflaughter.] 

Holroyd then exprefled his anxious defire that the 
Court, if they had any doubt upon the queftion, would 
require another argument, on account of the great im¬ 
portance of the cafe, and of the topics which it cm<h 
braced; 
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Lord ElLenborough C. J. It does not appiear to me judgmenu 
with refpe^l to the only points which are before us in 
judgment in this cafe, that any further argument is ne- 
ceiTary: the cafe has been already argued very fully and 
with great ability, and I do not think that further light 
can be thrown upon the fubje£f by another argument. 

If the Court had any doubt upon the cafe they would 
certunly take further time for the confideration of it; 
but it will be recollected that it has been depending for 

• t*) M *5»' (mifjjrintetl -52.^, correfleH in 

Mr*. Bxenthii, fL too, tnm tiEd.4.^. ff. 19.; andfeealfo therepotC 
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Come time before us j and having been difcufled at greaf 
extent) and the authorities diligently canvaiTed in the 
courfc of the lail term, it has naturally led the judges to 
look with attention into the authorities then cited, and to 
take a full conlideration of the record before ns; and 
upon the moll mature confideration of that record, and 
of the law connected with the fubje£l matter, I own 1 
have not a particle of doubt as to the judgment which 
it behoves the Court to pronounce upon this occafion. 

This is an a£lion of trefpafs commenced by Sir Fran¬ 
cis Burdetty complaining of the defendant for breaking 
and entering his houfe, the outer door of it being fhut, 
and doing this with force and a llrong hand, alTiiled by 
foldiers, and taking him out of his houfe, putting him 
into aT coach, and carrying him through the public ftreets 
under a military guard to the Tower of London^ and 
there delivering him into the cuftody of the lieutenant of 
the Tower, and confining him in fuch culto<iy. There 
are other counts in the declaration for fimilar trefpafles 
againfl the plaintifPs perfon, unaccompanied by the cir- 
cumllances of the breaking and entering the houfe, the 
outer door being (hut: and there are alfo counts for falfe 
imprifonment generally, and for a common afTault. The 
defendant, tlie Speaker of tlic Houfe of Commons, juf- 
tifics the fevcral trefpalTes complained of; Rating that 
at the time of corfimittiiig thefe fuppofed trefpafles a 
parliament was holden and fitting at Wejlminfler i that 
the defendant was a member, dnd alfo Speaker of the 
Commons Houfe of Parliament, and that the plaintiff was 
alfo a member>of that houfe. It then Rates a refolution 
of the Houfe prior to the fuppofed trefpaifes, that a let¬ 
ter figned “ Francis Burdett” and a further part of a 
paper entitled « Argument,” accompanying the fame> 

IS ' and 



IN THE Fifty-first Year of GEORGE III. 


133 


Rnd inferted in Cohbetfs Weekly Regijlery was a libellous 
and fcandalous paper, reflecting on the juft rights and pri¬ 
vileges of that Houfeand alfb “ that Sir Francis Burdett^ 
Bart., who had admitted that letter and argument to have 
been printed by his authority, had been thereby guilty of 
a breach of the privileges of that Houfe : and that it was 
thereupon then and there ordered that Sir Francis Bur~ 
dett ftiould be for his faid oiFence committed to the 
Tower of London^ and that the Speaker fliould ifTue his 
warrant accordingly.” It then ftates the ifluing of fuc^ 
warrant to the Serjeant at Arms, reciting the refolutions 
and order of the Houfe, which I have already ftated, and 
commanding him or his deputy to take into bis cuftody 
the body of Sir Francis Burdettf and then forthwith to 
deliver him into the cuftody of the lieutenant of the 
'fower. And then it ftates the delivery of the Speaker’s 
warrant to the Serjeant at Arms. It further proceeds to 
ilate another warrant iffued by the Sp’eaker to the lieu¬ 
tenant of the Tower, reciting the fame refolution and 
order of the Houfe of Commons before-mentioned 5 and 
ftates the delivery of this laft-mentioned warrant to the 
lieutenant of the Tower. That, by virtue of the firft- 
mentioned warrant, the Serjeant at Arms, in order to take 
the body of Sir Francis and deliver him to the lieutenant 
of the Tower, went to the melTuage of Sir Francis y 
and becaufe the outer door was fliut and faftened, fo that 
the Serjeant at Arms could not thereby enter themefluage, 
he, the Serjeant at Arms, then and there in a loud anc| 
audible voice gave notice to Sir Francis^ who was then 
in his mefluage, of the purpofe for which he came, that 
is, to arreft him by virtue of the warrant. That the 
Serjeant .at Arms required the outer door to be opened, 
that he might be admitted into the houfe to execute the 
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warrant; and becaufe the outer door was not opened, 
but kept fud againd him, and he was refufied admittance, 
he with the aid of foldiers and armed men broke open 
the window and thereby entered into the Houfe for the 
execution of the warrant, and made the arred of the 
plaintiiT; and, in obedience to the warrant, compelled 
him to go out of his mefluage into the dreet, and from 
thence into a coach, and fo conveyed him to the 
Tower, and delivered him into the codody of the lieu¬ 
tenant of the Tower. 

This is the judidcation pleaded on the part of the 
Speaker j to wh\ch judification there is a demurrer : 
and the only points which are immediately prefented by 
the record for oqr decifion are, fird, Whether the b}oufe 
of Commons has any authority by law to commit in cafes 
of contempt as for/a breach of privilege? Secondly, 
Whether, fuppofing the Houfe to have fuch an authority 
in general, that authority has been well executed by the 
warrant in quedion ; that is, whether the warrant dated 
in the pica of the defendant difclofes a fufficient ground 
of commitment in this indance ? And thirdly, Whether 
the means which have been ufed for the execution of thp 
Speaker’s warrant are in law judifijible ? The fubje£l, 
as it feems to me, cannot properly be branched out and 
divided into more points. In argument it has indeed 
been dilated to a much wider extent here, and has been 
confidered in much greater latitude as a quedion of coq- 
troverfy elfewhere, than is at all jiecedary for the decifion 
of thefe which are the only points with which we have 
judicially any concern upon the prefent occafion. The 
citations made upon the fird argument from the judgment 
pf Sir Orlando Bridgeman rather tend to illudrate the 
chara^cr of that mod eminent judge, by exhibiting th^e 
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profundity of his leamlngi and the extent of his induflry, 1811. 

than to throtir any material light upon the prefent quef- —— 

tion. X very moderate portion of the learning there 
difplayed by him is at all applicable to the prefent cafe. Abbut. 
The main point decided, and properly decided, in that 
cafe was, that the privilege of Parliament, which ex¬ 
empted members from arreft, did not wholly fufpend the 
right of fuit againft them during the entire continuance 
of the Parliament, at leaft fo as to prevent the fuing them 
by original. So a great part of the learning exhibited 
upon Thorpes cafe there cited, though properly adverted 
to as the cafe itfelf was, bears very little on the queftion 
immediately before us. That cafe, which is to be found 
in the Rolls of Parliament^ 2"^ H. 6 . No. 26, 27, 28. de¬ 
cides that a fuit commenced againft a member might pro¬ 
ceed to any extent in the time of the vacation of par¬ 
liament, though not in parliament time, as it is called. 

Thorpe'^ cafe appears to be the carlieft applicable to par¬ 
liamentary privilege ; for the two other cafes of an earlier 
date mentioned by Lord Cohe in his ^th InJliUtfe (24), 
that of John de ThoreJb’jy 10 Ed» 3. and of Bogo de Clare^ 

"iZ Ed. i.i TtXQ fliewn by Sir Orlando Bridgman in his 
Judgment, in Benyon v. Evelyn^ to have no proper refer- 

9 

cnce to the privileges of the members of the Houfe of 
Commons : and indeed, according to this cafe of Thorpe, 
as fuppofed by Lord Cohe, it appears that the exemption^ 
from arreft was not claimed or conftdered as the peculiar 
privilege of a member of the one or of the other Houfe of 
Parliament, properly as fuch j but as the privilege of a 
member of the High Court of Parliament generally .* and 
tlie reafon of fuch privilege, as given by the judgesi is 
one which applies equally to the members of both Houfes, 
yiz, “ that they may have their freedom and liberty 
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freely to intelulc upon the P,irii::ment.” Other cafc$ 
have been cited, in which the right of the fubjeft to fuc 
upon matisns of parliamentary cognizance has been 
in part recognized by the Courts, The firft-mentioned 
of thefe cafes however, that of Thorpe^ refpe£ls merely the 
privileges of individual members, and the means of their 
individual prote£^ion, tiot the vindictive privileges of the 
Houfe for olFcnces done generally againft the body of the 
Iloufe, in breach of the rights and privileges of the whole 
Houle collc«S!tively confidered. The other cafes next men¬ 
tioned, of Bogodc Chre, and John ik Thorejhp^, do not apply 
to this queftion } which is, what aCts the Houfe of Com¬ 
mons may juftifiably do; not where, pr how, fuch aCls 
fliail be alone bromrlit into uaeltion. 

o ^ 

As to the firft point which arifes in this cafe ; has the 
Iloufe of Commons a right to commit for breach of privi¬ 
lege ? It has be *n argued, that th'^y arc proliibited from 
imprifoning perfons by the ftatute of Ma^na Charta, and 
the 28 F.d. 3. 3.: but the provifion in Magna Charta 

direCled againft aCls of unauthorized force, “ that no 
man fhall be imprifoned but by the lanvful judgment of 
his peers, or by ihe law of the land f and that of the ft,at. 
28 Ed- 3. ** that no man fhall be put out of land or te¬ 
nement, nor tnhen or imprfonedy nor difiiiherited, nor put 
to death, without being brought in to anfwer by due pro- 
cefs of the law " arc Tatisfied as far as they relate to this 
fubject, if the lex et confuetudo parliamenti be, as Lord 
Coke and all the writers on th<r law have held that it is, 
part of the law of the land in its large and extended fenfe. 
At what time the two Houfes of Parliament, as at prefent 
conftituted and diftinguilhed, that is, as Jjords and Com¬ 
mons, firft ceafed to fit together, as originally they did, 
and began to have a feparate exiftence, is a matter more 
of antiquarian curiofity than of legal importance, ^he 
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reparation of the two Houfes feems to have taken place as 
early as the 49 /f. 3. about the time of the battle of 
Evejham j for I think it is at that period that the hrft 
return of “ kuights, citizens, and burgefles” is to be 
found j and that reparation was probably efFcffed and 
previoufly fan£tioned by a formal a£f for that purpofe by 
the King and Parliament as originally conftituted. At 
any rate the very firft fubfequent a£l of the parliament, 
a 61 ing in the two Houfes conjointly with the King, ope¬ 
rated as a formal recognition of an antecedently autho¬ 
rized reparation of parliament into the two Houfes in 
which they then and have fince fat. The privileges 
which have been fince enjoyed, and the fundlions which 
have been fince uniformly exercifed, by each branch of 
the leglllature, with the knowlege and acquiefcence of 
the other Houfe and of the King, mull be prefumed to be 
the privileges and functions which then, that is, at the 
very period of their original reparation, were ftatutably 
afligned to each. The privileges which belong to them 
feem at all times to have been, and neceffarily muft be, 
inherent in them, independent of any precedent; it was 
/leceflTary that they fliould have the moft complete per- 
fonal fecurity, to enable them freely to meet for the pur¬ 
pofe of difeharging their important fun£lions, and alfo 
that they fliould have the right of felf-protenion : I do not 
mean merely againft afts of individual wrong; for poor 
and impotent indeed would be the privileges of Parlia¬ 
ment, if they could not alfo prote£f themfelvcs againft 
injuries and affronts offered to the aggregate body, which 
might prevent or impede the full and effectual exercife 
of their parliamentary fundtions. This is an effential 
right neceffarily inherent in the fupreme legiflature of 
the kingdom, and of courfe as neceflarily inherent in the 
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parliament affembicd in two Houfes as in one. The right 
of felf-prote£lion implies, as a confequence, a right to 
ufe the ncceflary means for rendering fuch felf-protc£lio« 
efFc£lual. Independejitly, therefore, of any precedents 
or recognized practice on the fubje£t, fuch a body muft 
» priori be armed with a competent authority to enforce 
the free and independent exercife of its own proper 
fun£lions, whatever thofe functions might be. On this 
ground it has been, I believe, very generally admitted in 
argument, that the Houfe of Commons muft be and is 
authorized to remove any immediate obftru£lions to the 
due courfe of its own proceedings. But this mere power 
of removing actual impediments to its proceedings would 
not be fufHcient for the purpofes of its full and efficient 
prote£lion : it muft alfo have the power of protcAing it- 
felf from infult and indignity wherever offered, by pu- 
nifhing thofe who offer it. Can the High Court of Parlia¬ 
ment, or either of the two Houfes of which it confifts, 
be deemed not to poffefs intrinfically that authority of 
punifhing fummarily for contempts, which is acknow- 
leged to belong, and is daily exercifed as belonging, to 
every fuperior court of law, of lefs dignity undoubtedly 
than itfelf ? And is not the degradation and difparage- 
ment of the two Houfes of parliament in the eftimation 
of the public, by contemptuous libels, as much an impe¬ 
diment to .their efficient a£ling with regard to the pub¬ 
lic, as the a^ual obftru£lion of an individual member by 
bodily force, in his endeavour to refort to the place 
where parliament is holden ? And would it confift with 
the dignity of fuch bodies, or what is more, with the 
immediate and effe^ual exercife of their important 
funflions, that they ftiould wait the comparatively tardy 
refult of a profecution in the ordinary cpurfe of law, for 

thQ 
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t];Le vindication of their privileges from wrong and infult ? 
The neceflity of the cafe would, therefore, upon princi¬ 
ples of natural reafon, feem p require that fuch bodies, 
conftituted for fuch purpofes, and exercifing fuch func¬ 
tions as they do, (hould poflefs the powers which the 
hii^ory of the earlieft times {hews that they have in fa^ 
pofleiTed and ufed. It is therefore idle to contend, as 
fome have done, that, as the Houfe of Qommons is a body 
which has began to cxill feparately and fubifantively 
hnce the time of legal memory, that is, fince the return 
pf Richard the Firft from the Holy Lands and that, as 
they cannot on that account claim by prefeription or im¬ 
memorial cuflom any power of commitment, and that 
no of parliament fince that time has exprefsly given 
it to then?; therefore, that it cannot legally belong to 
them, I am glad that nothing of that kind has been ad¬ 
vanced in argument upon this oedafion ; but it is impof- 
Cble not to have heard of its having been urged elfewhcTC 
and on other occafions. And perhaps more weight has 
been given to the argument than feems to belong to it, 
from the pains that Sir Robert Atkyns (in his treatife in 
the form of an argument upon the information againfl: 
William Williams Efq.) has taken to anfwer it. For he 
feems to fuppofe it neceiTary, “ to fupport the power and 
privilege pf the Houfe of Commons, as being an elTential 
part of the parliament, to make it out againft thefe inno¬ 
vators, (as he calls them,) that theHoUfe of Commons has 
ever been a part of the parliament, and that it was fo 
long before the 49 /f. 3. j’* which, as already mentioned, 
is the date of the firft writ of fummons for knights, citi¬ 
zens, and burgefles, now extant: admitting, « that, 
where the beginning of a thing is known, there can be 
potlung belonging to it by prej^cription** But Selden, I 
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obferve, {Priv. of Pari. 713.) acknowleges that there 
had been a great change in the conftitution of the parlia¬ 
ment, but fuppofes it to have happened long before the 
49 //. 3. namely, in the time of that king’s father, King 
John; (Hill placing it however within time of legal me¬ 
mory j) and he fuppofes that it was done by a 
though the la%v be loji ; as many Rolls of Parliament were 
wherein thofe laws were entered. But fuppofing the fepa- 
ratc exiftcnce of the Houfc of Commons to have began 
only in the 49 Hen. 3., or at fomc other period within 
the time of legal memory; the anfwcr to the objeftion is 
that fome ftatute or act of fupreme national authority, 
whatever it was, by which the Houfe then began to exift 
and a£t, and has fince added, feparately, as a diftindl 
branch of the legillature from the Lords, and conjointly 
with the Lords and the King, as a parliament, invefted 
them, as fuch Houfc, with the antecedent cfl'ential privi¬ 
leges which belonged to the aggregate body of parlia¬ 
ment, at leaft to the extent in which they have been ever 
fmee enjoyed by that Houfe, and of which the fiibfequent 
enjoyment is evidence : and it would only vary the form 
' of preferibing, if any prefeription were in fuch cafe ne- 
cellary, to fuch an one as the following; namely, that from 
time whereof the memory of man is not to the contrary 
until the 49 H. 3. all the members of parliament, by their 
then name of ProceresTNobiles et Magnates, and fmee the 
49H. 3. by their feveral names of Lords fpiritual and tem¬ 
poral, and of Knights,Citizens, and Burgefles in parliament 
aflembled, have had. and ufed, and now and Hill of right 
ought to have and ufe fuch and fuch privileges. So that if 
the Parliament itfelfy in any anterior form of its exiftence, 
be of preferiptive antiquity, about which no reafoiiable 
doubt can be entertained, the fame privileges which were 
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in fuch anterior form then enjoyed by it may ftill (if i8n. 
neceffary fo to confiderit) be eveh technically preferibed 
for by Parliament in the very form into which it has 
fmee refolved itfelf and now fubfifts ; unlefs, indeed, it 
can be contended with effect, that the legiflature itfelf is 
incompetent to vary the precife form in which, in time 
beyond memory, it appears to have exifted and afted^ 
a point which, I prefume, few perfons will be hardy 
enough to contend for. 'Fhere is no pretence, there¬ 
fore, for treating the privileges of the Houfc of Commons, 
as fome perfons have treated them, as things of a novel 
origin and conftitution, beginning within time of legal 
memory, and Handing upon no authority of prefeription or 
Ibatute. 

Thefe privileges appear to have been claimed, exer- 
cifed, and recognized in numerous precedents almofl: as 
early as we can diftinaiy trace the Houfe aaing in its 
feparate parliamentary capacity. Without referring more 
at large to Thorp^& cafe, the perfonal privileges of Par¬ 
liament are Hated in it in thefe terms: « If any perfon 
that is a member of this High Court of Parliament be 
arrcHed in fuch cafe as be not for treafon or felony, or 
furety of the peace, or for a condemnation had before 
tlie parliament, it is ufed that all fuch perfons ftiall be 
releafed of fuch arreHs, and make an attorney, fo that 
they may have their freedom and liberty freely to intende 
upon the Parliament.” I am aware that this authority 
in terms relates only to privileges of perfonal freedom 
from arreft, and not to the vindiftive privilege of com¬ 
mitting for centemptt againji the nuhole Houfe. But on this 
latter point, not to incumber the cafe unneceHarily with 
a vaft variety and quantity of matter, I would refer only 
generally to the cafe of Ferrers^ (very fully reported in 
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flrompiot^j JurifdiBion of Courts •) Tmolnnar^% cafci W 
I>y-S 9 *i William Thratvwi^ cafe in who wa^ 
committed to the cuftody of the Serjeant at Arms foil at 
Contempt in* words againft the dignity of the Houfe ; 
JoJin Wentti/ort&*s cafe, of the fame kind, in 1575* id 
lyEva^ Journal^ 244. ; and the cafe of Halit ^ membeif 
oftheHoUfe of Commons, in 1580, which is alfo in 
jyEwes* Journali from page 291 to 298. (a), arid which 
is the firil inftance of a libel punilhed by the Houfe. 
In that cafe j 4 rthur Hall was puniihed for a libel on the 
dignity on the Houfe, by being committed and expelled 
and he Was alfo fned s in refpe£t to which latter fpecics 
of punifhment, that of fining, the Houfe cxercifcd in that 
inftance a power which they have not fince been in the 
habit oi exercifing : but certainly that precedent, as far as 
it goes to the expulfion and imprifonment of a member^ 
is fully fuftained by more modern ufage. He was com-* 
mitted for fix months, and to be further imprifoned till 
a revocation and retrafkion under his hand of the flandec 
contained in his book. That perhaps might be confi-* 
dered as an excefs of jurifdiiSlion j as contrary to the ge-* 
neral principles of Englifh law i for the Courts of law 
cannot commit a peribn till he retra£ts or makes per*- 
fonal fubmifiion for his offence: but as far as the mere 
infli^kion of imprifonment goes, it fiiews at lead; that the 
Houfe were in the habit of committing for contempts. 
And the fort of libel for whicli he was puniihed, 
as it appeared in D*Ewe/ JSurnal^ was not a^ibel 
upon individual members, but upon the whole par* 
liament. 

Without refting any longer, however, upon* thefe 
precedents, I come with more fatisfafkion to an audio* 


ritr 
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ntf which cannot be jgainfayed or quelliohed ; to the 
legiflative recognition of a power in either Houfe of Par* 
liament to punifh by imprifonment; for that I think is 
virtually to be underftood from the ftat. t Jac. i. r. 13.. 
But before I obferve upon that (latute, I will ihortly ad* 
vert to a prior aii of the 4th H. 8 . made in the cafe of 
a Mr. Strode^ who was imprifoncd for fomething he had 
done in parliament; and by which it was cnadled, that 
all fuits, accufementS) condemnations, executions, fines, 
amerciaments, punifliments, corre£lions, grants, charges, 
or impoGtions put or had, or hereafter to be put or had 
unto or upon the faid R. Strode^ and to every other pcr- 
fon or perfons afore fpecified in that parliament, or that 
of any parliament that Jhall be, for any bill, fpeaking, iea*» 
Ibning, or declaring of any matter concerning the par¬ 
liament to be commenced and treated, (hould be utterly 
void and of none efFeft.” I own I agree with the cogent 
reafons given by Sir Robert Atkyns, (p. 56. {a) that this 
is to be conGdered as a general a£l, notwithftanding the 
opinion given to the contrary in the cafe of Mr. Holies 
3 Char, I. This aft, however, only relates to the per* 
fonal immunity and proteftion of the members them- 
felves, for afts done in Parliament or concerning the 
fame. Then comes the ftat. 1 Jac, i. c. 13. which, after 
reciting, that “ heretofore doubt had been made if any 
“ perfon, being arrclled in execution, and by privilege of 
nther of the Houfes of Parliament fet at liberty, whether 
« the party at whofe fuit fuch execution was purfued, 
** be for ever after barred and difabled to fue forth a new 
« writ of execution in that cafe(which fliews very 
clearly, that Parliament had been in the habit of fetting 

I 

(a) See aUb to the fame effeil. (b) 7 Sf. Tr, 249 . 
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Cases tN eaSter term 

I 

afide or fuperfeding fuch executions;) for avoiding all 
further doubt and trouble which in like cafes may here¬ 
after enfue; ena£is^ ** that the party at whofe fuit fuch 
** writ of execution was purfued^ his exccutofs,' &c. 
after fuch time as the privilege of that fefjion of parliament y 
** in which fuch privilege fliall be fo granted, fball ceafcy 
« may fue forth and execute a new writ or writs of exe¬ 
cution,’* &c. Is not this an ample recognition of the 
prior exercife of an authority by the Houfes of Parliament 
to liberate perfons entitled to privilege, who were in ex¬ 
ecution : this ftatute enabling, however, at the fame 
time, that it ihould not be an anfwer to the further 
charging him in execution by his creditor, that he had 
©ncc been taken in execution. The ftatute then pro¬ 
vides, ** that from thenceforth no flieriff, bailifT, or other 
“ officer, from whofe arrcft or cuftody any fuch perfon 
fo arrefted in execution fsoll be delivered by any fuch 
privilegCy (hall be charged or chargeable with or by 
“ any aflion whatfoever, for delivering out of execution 
“ any fuch privileged perfon fo as is aforefaid by fuch privi^ 
“ of Parliatnent fet at liberty ; any law, cuftom, or 
“ privilege heretofore to the contrary notwithftanding.” 
And then follows this provifo, which is very material to' 
the prefent purpofe : « Provided always, that this a£l:, 
“ or any thing therein contained, lhall not extend to the 
' diminifhing of any punijbment to be hereafter by cenfure 
in parliament inf idled upon any perfon which ihall 
« hereafter make or procure to be made any fuch arreft 
« as aforefaid.” Now by inf idling cenfurcy the power of 
doing which was thus faved to the Houfes of Parliament, 
as they had before been accuftomed to exercife it, muft' 
be meant, not a mere crimination or reproof in words 
wlyy but the fubftantial infidlion of polkive punifimenthy 

Parlia-' 
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parliament upon the offender. This indeed, applies 
in terms only to the particular cafe of arrefts; but no 
one can^reafon fo weakly as to fuppofe, or argue fo nar^ 
fowly as to fay, that the power of the Houfes of Parlia- 
hient to iniii£); punifhment exilled and had been exer- 
tifed only in that particular cafe; I hare mentioned this 
inftance, not fronl the neceility of the thing in fo plain 
cafe, but becaufe it has been thrown out very confi¬ 
dently, that the privilege of the Houfe of Commons ftood 
Upon no parliamentary recognition or authority whatfo- 
cver: here, however, is a direct parliamentary recogni¬ 
tion of their right to inflift punifhment by cenfure in 
parliament in the one cafe that is fpecifically mentioned, 
and it virtually ratifies what had been antecedently done 
by the Houfe in the way of punifliment, of which the 
ufual mode appears to have been by imprifonment. 

Having ftated thus much of the earlier precedents and 
authorities in rcfpedl to the Parliament itftlf, and their 
own pradlice of committing for contempts, I come now 
to a period nearer to our own times, and more w'ithin our 
own immediate contemplation and view, where the mate¬ 
rials for our judgment arc more abundant,*and the sources 
from which they are drawn are in fomc refpe«fts more 
fatisfadlory. If any, perfon more than another could be 
fuppofed to doubt the power of the Houfe of Commons 
to commit for contempt ;• if any perfon who ever fat in 
this place was, more than any other, jealous of every 
fuppofed encroachment upon the rights of the people, 
either on the part of the Crown, or of either Houfe 
Parliament, or lefs favourable in general to claims of par¬ 
liamentary privilege, it was my Lord Holt, There is no 
’perfon at all converfant with the difputes that have takeh 
place in the courts of law on this fubjed, who is not 
VoL. XIV. Xi acquainted 
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acquainted with the particulars of the cafe of 
V. i and how he flood fingly and manfully in an 

opinion, which was at lad confirmed by the Houfc of 
Lords, in maintaining the right of the fubjcdl to main> 
tain an aflion in that cafe. Tlie legality, however, of a 
power in the Houfe of Commons to commit for breach 
of privilege, generally, is fo far from being queftioned by 
Lord Holt in The Queen v. Pifiy («), the cafe in which 
the bailing of the Ayl^ury men, committed by the 
Houfe of Commons for bringing aflions againfl the con- 
(lables of Aylejbury for refufing tlieir votes at an ele£lion 
for members of parliament, was agitated, that he cx> 
prefsly recognizes their power in the paffage which has 
been referred to by the Attorney-General. His words 
are thefe: he faid, “ he made no quejiion of the power of 
“ the Houfe of Commons to commit: they might commit any 
«« man for tffering an affront to a member (which muft 
be underfto^<l of an affront to a member as fuch *,) 
« nay, (he ^id) they might commit for a crime, becaiife 
they might impeach.” This, I prefume, mud be in¬ 
tended of a commitment for a crime in order to an im¬ 
peachment : otherwife, he would admit them to have a 
general criminal jurifdiflion, which certainly he could 
not mean to attribute to them. It is impoflible for any 
tiling to be more full, explicit, and unqualified, than this 
language of Lord H(Jty in which he recognizes a power 
of commitment in die Houfe of Commons for a breach 
of the privileges of their Iloufg: and what is faid of the 
Houfe of Commons may be underdood as faid alfo of 
the Houfe of Lords ; for they are one and the fame in 
ibis rcfpefl;: they are but the grand council of the realm 
divided into two different parts, each carrying with it 


(«) a U, Rty. ioo^< 
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this eflential power and privilege to protecH: itfelf, which I8ii. 
each has exercifed ever fince (and therefote muft be pre- 

BvnniTT 

fumed colledlivelv to have exercifed before} tlicir fcpa- 

Abbot. 

radon. 

Prior to Aphy v. White^ in point of time, was the 
Earl of Shaftejburfs cafe (<?), which was a commitment 
by the Houfe of Lords « for a high contempt (ftated to 
have been) committed againft this Houfe.” Two of the 
judges there thought that it was a material ingredient in 
that cafe, that the felTions during which the commitment 
was made was then continuing. The Chief Juftice 
Rainsford thought, that the Court of K. B. had no jurif- 
diclion of thecaufe; and Twifden hi who was abfent, . 
communicated by Jones J. his opinion, that Lord Shafief- 
hury ihould be remanded. No di(lin£fion was taken in 
that cafe between the aiithority of the Lords and that of 
the Commons to commit. And notwithftanding the 
generality of the commitment, which was for a high 
contempt, without faying when, where, or how coni- 
mitted, it was fuGained by this Court, and Lord S/joftef- 
bury was remanded. This cafe has been referred to by 
judges in later times as an authority upon the point. 

And in Alexamler Murray*^ cafe(^), the commitment, 
which was by the Houfe of Commons for an offence 
Rgaind them, was in the fame terms, for a high con-* 
tempt of this Houfe.” Mr, Juftice Wright fays in that 
cafe, that it was agreed on all hands that they (the 
Houfe of Commons) have power to judge of their own 
j»rivileges. It need not appear to us what the contempt 
was; for if it did appear, we could not judge thereof.” 

And then he cites Lord Shaftejburyh cafe. Mr. Juftice 
Dtnnifm fays, “ They need not tell us what the con» 

(«) xM«d 144. (i) 299. 
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tempt was, bccaufe we cannot jutlge of it.” Mr. Juf- 
lice F^cr fays, ** The law of Parliament is a part of the 
law of the lanil, and there would be an end of all law^ 
** if the Iloufe of Commons could not commit for a 
« contempt: all courts of record, even tlie lowed, may 
commit for a contempt; and Lord Hdty though he 
differed with the otlier judges, yet agreed that the- 
« Houfe might commit for a contempt in the face of 
•« the Houfe.” That ftatement of Mr. Juflice Fo^er 
certainly reprefeiits Lord Holt as having narrow’cd his 
admiflion far beyond what he appears to have done by 
#Lord R(iymond*s report. The power of committing for 
contempts is not there limited by Lord Holt to con¬ 
tempts committed in tlie face of the Houfe. I do not 
know how tliofe words got into Wilfon*^ report j but 
the report of Lord own words, as made by Lord 

Rxiymond, who heard them, is more likely to be correct. 
Upon this cafe I would obfurve, that I .igrec with 
Wright and DenfiifoUy Juflices, in thinking, that it need 
mt appear what the contempt -was; but i am- not pre¬ 
pared to fay with them, that we could in no- judge 
of it, or that there might not appear fuch a caufe of com¬ 
mitment as, coming collaterally before the Court in the 
way of a juflification pleaded to an action of trefpafs, 
the Court might not be obliged taconfider and to pro¬ 
nounce to be defe£liyc : but ic might be a- more doubt¬ 
ful queflion whether, coming dire«ftly before us, as on a 
return to a habeas corpus, wc could relieve the fubjedt 
from die commitment of die Houfe in any cafe v^hat-- 
ever. 


Tlie next' cafe which came Before^thc Courts on ha¬ 
beas corpus is, I think, Brafs Crojbf^^ a cafe very fully 
coafidered by a moil learned judge, Lord Q. J* DeGrey>. 
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^nd which was alfo decided by the opinion of' all the 1811, » 

judges of the Court of Exchequer, as well as of the ^' 

>Common Pleas i for applicatipns were made to both againji 

thofe Courts to liberate tlie perfons who had been com- 

mitted by the Houfe for contempt; but I do not know 

-of any application having been made to this Court on 

that occafion. Without going at large into the report, 

which is unneceiTary after the full comment -made at the 

bar on the language of the judges there dated j it is fulTb* 

cient to fay, that Lord C. J. De Grey and the other judges 

were mod clearly of opinion, that theHoufes of Parliament 

were inveded with the power of committing for con- 

,tempts in breach of their privileges. 

It has been faid in anfwer to all thefe cafes of refufal 
by the Courts to liberate on habeas corpus the parties 
who had been committed by either Houfe of Parliament 
for contempt, tlvat the Courts, knowing that the party 
committed had a remedy by a(^ion if he, had been illegally 
committed, would not give him relief in that dire£l: 
mode, but turned him over to the remedy by a£fion if 
lie were entitled to it, without inquiry whether or not 
he were entitled to relief in the particular indance. Now 
■to what extent it may be warrantable to inquire into the 
caufe of commitment, it is not necelTary to pronounce : 
the commitment mud always be by a Court of com¬ 
petent jurifdiclion 5 and the competence of the Houfe of 
Commons to commit for a contempt and breach pf pri¬ 
vilege cannot be quedioned. A competence to commit 
for all matters and in all cafes has never been alTerted or 
pretended to on the part of either Houfe of Parliament: 
the Houfe of Commons does not pretend to a general cri¬ 
minal jurifdi£lion. But if. the judges before whom 
thofe ap|)lications were made on writs of habeas corpu? 

‘ ^ * L 3 ha4 
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had felt that the Houfcs had no pretence of power to 
commit, or had feen upon the face of the returns tihat 
they had exercifed it in thofe cafes extravagantly, and 
beyond all bounds of reafon and law, would they not 
have been wanting in their duty if they had not looked 
into the caufes of commitment Hated; and would it 
have been an excufe for a mod imperfe£l difeharge of 
their important duty upon the writ of habeas corpus to 
fay, that though they remanded the prifoner, he had 
his remedy by action, if the cjfe were that he ought never 
to have been committed at all ? Is not the value of the 
intermediate liberty of the fubjeft of fuch Importance, 
that, where his cafe falls within the remedy of the writ 
of habeas corpus, the judges were bound at common 
law to give the party the benefit of his immediate libera¬ 
tion, rather than to turn him over to a diftant remedy 
by action againft a party who may die before he can ob¬ 
tain his judgment; or, if he live, may become infolvcnt i 
That would be but a poor and forlorn remedy for the 
party aggrieved by the lofs of his liberty; and it would 
be the greateft flander upon the adminiftration of the law 
of England to fay, that thofe who were called upon to 

adminidcr it on thofe occafions would have fo done. 

• 

Upon this fubje£i I will only fay that if a commitment 
appeared to be for a contempt of the Houfe of Commons 
generally^ 1 would neither in the cafe of that Court, or of 
any other of the fuperior Courts, inquire further ; but if 
it did not profejs to commit for » contempt^ but for fom<? 
matter appearing on the return, which could by no rea- 
fonable intendment be confidered as a contempt of the 
Court committing, but a ground of commitment palpably 
and evidently arbitrary, unjuft, and contrary to every 
principle of pofitive law, or national jufticc; I fay, that 
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in the cafe of fuch a commitment, (if it ever (hoald occur, 
but which I canAot polTibly anticipate as ever likely to 
occur,) we mud look at it and a£i: upon it as juftice may 
require from whatever Court it may profefs to have pro¬ 
ceeded. But is it found in any one indance, that upon a 
refufal by the Courts to difeharge the party upon the writ 
of habeas corpus, in times even of popular inflammation, 
and where he might have had a chance of getting'a large 
compenfation in damages, if he were proved to have 
been Injured, any fuch a^ion has been afterwards 
brought ? No fuch action has been ever brought, nor is 
it pretended that in any one of the various cafes, in all 
of which the judges have refufed to liberate the party 
committed for contempt, any ulterior remedy by adlion 
was ever fuggefled as fit to be reforted to. 

Thus the matter dands upon the authority of pre¬ 
cedents in parliament, upon the recognition by datute, 
upon the continucc’ recognition of all the judges, and 
patticularly of Lord Holty who was one of the greated 
favourers of the liberties of the people, and as dri^f an 
advocate for tlic authority of the common law againft 
the privileges of parliament as ever esided. I fhould 
have thought that this was a quantity of authority 
enough to have put this quedion to red, (which alone I 
am now confidering,) that is, whether the Houfe of 
Commons has the power of commitment for a contempt 
of their privileges ? What is there againd it ? Is it 
inexpedient that they fhould have fuch a power ? And 
I am now confining myfelf to the limits in which it is 
cxcrcifed in the cafe before us. I have already faid that 
a priori, if there were no precedents upon thie fubje£>, 
no legillative recognition, no pradlice or opinions in the 
Courts of law recognizing fuch an authority, it would 

h4 ftpV 
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. ftill be eifentially rleceflary for the Houfes of Parliament 
to have it ; indeed that they would fink into utter con* 
tempt and inefficiency without it. ^uld it be expeftcd 
that they fhould Hand high in the eftijii^ation and rever¬ 
ence of the people, if, whenever they were infulted, 
tliey vi'ere obliged to wait the comparatively flow pro¬ 
ceedings of the ordinary courfe of law for their redrefs ? 
That the Speaker with his mace fhould be under the ne? 
ceflity of going before a grand jury to prefer a bill of 
indiflment for the infult offered to the Houfe ? They 
certainly mufl hare the power of felf-yindication and 
fclf-proteftion in their own hands; and if there be any 
^authenticity in the recorded precedents of Parliament^ 
any force in the recognition pf the Legiflature, and in 
the decifions of the Courts of law, they have fuch 
power, 

Afliiming then that the Houfe has the power of comi^ 
mitment, the next point is whether it has been well ex- 
creifed by the warrant in queflion. The warrant flates 
a refolution of the Houfe of Commons, that a certain 
paper (deferibing it) which the plaintiff, a member of 
the Houfe, admitted to have been printed by his autho¬ 
rity, was a Jibellpus and fcandalous paper rcfle^ing on 
the juft rights and privileges of the Houfe; and that 
the plaintiff had thereby been guilty of a breach of the 
|)rivileges of the Houfe, It is faid that there ^oul 4 
have been an averment In the plea of all tbc fcveral mat* 
ters recited in the warrant as the foundation upon which 
it iffued \ and that it is not enou^ to allege ;^n order of 
the Houfe of Commons affuming the faffs to be a$ 
^ated in it. ]But if it be clear, as it is, that tTlis was a 

matter which the Houfe were competent to decide both 
•* * 

^8 to the faff and the effcfl; of the publication j then by 

analogy 
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unsidgY to the judgment of a Court of law, (and the 
judgments of either Houfe of Parliament cannot with pro¬ 
priety be put upon a footing lefs authoritative than thofe 
of the ordinary Courts of law,) the Houfe muft be conli- 
dered as having decided both, as far as refpe^ls any queftion 
thereupon which may arife in other Courts^ Again, it is 
faid,that it is not ilated that the plalntitFJ^u 6 lj/hed the libel; 
only that it was printed by his authority t but to caufe a 
liheU as this is declared to be, to be printed by others is a 
publication, fuppofmg a publication to be {lri£lly re¬ 
quired in fuch a cafe. If the paper had been printed 
with his own hands, and had gone no further, it might 
not be a publication; but .it being dated to have been 
done by his authority imports that it was not his own per- 
fonal a£l:, and therefore it mud have been done by an^ 
other under his authority; nuho thereby, by fuch his au¬ 
thority, became privy to the contents of the libel. It is 
further objeded that it may be a libellous and fcandalous 
paper in other rcfpe£fcs than that which concerns the 
Houfe of Commons; that it might refieSi upon them in 
the mod refpe£lful manner, though it might be libellous 
and fcandalous towards others. But are we to deprive 
words of their obvious and popular (ignidcation in order 
to arrive at this conclufion ? When it is faid in or¬ 
dinary language, that a perfon has publidied a libellous and 
fcandalous paper rejle^ing upon a body of perfons, the 
word reJleSiittgt coupled with the context, mud be un- 
derdood to mean injurioujly and contutnelioujly rejleSiing^ 
reiledling in a defamatory manner: it is dating the paper 
to be libellous and fcandalous, infomuch as it fo reile£ls 
upon that body. The order might perhaps have been 
couched in more precife language ; and if drawn by per- 
^ns in the habit of fetding convi 61 ions and commitments^ 

it 


i8ii. 

BukBKTf 

agaiHP 

AfMOYo 



CASES IM EASTER TERM 


xSrr. might have been dcme in what, with reference to fad^ 
“ a fubjc£t, might be called a more workmanlike manner ;' 
f hut it is- fufhciently plain and intelligible as it (lands for 

A»»or. jjjj oi-jjinary purpofes^ The conclufion of the order, 

that the plaintiff ihould be committed to the Tower for 
his faid offence.,, and that the Speaker (hould iffue his 
warrant accordingly, is the formal award of the execu« 
tion of tliit power of imprifoiuncnt, which, upon grounds 
of law and precedent, already appears to belong to the 
Hbiffe in cales of ?!iis fort. Indeed no ftrefs has been 
laid in argument upon any fuppofed dcfeA in the war¬ 
rant in this particulair. 

Suppoling then a power of commitment for breach of 
privilege to exift in the Houfe, and that the warrant 
itfelf difclofes a fufficient ground of commitment, and 
an order to tlieir ofHccr to execute it, the juftiheation for 
the peribns ailing under it is made out, unlefs any uii- 
}u{li(iable means appear to have been afterwards ufed to 
carry the warrant into execution. And that brings me to 
tlie laft point to be conGdered> whetlier the means 
which appear to have been ufed on this occafion for 
die execution of the Speaker’s warrant were jullifiable ? 
And that depends upon the (ingle queffion. Whether, 
after notice given by the Serjeant at Arms of the purpofe 
of his coming to the plaintiff’s houfe, and the nature of 
the warrant he came^ to execute, and after a requeft> 
made by him, that the outer door might be opened to 
him, which was not complied with, he was authorized 
to break into the houfe for the purpofe of arreftirig the 
plaintiff, and carrying the warrant into .full execution ? 
Nothitig is more certain than that in the ordinary cafes of 
the execution of civil procefs between fubje£l and fub- 
jeQ, no perfon is warranted in open the outex 

doox 
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'door in order to execute fuch procefs: the law values the 
private rcpofe and fecurity of every man in his own 
houfC) which it confiders as his calllc, beyond the civil 
fatisfa^fcion of a creditor. But I have already obferved 
that the diftin<Slion taken in argument (lands upon an 
extra-judicial opinion in the year-book of the 13 Ed» 4. 9. 
It is there Hated to have been held, « that for felony, or 
fufpicion of felony, a man may break open the houfe to 
take the felon; for it is for the commonweal to take 
them.” And likewife Choke faid, “ Where the king lias 
;in iiiterell, that the writ jis a non omittas propter aliquam 
libertatem. See, So the liberty of the party’s houfe iliall 
not hold where, &g. but otherwife it is for debt or tref 
pafs { the (heriff or other cannot break open the houfe 
to take him ; for this is only the particular interef of the 
party. And this is cited in Fitz. Abr. Barre^ pi. up. 
Therefore, even in that cafe, the intereft of the king in 
the execution of procefs feems only to be put in contra- 
diftin£lion to the intered of ^n individual in procefs fued 
DXit for his own particular benefit; inafmuch as the pro^ 
cefs of the crown refpe£ls the public judice and public 
intered of the realm: but it is not put in contra- 
didinftion to procefs for contempt, in which the public 
at large have as much intered as in otlier criminal pro¬ 
cefs. It is extremely important, where citations are 
made from the year-books in the abridgements, to look 
at the cafes themfelves from which the di£la are im« 


ported; for I have often found that a reference to the 
original cafe gives a very different meaning to the palfage 
cited. Here appears to have been a merely extra¬ 
judicial fubje^ of difcuffion: the quedion being whe¬ 
ther an ail of parliament, that all the corporations and 
licences granted b^^ing H. 6 , ihould be void; need be 
' ' fpecially 
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fpecially pleaded, or whether it (hould be judicially 
taken notice of as a public a£t: in confidering which 
tile palTage cited occurs as matter of obfervation between 
the judges* If it relied upon that alone, 1 Ihould not 
have thought it an authority ; efpecially when I find an 
older cafe in H. 18 AW. 2., which is in Fitz. Execution^ 
pl, 1^2 (a) i where it is faid, « Note, that the minifter 
of the king coming to levy exemiktt tf damages recovered 
may break open the houfe fattened if he cannot have tlie 
key: for it is not lawful for any to ditturb the execution 
of the kin^s minitter,” &c. It is not however clear that 
this might not relate to a levy by the king’s minifter, as he 
is called, for the king’s debt, and not to a levy by the 
king’s officer for the debt of an individual fubje£l. But 
in the latt^ fenfe the point was certainly ruled other- 
wife, (and according to the di€lum in the year-book 
13 Ed. 4. 9.) in the year-book 18 Ed. 4. 4. p/. 19. refer¬ 
red to in Ero. Abr. Execution^ pl. too.; for there all the 
juftices agreed that trefpafs lay agatnjl theJberiff for breakr 
ing the houfe to execute a fieri facias s for by the fieri 
facias he may take the goods, but may not break the 
houfe.” {b). What is faid by the judges in that cafe i§ 
confirmed by a ttill more important authority; a decifion 
in a safe of life and death. This was Cooked cafe (c), who 
was indifled for murder in voluntarily killing a iherilF’s 
officer while attempting to break into the houfe for the 
purpofe of executing civil procefs againtt him; and this 
was held to be manflaughter, and^^ not murder. Up6n 
the authority therefore of that cafe I lliould fay that i^ 
•ttands perfedlly clear, that an execution* at the fuit of 


(a] By printed 25X. 

{b) See aifo B7. lyf.fl. 35. and 3. 16.//. 19. 

(<) O e. Car, 337, ^ 

an 
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an individual cannot be capried into effedl: by breaking 
open the outer door: and therefore it remains to be con- 
fidered whether in this cafe the houfe was broken in 
the execution of procefs for the particular intereft of an 
individual, or whether it was done for the public weal ? 
That it falls under the latter defcripdion cannot, I think, 
be doubted. And without going into the otlier books 
cited by the Attorney-General to fliew that the privilege 
of keeping the outer door Ihut againft procefs is confined 
to procefs in civil fuits, it is fulHcient to refer to Stmayni^ 
cafe as reported in Cro, Eliz» 909., where it is faid «that 
afterwards in Mich, term, 2 Jac, i., this caufe was ar¬ 
gued again} and that Williams agreed with the opinion of 
Xcherton and Eenner in omnibus, and that the iheriff 
might not break any man*s houfe to take executicm, unlefs 
in the cafe, or for a cmtemptf &c. We under- 

ftand by this a eentempt of any of his majelly’s Courts of 
jufticc: but it cannot be contended that the Houfes of 
Legiflature are lefs ilrongly armed in point of proteSion 
and remedy againit contempts towards them, than the 
Courts of juftice are. Tliere is alfo Briggs* cafe, cited by 
the Attorney-General, which came on before Lord C. J.* 
Coke, and is to be found in i Roll. Rep. 336. It appears 
from the fearch which has been made in that cafe, that 
the {herilF was ruled for not returning an attachment 
againft Briggs r and there it was held clearly that on pto<< 
cefs of contempt the outer door might be broken open. 
Therefore upon authorities the moft unqueftionable this 
point alfo has been fettled, that where an. injury tq the 
public has been committed in the fliape of an infult to 
any of the Courts of juftice, on which procefs of contempt 
is ifiued, the officer charged with the execution of fuch 
procefs may, break Open, doors if necelTary in order 

JO execute 
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execute it. And therefore, upon thef^ authorities, I coil- 
ceive myfelf jullihed in faying, that all the points eflen- 
tial to be maintained in order to fuilain the defendant’s 
juflification upon this record are made out. Firfl, it is 
made out that the power of the Houfe of Commons to 
commit for contempt Hands upon the ground of reafon 
and necellity independent of any pofltive authorities on 
the fubjed^: but it is alfo made out by the evidence of 
ufage an<l praflice, by^egiflativc fandtion' and rccogni* 
tion, and by the judgments of the Courts of law, in a long 
courfe of well-eftablifhed precedents and authorities, 
adly, That the refolutioli of the Houfe, that the plaintiff 
had been guilty of a breach of its privileges, and that the 
order made for his commitment for that offence, were m 
conformity to their power; that the warrant iffued by the 
Speaker in this cafe, which warrant in itfelf embraces the 
refolution and order of the Houfe, was made in the due 
execution of their order : and that tlie mode of executing 
that warrant in this cafe, by breaking the houfe, after due 
notification and demand of admittance without effedt, is 
judifiablc, upon the ground of its being an execution of a 
pTOcefs for contempt, to which the perfonal privilege of 
the individual in refpedl to his door muft give way for the 
public good. Under thefe circumftances, without the 
leail particle of doubt upon my mind, I am clearly of 
opinion that there mufl be a judgment for the de« 
fendant* 

1 

m 

I 

Of OSB J. The validity of the defendant’s pleas itk 
jttftification has been fo fully argued, and the principlea 
alld the different authorities upon which we mud deter¬ 
mine the cafe, have beenfo elaborately dated by my lord, 
tJtAX is unneceffai:y for me to do more than to fay, that I 

per- 
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perfeAiy agree th^t the defendants juilificatton is mad^ 
oat upon all pomts. 

Batlet J. (a) I am entirely of the fame opinion in 
this cafe. My lord has gone fo very fully into it, that 
k .would be improper for me to take up more time than 
by adding a few words. In an early authority upon this 
fubjefl, in Lord Cokcf 4ib/?. 23. it is cxprefsly laid 
down, that the Houfe of Commons has not only a le« 
gillative charafler and authority, but is alfo a Court of 
judicature, having power of judicature: ami there are in- 
ftances put there, in which the power of committing to 
prifon for contempts has been exercifed by tlie Houfe of 
Commons, and this too in the cafe of libel. If then the 
Houfe be a Court of judicature, it mud, as is in a degree, 
admitted by the plaintiff’s counfel, have the power of 
fupporting its own dignity as eflential to itfelf} and 
without tile power of commitment for contempts, it 
could not fupport its dignity. It is alfo admitted, that 
an af^ion would not lie againft the members of the 
Houfe for any thing done as fuch; and if no fuch aftion 
will lie, I think that makes an end of tliis queftion; for 
it appears to me that the Speaker, in ifliiing the warrant 
which he has done by order of the Houfe, did not aff in 
the chara£ter of a fubgrdinate but in the charaflcr 

of a mmber of the Houfe. When the Houfe make an 
order that their Speaker fliall iffue his warrant, they do 
notdiref^ him to do it as a fubordinate minider to 
them, but only as being the individual member of greeted 
idignky in the Houfe, by whom, on diis and other occae- 
(xora, the Houfe fpeaks and ads; and his ad in this re^ 
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fpe£): is not, I think, the a£i of an oihcer, but the a£% 

% 

Of a member of the Houfe. But if it were the a£k of 
an officer of the Houfe, a^ing under and by virtue of its 
judgment on the fubje£t-matter, 1 cannot help thinldng 
that, where a Court has competent jurifdidlion to decide 
upon a point, .and has decided and given judgment upoti 
it, arid they dire£f their officer to carty that judgment 
into execution, the officer is prote£%ed by that judgment. 
If the Court have ordered him to do that which ivaa' 
within their jurifdidion to order, he is bound to obey 
their order. But it is faid, that the privilege of parliaA> 
ment is examinable in this court, and that it ought to 
have been averred, that this party was guilty of the 
contempt, flati.ng it as a traverfable fa6t, which might be 
tiled again elfewhcre againfl thofe who a£led under the 
authority of the Houfe of Gonimorts. If that were fo, the 
{z€l woul{jf be examinable not only in this Court, but in 
every inferior Court throughout the kingdom, in which an 
aflion of trefpafs could be fupported. Then, as the courts 
of juflice mufl: be confidered as {landing in the fame fitua 
ation, in refpefl to their judgments, as the Houfe of Com* 
Inons Hands with refpefH to its own orders, it mufl alfo be 
contended, that if this Court were to adjudge a party to 
be guilty of contempt, and were to dire£l an attachment 
to ifiue againfl him, and to commit him for that con- 
.tempt, any other C^urt, however inferior, might try the 
iame queflion again in an a£lion of trefpafs; becaufe 
it would be faid to arife incidentally, whether or ndt the 
:party .was guilty of that fad of which this Court had 
Adjudged him to be guilty, and whether that fad was 
•a contempt of this Court. I cannot fee how to flop 
Ihort of going that length, if this adion can be fup*< 

The 
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t6t 

The plaintiff’s counfel has cited a number of cafes^ l8ii. 
nrhich I will not go through, upon the habeas corpus BjJToEr-e 
a£l, which he has endeavoured to diftinguifh from 
this: thefe are *he dectfions of judges at diftant pe¬ 
riods of time, having full opportunity of re»confidering 
the queftion} all concurring in acknowledging the 
power of each Houfe of Parliament to commit for con¬ 
tempt. And though in the cafe of the Queen and Paty (a). 

Lord Holt differed from the other judges upon the parti¬ 
cular queffion which arofe there, yet he agreed on ge¬ 
neral principles, that the Houfe had power to commit for 
contempt; but he thought, that in the particular warrant 
then in queffion the Houfe had ftated that to be a con¬ 
tempt, which he, in his judicial capacity, was bound to fay 
was no contempt, and tlierefore that the warrant itfelf 
(hewed an ercefs of their jurifdiflion, and was fclo de 
fe. Thefe cafes upon the habeas corpus a6l were at¬ 
tempted to be diftinguilhed from this, by relying upon ex- 
preflions made ufe of by fome of the judges, that al¬ 
though they could not queftion judgments of commit¬ 
ment by the Houfe direSlIy, yet that when, thofe judg¬ 
ments came incidentally before them, they would have 
full power to examine into them. And then it is af- 
fumed that in this particular cafe the queftion arifes in¬ 
cidentally. Now, as it appears to me, the very objefl of 
this affion is to make a direH attack upon the judgment 
of the Houfe of Commons, and to bring that matter, and 
that matter only, into queftion; and would it not be ab- 
furd to fay that though we cannot difchatge the party 
committed from his imprifonment, becaufe that would 
be direflly arraigning the judgment of the Houfe, yet that 
he (hall have an opportunity of recovering by af^ion fuH 
fatisfaAion for lying in prifon •, and that in giving fuch 

(«) %Ld.Raf xoo$. 'I 
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fati8fa£lion the judgment of the Hoyfe is left where ifl 
was. But it feems to me that the giving the party full 
fatisfa£^ion for his imprifonment is, in legal contempla- ' 
tion, to do away all the puniihment he has received: and 
if that be not bringing into queftion again tlie judgment 
of the Houfe, I cannot underftand how the point can be 
more dircftly brought into queftion. This is what oc¬ 
curs to me to fay upon this part of the cafe. 

As to the warrant, it feems to me that it has diftin£lly 
enough pointed out that which, uling our common fenfe 
upon the fubje£):, mull be underftood to be a contempt of 
the Houfe. It ftates that a certain paper, printed by the 
authority of the plaintiff, was a libellous and fcandalous 
paper, reflc£ling upon the juft rights and privileges of 
the Houfe: and every perfon reading tliat muft know 
that it means libellous and fcandalous refledtions caft 
upon the juft rights and privileges of the Houfe. 

Then as to the breaking of the outer door to execute the 
warrant, I think that whoever reads Semaw/s cafe will fee 
that Lord Coke was making the diftindliion between thofe 
cafes in which the king, ftanding forward as profecutor on 
behalf of the fubjefton public grounds^was party, and other 
cafes in which the fubjects were parties only in refpe^ of 
their private rights: but he was not meddling with cafes of 
contempt. Frocefs of contempt, however, has been held 
in other cafes tg warrant the breaking of the outer door 
for the purpofe of executing it: it was fo in Semain^s cafe, 
and in Briggs* cafe; and ^here is another cafe in TVilles^ 
459., in which an attachment for a contempt was treated 
not as civil, but as criminal procefs; and therefore 
it was held that it might be executed on a Bunday; 
md the reafon afligned is, that a contempt of the Court 
is a breach of the peace. Now in every breach of the 
peace the public are confidered as interefted» and the 

execution 



IK THE Fifty-first Tear of GEORGE HI. 

Execution of proceis againil the offender is the aflertion of 
a public right: and in all fuch cafes^ I apprehend that the 
officer has a right to break open the outer door, provided 
there is a requeft of admiffion firft made for the purpofe^ 
and a denial of die parties who are within. Upon thefe 
grounds 1 entirely agree with my lord and my brother 

Judgment for the Defendant. 
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Sir Francis Burdett, Bart, agatnfl Francis 
John Colman, £fq. 


Weintfda^t 
June 19U1. 


^HIS cafe, which was a fequel to the preceding, 
was tried at the bar of the court on Wednefday 
the 19th of June 18 ii, the Court being then full. 
The declaration was in trefpafs for an affault and falfe 
imprifonment of the plaintiff by the defendant, the Ser¬ 
jeant at Arms of the Houfe of Commons, acting in exe¬ 
cution of the Speaker’s warrant, and the form of the 
counts was in terms the fame as in the a£lion againft the 
Speaker, reddendo lingula lingulis. The pleas alfo in 
this aftion were like thofe in the former; namely, the ge¬ 
neral ilTue of not guilty, and two fpecial pleas of juf- 
tilication; the one jullifying the arrell and imprifonment 
of the plaintiff under the Speaker’s warrant, and the 
breaking of the houfe, the outer door being ihut and 


The Serjeant at 
Arms of tlie 
Houfe of C('m« 
mons. being 
charged with 
the execution of 
the Speaktr's 
warrant for ar- 
rtiling and con¬ 
veying to tlie 
Tower the 
piaintilF, a 
member of the 
Houfe, for a 
breach of pri- 
vi.'cge, is not 
guilty of any 
exctfs of autho¬ 
rity in the exe¬ 
cution of fuch 
wairant, fo as 
to make him 
a trefpafTer ab 
initio, if, upon 
the refiifal of 


the plaintiff to 

fubmit to the arreft, and his (hutting his outer door again ft the Serjeant, who had demanded 
admillion fob the purpofe, and declaring that the warrant was illegal, and that he would 
only fubmit to fuperior force; and a large mob having aftembled befoie the plaintiff’s 
houfe, and in the ftreets adjoining; fo that the Serjeant could not arreft and convey the 
plaintiff to the Tower, without danger to himfeif and his ordinary alliftants, if at all by 
the mere aid of the civil power; the Serjeant thereupon call in aid a laige military force; 
and after breaking into the plaintiff’s houfe, plant a competent number of tlie military 
therein for the purpofe oiF ftcuring a fafe and oenvehient paflage to conduct the plaintiff 
.out of the houfe into a carriage in waiting, and from thence c^nduA him with a large 
military efcort to the Tower: ufing at the fame time every perfunal curtefy to his prifbner 
confiftent with the due execution ut his duty; which however will not admit of dcLy, 
(breeding haiard,) in the execution of fuch warrant. 
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i8l I* fattened againft the officer^ for the purpofe of executing' 
fiviDRi^T warrant, and the execution of it by the aOiftanCe of 

agai^ foldiers and armed men t the other fimilar to it, only omit- 
ting to juftify the breaking of the houfe* The only diflfer- 
ence in the juilificatiohs pleaded by this defendant from 
thofe pleaded by the Speaker beingj that thefe juitificatory 
pleas contained in addition a di(lin£t; allegation that the de¬ 
fendant, at the time of the feveral trefpalles complained of, 
was Serjeant at Arms of the Houfe; and omitted fo much 
cf the former pleas as related to the other warrant of the 
Speaker addrelTed to the Lieutenant of the Tower; only 
alleging (after ftating the delivery of the plaintiff into the 
cuftody of the Lieutenant of the Tower of London by 
the defendant, to be kept and detained in prifon there, in 
obedience to the refolutions and order of die Houfe) 
•• as it was lawful for him to do for the caufe aforefaid:” 
and then concluding as in the former pleas pleaded by 
the Speaker. But in this cafe die pliuntiff, inftead de¬ 
murring as in the former aAion to the juftificatory pleas, 
replied fpecially, as follows, after joining iffue to the 
country upon the plea of not guilty. 

Replication. — And the faid Sir Frands^ as to the 
plea of the faid Francis John Colndm by him fecondly 
above pleaded, as to the faid fevetal trefpafies in the 
introdudtory part of that plea mentioned and dierein at¬ 
tempted to be juffified, faith that he the faid Sir Francis^ 
by reafon of any dung by the faid Francis John in that 
plea alleged, ought not to be barred from having and 
maintaining his aforeiaid afrioo thereof againft him the 
faid Francis John, becaufe, protefting that the fsud plea is 
whidly infudicient in law to bar or preclude the faid Sir 
Frauds kom having and maintaining his.aforefaid adrion 
againft him the faid Francis John,' for replication never- 
thelels in this behalf the faid Sir Francis faiti^ that the 

faid 
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iaid Francis John^ at the £iid time when, &c. in the faihe 
plea mentioned, at the parifli aforefaid, in the coant]^ 
aforefaid, wrongfully and injurioufly with force and 
arms, and with a large military force f our /aid Lord the 
King, then and there armed with dangerous and ofikifiye 
weapons, to wit, with muikets, bayonets, fwords, &c., 
,the fame military force being then and there ufed by him 
the faid Francis John againft the faid Six' Francis in and 
for the execution of the faidfrf»mendoned warrant in the 
fame plea mentioned, and with fuch nulitary force^ fo 
armed and ufed as aforefaid, as was impri^j excejfve^ 
and unneceffary for that purpofe t the fame military force 
being the faid foldiers and men armed in the faid firft 
count mentioned} and in an unreafonahle manner^ and 
more violently than was necejfary or proper in or for the-exe- 
eution of the fame warranty to the great terror and alarm 
of the faid Sir Frauds, broke and entered the faid mtjfuage 
of the £ud Sir Francis, (the outer door of the faid mef* 
fuage then and there being Jbttt andf^ened,) and broke 
open the faid windows and window^ihutters, and through 
the fame broke into and entered the faid meffuage, and 
made a great ncufe and difturbance therein, and made the 
faid aflault in the faid iirit count mentioned on the faid 
Sir Francis, and laid hands upon him, and forced and 
compelled him to go from and out of his faid meduage 
into the faid public ftreet there, and alfo forced him ta 
go in the faid coach in, through, and al<mg the faid ftreeta 
and highways in the faid fir(t count lUmtioned to the faid 
prifon called the Tower of London, and there imprifoned 
the ikid Sir Frcmcis in manner and form as the ftid Sir 
Frauds hath in bis faid declaration above thereof com* 
plained againft him the Dud Francis John i and this he 
the faid Sir Francis is mady to verify i wherefore fince 
faid Frauds John hatix above in lus faid fecond plea 
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acknowledged the committing of the trefpafles above by 
the hid,Francis Joi>n in his faid fecond plea attempted to 
be jui^ified, he the faid Sir Francis prays judgment and 
his damages by reafon of the committing thereof to be 
adjudged to him, &c. There was a iimilar replication 
to the third plea, omitting the breaking of the houfe* 


^^uTmtbt exajt. defendant rejoined, as to the replication to the 

fecond plea, that by reafon pf any thing therein alleged 
the faid Sir ought not to'have or maintain his 

aforefaid adlion againft him as to the feveral fuppofed 
trefpafTes in the introductory part of that plea mentioned 
and therein juftified, becaufe he fays that he the faid 
Francis John did not commit the faid feveral fuppofed tfcfe 
pajes, or any of them^ with fuch military force as was im-> 
proper^ exceffvci or unnecejfary for the execution of the faid 
frjl-mentioned warranty in the fame plea mentioned, rutr 
in an unreafenahle manner and more violently than was nen 
^ffe^^y or proper in or for the execution of the feud warranty 
in manner and form as the faid Sir Francis hath in his 
faid replication above alleged: and of this he the faid 
Francis John puts himfelf upon the country, &c. There 
was the like rejoinder to the third plea. The plaintiff 
joined iiTues on thefe faCts, 


Shepherd Serjt. led the caufe on the part of the plain? 
tiff, who was aililted alfo by Runnington Serjt., Holroydi 
Clifford^ Qourtenay jun., and H, Shepherd, In the courfe 
of addreiling the jury, Stxytl Shepherd {a) faid, that as to 
a great part of this caufe, the defendant, the Serjeant at 
Arms of the Houfe of Commons, was to be confidered 
merely a$ a nominal defendant, being no more than sm 

(a) No other part of the learned Serjeaiit'i addrefi to the jury ia in> 

( troducM Uian that which involved confidenttOM of ^w.>• 



IK THE Fifty-fiest Year OF GEORGE in. 

inftrument for executing the Speaker’s warrant} the quef- 
tion as to the legality of that warrant being in truth 
in C(Kitroverfy between the plaintiff and the Houfe of 
Commons. But an officer might exceed his authority; 
and' however valid the warrant might be in itfelf, he 
would at all events be anfwerable for any excefs or mif- 
condu£f of his own in the execution of it. It was evident 
however in this' cafe that the fame power, which dire£I;cd 
the defendant to execute the warrant, upheld him alfo in 
the mode which he had adopted for that purpofe. He ob- 
ferved that though the record prefented many queftions for 
difculfion and decifion, yet he did not mean to ftate that all 
thofe queftions, which muft be decided fomewhere^ were 
fit or proper for the confidcration and decifion of the jury ; 
for the law of this country, much as it valuedj and highly 
as it ought to value, the province arid fundtions of a jury, ' 
had wifely made a diftin^ion in this refpe£l:; referring 
mere queftions of law to the decifion of the judges 
learned in the law; and quefliions of mere fa£t to the de¬ 
termination of the jury: and when queftions of law and 
fa£t are fo mixed that they cannot be fepar^ted, the 
learned judges who prefide at the trials of oaufes fo cir- 
cumftanced ftate their opinions upon the law to the jury 
who are to decide the fa£ts. That as to thofe queftions 
of law which had been decided by the judges in the former 

caufe of Burdett againfl Abbott he fhould withdraw them 

% 

from the decifion of the jury, not as having been decided 

in another caufe, but becaufe he did not confider them 

as fit fubje£ts for their decifion. But if any of the fame 

queftions were to arife in this caufe, which he thought 

were fit for the decifion of the Court, he Ihould, with all 

• 

reverence to the high authority by whom thofe queftions 

• 4 > . 

had been before decided, again bring them into judgment. 
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The fubftance of the plaintiff’s complaint ii) that tfia 
defendant broke and entered his houfe with a miiitaxy 
force, and arrefted and took him as a piifoner to the 
Tower of London, The defendant answers that there 
being a parliament aifembled, the Houfe of Comment 
had refolved that the plaintiff, a member of that Houfe,) 
had been guilty of publifhing a libel refledfing upon their 
privileges, and had thereupon ordered him to be com* 
mitted to the Tower. Now whether the Houfe of Com* 
mons have by law the power to come tp fuch a refolu* 
tion is a queftion of law and of law only: the queftion 
of fa£f, which could alone upon that have been intro- 
duced to the confideration of the jury, wopld have beeit 
whether the Houfe had fo refolved or npt: but as to the 
queftion of law, it was not neceflary then to difeufs it, as 
the jury had no jurifdidlipn to decide it. The defendant 
further anfwers, that the Houfe in confequenpe of that 


sefolution, through the medium of their Speaker, iflued 
their warrant to the defendant, as Serjeant at Arms, di* 
:te£Iing him to arreil the plaintiff and deliver him to the 
cuf^ody of the Lieutenant of the Tower. Whether or 
npt that warrant fo iffued was a legal warrant to the 
defendant to anefk the plaintiff muft alfo be a queftion 
of law. I)pt how, or in what mode, or with what degree 
of force the defendant might execute that warrant under 
the circumf^ances involves matter ^th of law and fa£l:; 
whether he had a right to break open the houfe, in order 
to arreil*thc plaintiff, it a queffion of law combined with 
certain fads. If there were a neceffity for doing fo in 
order to execute the warrant, after admittance demanded 
and refufed} the right to do fp would be a queffion of law« 
But it is not open to the plaintiff now to agimte the queC* 
tioif whether or not there was fuch a necelHty in that re* 


i for the plea ftates that the defendant did demand 
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admittance afid could not obtain it, and therefore he af^. 
wards broke the window as the moil; conreiuent way of 
getting into the houfe for the purpoib; and diat is not 
put in ifliie: and therefore whether he could break the 
houfe for the purpofe ftated is matter of law. But ftill 
the manner and circumftances with which die Houfe was 
broken and entrance obtained, that is the doing diis unth 
the aififtance of a military force and great numbers of 
perfons, and the condu^l; of the o^Acer and his affiftants 
afterwards in the plsundfiPs houfe, involve, together with 
matter of law, very important matters of h€^ proper for 
the confideradon of the jury. The phuntiffcomplaina that 
it was done with a military force, and with fuch military 
force as was improper, exceffive, and unnecellary for the 
purpofe, and that it was done in an unreafonable manner^ 
and more violently dun was neceflTary or proper for the 
eaecption of the warrant. This excefs is deiued on the 
part of the defendant | and that is the peculiar and import 
tant point which the jury have to try, 

‘Without touching the tjueftion whether die Houfe of 
Commons may make any refolution diey pleafe as to their 
privileges, or in what cafes they may commit s it is net 
ceflary to conhder what was the nature of the procefs 
which the Setjeant at Arms was charged to execute, in 
order to afcertain what was the proper mode of executing 
it, and whether the mode purfned by him was proper. 
This procefs is difficult to be defcribed, becaufe ffie forna 
of it is not to be found in any of the ancient boolu of the 
law. In early days wheit the Houfe of Commons firfb 
began to vindicate their own privileges, they feem hardly 
to have knowi^ by what procefs it was to he done. At 
ilrfl: it was fuppofed that the produfrion of the mace and 
a verbal order tp the officer who bore it was ^ fufficient 
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waitant for the- purpofe (<*); the Speaker’s warrant was 
then unknown. Neither is any thing more certain to be 
found in any law book with refpeft to the office of Ser¬ 
jeant at Arms. The ancient common law officers for 
executing procefs« with the duties and powers belonging 
to them* are fpoken .pf in all our law bookstand in zGts 
of parliamentbut nothing is known of th6 duties and 
powers of the Serjeant at Arms, except in the exercife of 
this authority delegated to him by the Houfc of Commons 
itfelf. The Serjeant at Arms is a patent officer appointed 
by the Crown, One of the officers of that defcription is 
affigned by the King to attend.the Lord Chancellor, or 
the Court of Chancery, and he has the execution of at 
lead one fpecies of procefs of that Court, that is, againd 
a party who does not'coipe in -upon a commiffion of re» 
bellion iffiied againfl: him. One mode of trying the legal 
powers of an officer in the execution of procefs is to fee 
whether his right to call in affiilance is recognized by any 
legal authority. The iherilT, it is well known, has a right, 
recogni;;ed by the common and ll:atute laW) to call in aid 
all who are reiident within his county to affift him in thi^ 
execution of criminal and ciyil procefs, upon occafions, 
againfl: refiflance made or threatened. So alfo conilables 
and other known confervators of the peace at common 
law may, if refilled, call in the by-ftanders to their aid; 
and thofe to whom notice is given are indidlable if they 
refufe to affift. But ho fuch recognition is to be fqund 
in our books of the authority of the Serjeant at Arms to 
call others in aid of him in execution of the Speaker’s 
warrant. In whofe name is he to call for it ? Not in the 
name of die Crown, becaufe he is not charged with the 
execution of the procefs of the Crown. The Houfe of 

) Thia allttdes to Ftrren^ cafe, vide ante, 40. 
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Commons would repudiate the ailiftahce of the Crown 
to execute its procefs. Befides, the execution of legal 
procefs may again bej as in former times it has been) 
voted a breach of privilege ; and the (heriff and the Ser¬ 
jeant at Arms may call for alliftance againfl: each other; 
and which call is the rubje£l to obey ? The fubje^ 
might be placed in a predicament liable to be punilhed 
either for.aiding or for refufing to aid the Serjeant at 
. Arms. The Houfe might vote it a breach of privilege^ 
as they formerly voted Lord C. J. Pemberton and another 
of the jndges guilty of a breach of ■ privilege for giving a 
legal judgment upon the record, fuch as every judge muft 
have given upon that record ; and as the Houfe have done 
upon other occafions of legal proceedings had againfl: 
th«ir retblutions: but it never was heard of that a perfon 
was liable to be indited for refufing to aid the Serjeant 
at 'Arms in the execution of procefs, but only for re- 
fuling to aid the King’s civil o^cer upon afliflance duly 
demanded and withheld. In the year 1697 Mr. Duncomb, 
a member of the Houfe of Commons (a), was accufed in the 
Houfe of having attempted to forge certain indorfements 
upon Exchequer-bills; on which the Houfe expelled and 
committed hint, and alfo paiTed a bill of pains and penal¬ 
ties againfl him. But when the bill was fent to the 
Lords’ Houfe, they threw it out; thereby acquitting the 
perfon accufed of the charge; and ordered him to be re¬ 
leafed from cuftody, and fent their own officer to releafe 
him: on which the Commons ordered their Serjeant at 
Arms to take him again. Suppofe thefe officers, thus 
afling under counter orders, had met at the door of the' 
prifon, and each had called on a by-ftander for aid in the 
execution of his procefs ; if the fubje£l were bound tO: 
in aid of eiffier of the conffi^ng authorities, he muft 
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fall a sri£^im whaterer part he took. He might then 
fairly fay with the dying Mtrcuiio who fell a viflim to the 
feud between the houfes of Montague and Capuiety ** a 
plague o* both your houfes.** But fuppoling there might 
exift occafions where the Serjeant at Arms may lawfully 
call in aid the civil power to overcome refiftance to the 
execution of the Speaker’s warrant; and luppofing that 
<* all mayors* bailiffs, flierifl^, under-fherifls, conftables» 
and headboroughs, who are particularly enumerated in 
^e warrant, were bound, on being re<|uired to aflift him 
in the execution of it; (which, whether they are fo bound 
or not, it is not necelfary noUr to determine:) itill the 
plaintiff would have a right to complain, as he now does^ 
that the Serjeant at Arms did not call to his affiftance 
thofe known officers of the law, but came with a largo 
military force to make the arreft, and with that force 
broke and entered the plaintiff’s houfe, planted foldiers in 
it with military array, and with military parade conduced 
him from his houfe in PiecadUfy, through the public 
Rreets, like a prifoner in a ftate of warfare as a foreign 
enemy, to the Tower. Without meaning to fay that 
there might not be cafes where the civil power would be- 
warranted in calling in the affiftance of the military, if an 
abfolute neceflity exifted for it, in order to fupport the 
legitimate arm of the law againft force} yet in every 
free ftate and in the mind of every free man there ia and 
ever will be a great jealoufy of military interference in 
dvil adminiftratkm. Men embodied as foldiers have 
duties caft upon them very different from ftmfe by which 
diey are governed as civil dtiaens's they are hound to n 
ftridler fpeciea nf ohedlenoe to their officers than ordit 
liary: when called into ferviccs thby cannot diforuninato 
Upon ^eir oW Ju^h^R^enl On the difterent degrees of ne« 
ceflity, but are bound ^ jdcld a prompt obedience to 
tibeh officers, it » fpt,:ies of force d^eforc which is 

alienc 



IN THE Fiftt-viest Tsae OF GEORGE III. 


m 


illene to regular enforcement of the law8> which all 
men are bound to fupport upon their individual judgment 
when properly called upon; and refort to fuch extraordinary 
force can only be j unified by a plain necefllty. Therefore^ 
even if the Serjeant at Anns had authority by law to call in 
Ids aid the military in an extreme cafe, he muft fail in 
ihewin^g fitch an extremity upon this occafion. The plain* 
tif was not indi£ItJl>le for refufing to open his door for the 
execution of this procefs, though the ofllcer might break 
it open if the law gave him authority to do fo. Butivhat 
right had the defendant to enter the plaintifPs houfe, 
when broken, with above 150 foldiers, and with that force 
to feize lifm and take him to the Tower in the manner 
in which it was done ? It may be faid that it was necef- 
fary on account of the heat and inflammation of the public 
mind in refpeA of thefe proceedings to call out the mili¬ 
tary to preferve order out of doors; but that would not 
juftify the officer in taking a large band of foldiers into 
the plaintifPs houfe, in order to execute the procefs 
there, where no refiftance was oppofed to him beyond Ithe 
fhutting of the outer door againft his entry in the firft 
inftance. If other perfons out of doors, with whom the 
plaintiflThad no connexion, were rioting, that would not 
warrant the ufe of unneceflary violence and terror againft 
him. Admitting that it was neceffary to force into the 
houfe in order to execute the procefs, it was not neceflary 
to do this with a band of foldiers. There was no in- 
ftance before this of the breaking of a man’s houfe in 
order to execute the procefs of the Houfe of Commons, 
nor of the execution of fuch procefs by the aid of a mili¬ 
tary force: the plaintiff therefore might we)l have ima¬ 
gined at the time, that he had a right to Ihut his door 
againft the officer; and the force ufed to overcome this, 
which was the only refiftance oflered on the part of the 
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l8tl» was in the words of the re{>licatidn, ** improperj 

Boidktt and unneceiTary for that purpdfe i ** and it was 

agmiift done ** in an unreafonable manner, and more violently 
than was neceflary or proper for the execdtioa of the 
warrant/* If fo, the defendant is a trefpaiTer : and the 
law confiders every man, who in executing a procefs isi 
guilty of any excefs, Ss a trefpulTer from the beginning : 
though in meafuring the quantum of damages, it maybe 
admitted that there is a great difference between thofe who 
without pretence or colour do a wrongful a£t, and thofe 
who are only guilty of an excefs in doing a legal ad. 

BvtJmu ’ The plaintifPs counfel then examined the witneffes on 
bis behalf} and the fubftance of the cafe as proved by 
them, and by fuch of the defendant*s witneffes who fpoke 
to the perfonal communications between the plaintiff and 
the defendant or his deputy } which ferves to fill up the 
chafir.s in the plaintiff's evidence, and to render the whole 
account confident and intelligible; was as follows:-— 
The warrant, being admitted, was dated the 6th of ^pril 
1810. On the morning of that day {Friday) ^t. Colman 
' called at the houfe of Sir Francis in Piccadilly^ and not 
finding him at home lent Mr. CUmenifon his deputy with 
a letter to him in the courfe of the fame morning, which 
letter was as follows : « Sir, Having received a warrant 
from the Houfe of Commons, and an order from the 
Speaker to wait upon jou to convey you to tlie Tower, I 
called at your houfe this morning at 9 o'clock, and was 
informed you were not at home.^I ihall be much obliged 
to you to let me know when I can fee you, that in doing 
pay duty as Serjeant at Arms, I may not be deficient in 
paying every proper attention and refpe£l to you, wifh- 
ing to confult your convenience as to the time and mode 
of your removal." (Signed) F, J, Cofman, , Sii* Francis 
returned for anfwer on that day; " Sir, On my return from' 

Wimbledm 
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Wimhledm I found your polite letter, and lhall be at home 
to receive you at 12 to-morrow/’ (Signed) F, Burdett. 
Mr. Colman Called again between 7 and 8 o’clock in the 
evening, when he faw Sir Francis t and the fubftatice of 
the Gonverfation between them at this time was to this 
effe^* Mr. Colman faid he came to arrefl: Sir Francis, 
and that he had been reprimanded by the Speaker for not 
arrefting him in the morning. He produced the warrant, 
and gave it into Sir Franciis hand, and exprelTed a hope 
that Sir Francis would then go with him. Sir Francis 
inquired if Mr. Colmon had any body with him, who an« 
fwered that he had only another gentleman below. Sir 
Francis faid he thought that the warrant was illegal, and he 
Piould not obey it, and returned the warrant. Mr. Colman 

endeavoured to perfuade him to go, but Sir Francis re- 

^ _ 

fufed; and finally "Mx.Colman went away. SirFraficis 
offered to fend a letter by him to the Speaker, but Mr. Col* 
man declined carrying it; and it was taken to the Speaker 
by Mr. Jones Burdett, the brother of Sir Francis, This 
letter was read in the courfe of the defendant’s evidence; 
but it is fufheient to flate that Six Francis therein declared 
his opinion that the warrant was illegal, but that to Jupe- 
rior force he mujl fubmit. The next morning {Saturday) 
between 6 and 7 o’clock, Mr. Clementfon called at the houfc 
of Sir Francis, Mr. Wright the meffenger, and a con- 
ftable, for the purpofe of arreiting him in purfuance of the 
warrant; but was informed by the porter that Sir Francis 
had left his houfe the preceding evening, and was not 
then at home: in confequence of which information Mr. 
Clementfon returned to Mr. Colman^ and they preceded, 
accompanied by the high conltable and a police officer, 
to the houfe of S>\x Francis at Wimbledon j but not finding 
him there, they returned immediately to town. About 
2 o’clock the fame day Mr. Clementfon called again at the 
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iStt* Koufe of B\x Francis in Piccadilly i the door was opened 

•vawTT a* chain, and fliut again by the porter as fooa as he 

knew who it was. After waitinir at the outfide fome time 

CetMAITt , ^ , 

longer, Mr. Clenuntfon knocked again, and was let in by 
another fervant) but the porter ibon returned to the hall, 
and turned him out agadnw The porter, it appeared, re* 
ceived orders in the courfe of Saturday to keep the door 
faft, and not to let in Mr. Coltnan or any body from him^ 
and for the moft part of that day, and through the Sunday, 
and till the houfe was forced on the following Monday, 
the chain of the outer door was up, and the door re* 
snained barricadoed: and orders were given on the Sunday 
in particular, in the pretence of Sir Francis, ihzt no per* 
fon (hould be permitted to enter from without unlefs 
diey broke in by violence. About 8 o’clock on the Sun^ 
day Mr. Caiman, attended by Mr. Clenuntfon and feveral 
police officers (without the niilitary) went again to the 
houfe and tried to gain admittance at the door, but with* 
out effed^: the door was not opened. They left perfons 
to watch the door, and remained in the neighbourhood, 
but no opportunity of entering offered in the courfe of 
Sunday. On the Monday morning preparation was made 
for forcing die door; previous to which Mr. Caiman de* 
manded admittance for^the purpofe of executing the 
Speaker’s warrant; but without efiedl. About 10 o’clock 
on that day, fome of Mr. Calmatf% affiftants, followed by 
feveral foldiers,forced their way into the houfeof Sir Fran* 
cis, by breaking through a window in the area, ufing no 
more force than was neceflary to obtain an entrance. 
About 150 foldiers, (according to the plaintifPs witnefles,) 
but according to the defendant’s witneffes '50 or 4 o at 
moft, armed with their mufkets, voete immediately after* 
wards introduced and marfhalled in files in the entrance 
hall, for the purpofe of keeping a clear paflage from the 

outer 
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outer door to the bottom of the ftair-cafe leading up to 1811. 
the drawing-room where Sir Francis and his family and - 

° - BuitnKTt 

friends were • fitting; There were alfo a few conftables againfi 
with ftaves in the hall. Mr. Colman and his deputy^ Colma*. 

without .any foldiers^ proceeded up the Hairs into the 
drawing-room, when Mr, Colman informed Sir Francis 
that he was come to arreft him under the warrant, which 
was produced and read to him. Sir Francis difputed the 
legality of the warrant, and inquired if either of the 
flierifFs were there to proteft him, Mr. Colman faid that 
it was of no ufe for Sir Francis to refift, as he had a great 
military force to take him in cafe he would not go with¬ 
out, and begged him to go quietly. Sir Francis defired 
Mr. Colman in the King’s name and in the name of the 
law to defift; faying that the warrant was illegal, and 
that they muft ufe force. The arreft was then made by 
two perfons laying hold of Sir Francis by Mr. Colman'z 
orders} and he then, finding it impoflible to make any 
refinance, was condu£fed down the ftairs quickly, through 
the files of foldiers in the hall, to a coach which was 
ready at the door, into which Sir Francis and his brother, 

Mr. Clementfon and another afliftant, got j Mr. Colman ac¬ 
companying them on horfeback; ahd in this way they 
proceeded with a guard of horfe through the ftreets, 
which were lined with immenfe crouds of people all the 
way, to the Tower, where Sir Francis was delivered into 
the cuftody of the Earl of Moiras as Lieutenant and Con- 
ftable of the Tower* by virtue of the other warrant of 
the Speaker. There was no other refiftance made by 
Sir Francis to the execution of the w'arrant by Mr. CoU 
many except keeping the outer door (hut againft him $ and 
it was proved by Mr. Jones Burdett and other witnefics 
that Sir Francis received the greateft civility and atten¬ 
tion from Mr. Coltsan in the manner and time of cxe- 
VoL. XIV. N cutiiig 
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cuting the warrant, confidently with the duty of Ris 
ofHce>; and that Sir Francis experienced no infult or in¬ 
convenience in the courfe of his conveyance from his 
houfe to the Tower. 

It appeared further, upon the crofs-examination of the 
plaintiff’s witneffes, that from the Friday, in part, after 
Mr. Coltnan had been to the houfe of Sir Francis in Picca» 
duly with the warrant for arreding him, and more deci- 
fively from the morning of the Saturday, before the mili¬ 
tary came there, until the time when Sir Francis was 
carried away to the Tower, there was a confiderable mob 
collefted before his doors and in the dreets adjoining, 
from time to time hallooing and fliouting “ Burdett for 
ever j” obliging paffengers to pull off their hats as they 
paffed the houfe, or pelting them, their carriages and 
horfes, with dirt, if they did not. That the military w^re 
called out on the Saturday, and poded oppofite the houfe 
and in parts adjacent. The increafing numbers and vio¬ 
lence of the mob tliroughout the Saturday and Sunday, 
and on the Monday morning, were fpoken to more parti¬ 
cularly by the witneffes on the part of the defendant. 

On the clofe, however, of the plaintiff’s evidence^ 
Lord Ellenborough C. J. alked Shepherd Serjt. to point out 
what part of the judification he contended was not made 
out upon the evidence already given, in order that the 
Attorney-General jnight point his attention to that part, 
and thus diorten the difeuffon. In anfwer to which he 
Rrd fuggeded a doubt, whctl^er the diefendant had a right 
to execute the warrant by means of a military force. 
But the defendant (his Lorddiip obferved) had infiiled in 
his judification on his right to call in aid fildiers, eo no¬ 
mine, in the execution of the warrant; and if it had not 
been lawful for him to ufe foldiers at all for that purpofe; 
the plaintiff diould have demurred to the plea: indead of 
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which he had only relied in his replication on ah cxcefs, 
that the defendant with fuch military force as was im¬ 
proper, exceflive, and unncceflary for the purpofe, in an 
iinreafonable manner, and more violently than was necef* 
fary or proper for the execution of the warisant, broke and 
entered the plaintiff's houfe. Wlierein then does the 
excefs confift, and what part of the junification do 
you fay remains uuanfwcrcd by the plaintiff's own 
proof ? 

Shepherd thereupon obferved, that admitting that 
hy law foldicrs might be ufed for fuch a purpofe if ne- 
ceffary, ftill he was at liberty upon this iifue to contend^ 
that no necefiity In fafl exiiled in this cafe for uGng the 
military at ail, for the purpofe of making the arrefl: but if 
it did, at all events it was a queHion for the jury to confider 
whether the number of the foldiers ufed, and the manner 
of ufing them, in making the arreft in the houfe, were not 
nn excefs beyond any reafonable necellity which the oc- 
cafion called for. That even in the cafe of a (heriff who 
has the acknowledged power of calling out the poffe 
comitatus armed to aflifl: him in the execution of procefs 
if refilled, yet it would be a queftion for a jury, whether 
in a particular cafe he had not exerted that power unne- 
ceflarily and opprefllvely againfb a particular individual 
whom he was authorized to arireH. 
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The Attorney-General {w\io vras aflifted by Garrotu^pam- 
piert Abbottf W.EJTamtem^-mdiKichardfon^ thenaddrelfed 
the jury upon the whole cafe before them, in the courfe 
of which he Hated the queftion for them to be whether 
the Serjeant at Arms unnecefliurily and wantonly carried 
large military force to Sir Francis Burdett*^ houfe to 
Kecute the warrant; or whether in the execution of it 
iii ftiat manner^ his object was only to fecure the preferva- 
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tioii of the peace by the force which he took to his aid, 
and whether that force was not neceflary and proper 
under the circumftances ? He obferved, that it would 
be no anfwcr to fliew, even if the fadl would have borne 
it out, that the officer might perhaps have executed his 
warrant with a lefs force than he took with him j for the 
public peace was not to be hazarded upon any calcula¬ 
tion of that fort. If a peace olficer apprehend refiftance 
to the execution of procefs with which he is charged, he 
ought to take fuch a force with him as will not only with 
certainty overcome it if made, but will alfo prevent the 
attempt from being made; he is not to put himfelf and 
the public peace in a ftatc of d.ubious conflift with thofc 
who meditate rcllllance. Without difculTing whether 
the Serjeant at Arms could enforce the allillanceof others 
in executing the warrant of the Houfc of Commons, be- 
caufe it is unnecefiitry on this occafion; there can be no 
doubt that he himfelf was bound to execute it, and that 
whoever did alfill him was warranted by law in fo doing; 
and fo far the defendant’s juftification ftands admitted 
upon this record \ for the plea ftates that upon the re- 
fufal and omiffion of the plaintiff to open the outer door 
to the Serjeant at Arms, he with the aid and ajjijiance of 
the /aid foldiers ami men broke open the window, &c.: 
and if he had no right to avail himfelf of fuch affifiancc, 
and the affiftance itfelf were illegal, the pica fhould have 
been demurred to as bad in law ; inftead of which the 
plaintiff only replies an excefs in the degree. The only 
queftton therefore which can be matle is whether the 
defendant called in an improper and exceflive force to 
execute the warrant, and ufed it in an opprelfive and out¬ 
rageous manner. In confidering which, it is to be kept 
in mind that the duty of the Serjeant at Arms was not to 
finiflj with laying his hands upon bb prifoiier and taking’ 
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iiim into his cuflody, but was to continue till he had 
fafely lodged his prifoner in the cuftody of the Lieutenant 
of the Tower, as he was directed by his warrant to do: 
and it was his duty, looking to all the circumftances 
which had taken place or might be expefted, to provide 
a fufficient force to do this -with entire fafety to himfelf 
and to thofe who .ainiled him; fuch a force as would 
render aH refi-ftance hopelefs, and prevent bloodAied and 
mifehief, and not merely be juil fufficient to effii<£t his 
purpofe at the imminent hazard of conteft. The con¬ 
duct of the Serjeant at Arms, therefore, in taking a mili¬ 
tary force with him large enough to overawe thofe who 
were difpofed to tumult amidil the immenfe multitudes 
aflembled upon the occafion, was not only legal and juf- 
tifiable, but prml^it and commendable. 'Hie queftion, 
he obferved, had been erroneoufly dated to be, not be¬ 
tween Sir Francis Burdett and Mr. Cohnany but between 
Sir Francis Burdett and the Houfe of Commons; for as 
the ifluc was framed in this cafe, the queftion turned 
upon the mode in which the warrant was executed, which 
it is the peculiar duty of the officer to take care lhall be 
done in a legjil manner, fo as not to exceed the bounds 
of his authority. But he dated that he was ordered by 
the Houfe to defend the Serjeant at Arms on that day, if 
it appeared, as it already .did in proof, that he had done 
no more than his duty in executing their warrant in the 
manner he had done. 

The Attorney-General then commented upon the evi¬ 
dence which had been given on the part of the plaintiff 
of the communications which liad taken place, and the 
conduct which had been obferved, between Sir Francis 
and Mr. Colman or his affidants up to the time of the ac¬ 
tual arred, and upon the perfonal curtefy and fpirit of 
accommodation towards Sir Francis, with which it was 
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admitted that the wliole proceeding had been condu£Ie<i 
by Mr. Caiman. In truth, he faid, the onjy error imput¬ 
able to him was that he did not execute the warrant in 
the firft inftance, as he might have done. He alfp touched 
upon the fafts already in proof as to the determination, 
cxprelTed by Sir Francis to refill the execution of the 
warrant, and the preparation made for that purpofe by 
fecuring his houfe againft the entry of the Seijeant at 
Arms} and upon the numbers and riotous difppfition of 
the mobs colledled and increafing during the tranfaflion, 
which rendered the prefence of the military abfolutely ne- 
ceiTary for fecuring the execution of the warrant, and pre« 
ferving tbe peace of the metropolis : and he opened the. 
further proof of thefc fa£ts, which he felt it to be his duty 
in a cafe like the prefent to lay before the jury without 
referve, in order that no ihadow of doubt might remain 
as to the propriety of that interference. 

The defendant’s witnelles were then called; and 
^e numbers and condu£l of the populace during this 
tranfa^lion were fpoken to by feveral magillratco, oifi- 
cers of the Guards on duty, and others prefent, whofc 
fituations enabled them to obferve thefe matters. From 
their teftimony it appeared that the mob began to collet! 
in numbers, on the Friday, about Sir Francis Burdetds 
houfe in Piccadilly, oppofitc the canal in the Green Park i 
and that in the evening of that day a large party of them 
proceeded from thence to Lord Cajllereagh\ houfe in 
<S/. James's-Square, which tliey attacked, and broke all the 
windows of, and did other damage to it. The military 
were at lall fent there to prevent further mifehief. 
Other parties of the mob went to die houfes of other, 
tninifters and menibers of parliament who had taken an 
^ive part in the proceedings relative to Sir Francis 

Burdett^ 
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Burdett, and did the like mifchief. In the courfe of 
Saturday the mob grew more numerous and outrageous, 
particularly before and near Sir Francises houfe; hooting 
and fhouting, and pelting with mud and ftoncs the car¬ 
riages and perfons of all thofe palling that way who 
would not take oflF their hats and cry “ Burdett for ever'' 
The proclamations of the riot a£l were read twice at lead 
on that day, and again on the Saturday, without elFefl; 
and then the military were called in, both horfe and foot, 
who were drawn up in the llrect immediately oppofite the 
plaintiff’s houfe in Piccadilly, and lined the llreet for fome 
dillance on each fide; and they continued on duty from 
that time till after Sir Frauds was taken to the Tower on 
the Monday. The mob however ftill continued to increafe 
in numbers and boldncfs throughout the Saturday and Sun^ 
day: tliey oppofed and attacked the military in different 
parts along Piccadilly and 5 /. Janies's-Strcet with miflile 
weapons of various kinds; and, as one of the magiftrates 
expreffed himfclf, their temper grew very dangerous to 
the public peace. In the courfe of the Saturday night 
there were feveral fliots fired by them at the foldiers on 
duty, particularly near St. James's-Palacc, where two of 
the Guards were wounded. 

It was objefled on the part pf the plaintiff to this and 
other evidence of a£l:s of violence committed by the 
mob at fome dillance from Sir Francis Burdetfs houfe, 
fuch as tlieir conduct at Lord Cajllereagh's houfe in St. 
James's-Square, that as the plaintiff could not be fuppofed 
to know what was pafling in other parts of the town, he 
ought not to be prejudiced by it •, but that at leall the 
evidence of ads of violence committed by perfons out 
of doors over whom he had no control, if admiflible at 
all, ought to be confined to the immediate neighbour- 
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hood of his own houfe. But Lord Ellenhorough C. J. 
qbferved, and the reft of the Court aflented to it, that 
general evidence of the difpofition and conduct of the 
mob in other parts adjacent, appearing as it did to be 
connected with the fame purpofe as actuated thofe col¬ 
lected at the principal fccne of aCtion about the plain¬ 
tiff's houfe, was evidence as to the danger and difhculty 
of the defendant’s executing the warrant without the 
aid and protection of the military. But they all agreed 
that general evidence only of this defeription was proper 
to be received j and therefore they ftopped any further 
inquiry as to particulars. The temper and fteadinefs of 
the foldicrs however, under fuch grofs provocations and 
infults, received, as it juftly deferved, high commenda¬ 
tion from all parties. 

The fovcral w itnelTes, as well the magiftrates as the 
officers on duty, who were on the fpot the greater part 
of the time, ami had tlic belt opportunities of watching 
and knowing the numbers and difpolition of the immenfe 
multitudes affemblod on this occalion, all agreed, that, 
without the afflftance of a military force, the Serjeant at 
Arms could not after the Saturday morning, with any pru¬ 
dence or fafety to himfelf or his immediate affiftants, have 
ventured to arreft Sir Francis in his houfe by forcing the 
door ; and it appeared to them quite impoffible to have 
conveyed him to the /Lower by aid of the civil power 
only} and, as fome thought, Sir Fraticis himfelf would 
have been expofed to danger in the confliCf, without the 
protecting military force piovided in aid of the Serjeant 
at Arms. One of the magiftrates alfo ftated that on the 
Saturday the Serjeant at Arms went to the flieriffs, then 
the Glouc^er Coffec-Houfe, near Sir Franciis houfe, 
fiievyed them his warrant, and demanded their afliftance 

for 
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for its execution j but that the flieriffs would give no dif- 
tiiifl: anfwer, but faid that they would retire and confider 
of it ih their own room : and that on the fame afternoon, 
when that part of the ftreet had been cleared by the 
troops, 20 or 30 men remained oppolite Sir Francis Bur^- 
Jetfs houfe, who faid they were placed there by. the 
flierifls. How long tliofe men continued there did not 
appear, nor whether they gave or offered any affift- 
ance to the Serjeant at Arms in the execution of the 
warrant. 

Shepherd Serjt., in reply, contended that however the Beflj. 
evidence given on the part of the defendant might (hew 
that the military, when called out, had condu£Ied them- 
felves with exemplary temper and forbearance under tins 
infults and provocations which they afterwards received 
from the rabble, when endeavouring to prevent them from 
committing adls of outrage; yet it did not prove the 
necellity of calling in aid the military in the iirft in- 
ftance, for the purpofe of enabling the Serjeant at Arms 
to m^e the arreft. Nothing is more common than for a 
Croud of perfons to be colleficd in this town, upon the 
notion, however miftaken, that feme illegal a€I is about 
to be done; and when collected they are too apt to fall 
into improper condudl; fuch as, upon this occaflon, the 
obliging perfons palling by Sir Francis Burdetfs houfe 
to pull off their hats and cry Burdett for ever: but the 
appearance of the military upon fuch an occalion more 
frequently increafes than allays the irritability of the po¬ 
pulace : and without imputing any intentional wrong to 
the magiftrates who called in aid the military, it cer¬ 
tainly had that effect upon the prefent occalion. The 
quellion therefore was not whether in the temper and 
htuation of the town on the Monday when the arrell; was 
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made, which was the third day after the military had 
been called out, it would have been prudent or even 
practicable to have conveyed Sir Francis to the Tower 
from his own houfe without a military efcort to preferve 
the peace and keep off the mob ; but his complaint was 
that the Serjeant at Arms broke into his houfe with a 
military force in order to make the arreil, though the 
plaintiff made no other oppofition to it than that of faf- 
tening his outward door; which force both in fpecie and 
in degree was unneceflary and cxcefTive: his complaint 
was that the defendant ufed a military force in the execu¬ 
tion of civil procefs. The declaration of Sir Francis^ 
that be (hould fubmit only to fuperior force, coupled 
with all the reft of his conduCt and declarations to the 
parties concerned inthearreft, could only have been un- 
derftood in the fenfe which he avowed on every occafion 
throughout the tranfaClion, not as intimating any inten¬ 
tion to employ bodily force or offenfive weapons in bat¬ 
tle array, in order to refill the arreft; but in ftnitting his 
outer door, as he conceived at th^ time he had a right by 
law to do, againft the officer, and putting him to ufc 
fuch adual force as he thought himfelf warranted to ufe 
in order to overcome that fpecies of negative refiftance: 
it was no more in effeCl than faying that he would not 
voluntarily fubmit to the arreft, but would put it to the 
teft of the law, if the officer ventured to break open his 
door; but that does'hot fhew the neceffity of the officer’s 
ufing a military force for t!ie purpofe. He relied on 
there being no evidence to conhe£l the plaintiff with the 
Gondufl of the mob out of doors: no one a£l of theirs 
emanated from him; nor did he do any thing to folicit 
or encourage their affiftance: on the contrary, it was in 
proof that he had purpofely kept out of view of the 
people while he continued in his own houfe : whatever 

refiftance 



IN THE FiFTY-fiRST Yeaitof GEORGE in. 


187 


TeGftance they teftified to the execution of the warrant 
was purely fpontaneous} though after the opinion al¬ 
ready declared by the Court, heTaid, he could not con¬ 
tend that the condu£I of the mob out of doors did not 

0 

bear upon the condvnfl of the defendant, fo far at leait 
as related to the preparing a military efcort to condu£b 
^hc plaintiff from his hopfe to theTower. He argued, that 
though the warrant called upon all other perfons^ befides 
mayors, &c., and other civil officers, to affift. the Serjeant 
at Arms in the execution of the warrant j yet at all events 
the officer could only be authorized to c?ll in the military 
in the laft refort, after the civil power had been called in 
and had failed : whereas the military had been called in 
here to aflilt in making the arreft before any trial of the 
efficacy of the civil power. And he contended that the 
neceffity for ufing fuch a force to make the arreft di«l 
pot exift in this cafe, and that the jury were to judge of 
that neceffity. In coiiclufion, the learned Serjeant faid, 
that notwithftanding the weight of the Houfc of Com¬ 
mons, who had fent the Attorney-General to defend 
^heir officer againft this a£Iion, he had ufed the liberty 
of an advocate with boldnefs_in the execution of the duty 
which he owed to his client; but, he hoped alfo, with¬ 
out ufjng It as a cloak for malicioufncfs. 

Lord Ellenborough C. J. then addreffed the jury. ' 
Gentlemen of the jury, — It is highly honourable, and 
pfeful to tlie adminiftration of juftice, that advocates at 
^he bar ftiould poflefs the talents and firmnefs that the 
learned Serjeant who has juft fat down has this day dif- 
played, in maintaining caufes which are confided to 
them by their clients : at the fame time it is not lefs ho¬ 
nourable to themfelves, and ufeful to the adminiftration 
of juftice, (and without which juftice could hardly be 
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well adminiftercd,) that in the difcharge of that duty 
they {hould maintain a correft obfervance of decorum 

I 

and deference to the rules of law. Upotn this occafion 
he has certainly been obliged, by the necelTity of the 
cafe, to prefs the topics prefented to him to the ex¬ 
treme ; at the fame time that he has conducted his ar¬ 
gument with a dne refpeft for the authority of the laws, 
and towards thofe who adminifter them. The queftitMi 
before you. Gentlemen, is one of tlic fimpleft and nar- 
roweft that can be propofed for the confideration of a 
jury, and which I will prefcntly proceed to ftate. It is 
no queftion to be decided by you upon this occalion, 
whether tlie Houfe of Commons have the privileges tlicy 
claim: that they may commit for contempt is already 
decided, and mult continue to be confidered as law till 
it is otherwife decided by a fuperior tribunal: but upon 
this record no fuch queftion occurs for you to try. It 
was pleaded by the defendant, in bar of the trefpafs 
complained of, that he was authorized by a warrant 
from the Speaker, granted under a refolution of the 
Houfe that the plaintiff had been guilty of a contempt 
of their privileges by the publication of a certain libel, 
to arreft and convey him to the Tower; and that in the 
execution of that warrant he took the aftiftance of fol- 
diers, and conveyed him in the manner charged in the 
declaration to the Tower, and delivered him over to the 
Conftable of the Tower. If that were not a legal de¬ 
fence, it was competent to the plaintiff to have demurred 
to that plea, and to have quellioncd the right of the de¬ 
fendant to do the whole of that which is ftated in the plea: 
but, by pleading over, all that is admitted by the plaintiff; 
he admitS) that all the trefpaffes are covered by the 
warrant, as fully as if his counfcl had now rifen in his 
place and faid, I admit the warrant to be legal, that the 

Spcakci 
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Speaker was authorized to grant it, and I admit that the 
circumftances which are ftated to be trefpafles are co¬ 
vered by that warrant and juftification. But in anfwer. 
to the plea he fays this, which is the only queftion for 
your con fideration, that the defendant executed the war¬ 
rant witli fuch military force as was improper, exceflive^ 
and unneceflary for the execution of the warrant; which 
admits in the terms of it, that a military force was proper, 
but objects only that, with fuch military force as was 
improper, exceflive, and unneceflary for that purpofe, 
and in an unreafonable manner, and more violently than 
was neccflary or proper for the execution of the warrant, 
the defendant, to the great terror and alarm of the faid 
Sir Francis, broke open the window and window-lhutters 
of his mcfluage, and through the fame broke into and 
entered the faid meflTuage, and made a great noife and 
diHurbancc therein, and made the aflault upon the 
plaintiiF, and arrefted him, &c. Upon that, the defendant 
takes ifluc, and thereby fays in efre£I,that the military force 
lie ufed was a degree of military force that was proper, 
and not exceflive ; that it was neccflary, and that he did 
not do it in any unreafonable nianner, or more violently 
than was proper and necefliiry. That is the Ample and 
plain point which you have to try, whether there was 
any excefs upon this occaflon in the application and ufe 
of a force which is admitted to be in its nature and qua¬ 
lity legal. Now it is obje£l:ed, that there was unnecef- 
fary hatflntefs and oppreffion in the application and ufe 
of military at all, either in entering the houfe for the 
purpofe of making the arrell^ or in afterwards conveying 
the plaintiff to the Tower. You will recolledi, how¬ 
ever, that, according to the evidence, thefe were, if I 
may ufe the expreffion, immediately confecutive dpera- 
tjons ; for as foop as Mr. Colman had entered the houfe 
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~ jF. Burdett to the Tower ^ and it is not pretended that it 
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. would have been practicable to have conveyed him to the 

Tower at that time without the military: nay, it is 
proved that he could not have been conveyed there with* 
out fuch force. The military force was not ufed to ef¬ 
fect the entry : but it is faid, that the houfe was broken 
and entered, and that the foldiers, who were to be the 
inftruments of his conveyance, palTed through the en¬ 
trance fo made. They did not afeend the ftaircafe, ac¬ 
cording to the evidence of Mr. Clementfon, to incommode 
the family; but they were (lationed and ranged in the 
hall in two rows, through which Sir F, Burdett palled in 
order to his conveyance to the Tower. Now what ap¬ 
plication has the military force to the entry ? None at 
all. Not that it is not competent to ufe military force, or 
any force which may be neceflary for the execution of a 
warrant of this kind : the degree and quality of the force 
mult vary according to the exigency of the cafe. The 
iirft duty of the officer, who is entrufted with the execu¬ 
tion of prqcefs, is to take care that 'it is executed effec¬ 
tually, and with as little injury to tlie individual or to the 
public as may be : now I Ihould wilh the wit of man to 
devife any mode by which injury, either to the individual 
or to the public, could have been more eff'e^ually pre-r 
vented than the mode which was adopted. Then, as to 
the application 0/ this military force, you will recolledl 
what was the ftate bf the capital at that time \ and then 
it becomes material to conlider, what was the fort of ex- 
pe^ation under which Mr. Colman could apply himfelf 
to* the execiption of the warrant. If Mr. Colman b^' 
blameable in any thing with rerpe£l: to the execution of 
the warrant> and T think he is fo, it is not on the /core of 
isujbnifs* If this warrant had been put into the hands of 

iny 



IN THE Fifty-first Tear of GEORGE III. 




• any of thofe inferior officers whofe minds were not en¬ 
dowed with the high> gentlemanly,and honourable feelings 
which Mr. Caiman has (hewn, there would not have been 
four hours interval between the time of granting the 
warrant and the time of the plaintiff’s incarceration. 
The ordinary peace officer or bailiff would have inftantly 
proceeded to the place of the plaintiff’s refidence, and 
taken him into his cuftody,without any injury or danger 
to the perfon who was the objeft of his warrant; with a 
fuperior firmnefs and a lefs degree of that mifehievous 
lenity which was exhibited in the very hazardous delay 
which took place; for mifehievous I muff call it, if it be 
likely to lead to and end io public tumult and danger^ and 
the plaintiff would, without doubt, have been fafely and 
immediately conveyed to the place where he was ordered 
to be confined. Inflead of that, how docs Mr. Ca/tnan coii- 
du£t himfelf ? He writes to know when he fhall wait upon 
Sir Francis: and you will coiifider what was the fort of force 
he had reafon to expe£t would be oppofed to him, both 
from that which palTed within doors and without: and 
whetlier he would not have been highly criminal to the 
public, if he had not at lad: taken a competent force to ex¬ 
ecute the bufinefs that had been entruded to him. Gen¬ 
tlemen, I will give you the evidence on the part of the 
plaintiff, and the fubdance of that on the part of the de¬ 
fendant, las it bears on the quedion rcfpefling the appli¬ 
cation and ufe of the military force. Firft, there is the 
letter of Mr. Caiman to Sir Francis .• and this is the letter 
of a perfon who is charged with having exceffively, 
improperly, and harfhly ufed^force towards the plaintiff, 
He fays, Sir, Having received a warrant from the 
Hoilfe of Commons, and an order from the Speaker to 
wait upon you and convey you to the Tower, I called at 
your houfe this morning at 9 o’clock, and was informed 
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you were not at home. I fhall be much obliged to yod 
to let me know when I can fee you, that in doing my 
duty as Serjeant at Arms, I may not be deficient in pay¬ 
ing every proper attention and refpeft to you y wifhing 
to confult your convenience as to the time and mode of 
your removal.” In this, certainly, I think the defendant 
went out of his way *, for being an officer charged with 
the duty of arrefting another, he ought, at all events, to 
have put himfelf in a condition to execute that duty 
immediately, by arrefting the plaintiff without ceremony; 
condu£ting himfelf at the fame time no doubt with as 
much curtefy in the manner of executing the arreft as 
was proper. The anfwer of Sir F. Burdett is this: 

Sir, On my return from Wimbledon I found your 
polite letter, and fliall be happy to receive you here at 12 
o’clock to-morrow. Francis Burdett.” I will not take 
upon me dccifively to pronounce, if I had received this 
letter, in what manner I fliould have conftrued it; though 
it rather appears to me to import a promife that he 
Ihould be at home at 1 2 o’clock for the purpofe of re¬ 
ceiving the Serjeant at Arms to execute the warrant 
upon him ; but it might be (for there is nothing in 
the terms of it which abfolutely excludes his fo con¬ 
tending,) that he meant only to intimate to the Serjeant 
at Arms that he fhould be ready to receive him at that 
.time, witliout declaring that he fhould be then ready to 
fubmit to the authority of the warrant under which the 
Serjeant at Arms ffiould a£l;. In his letter to the Speaker, 
written on the fame day, he fays, « Your warrant, Sir, 
« J believe you know to be illegal; I know it to be fo ; 

to fuperior force I muft fubmit.” Now it has been in- 
geniouily argued by the learned Serjeant, that the term 
fuperior force means only the fuperior authority and com¬ 
manding influence of the Houfe 0 . Commons: but if you 
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conHder the words in connexion with the language ufed by 
hiniy as proved by Mr. Jones Burdett and Mr. Clementfottf 
and coupled with the circumftance of the chain upon the 
door, and the order to admit nobody into the houfe ; wc 
muil underftand the words Superior force in their more 
coarfe and literal fenfe. Mr. Jones Burdett fays that 
when Mr. Colntan came to him he exprefled a hope that 
Sir Francis Burdett would go with him ; and he faid he 
had been reprimanded by the Speaker for not arrefting 
him in the morning. Sir Francis Burdett then enquired 
if he had any body with him P And it is for you to con- 
ftrue this converfation, whether the meaning of it was 
not this ? I want to know whether you arc in a condi¬ 
tion to fupport your warrant; whether you are ftrong 
enough or too weakly afliftetl to enforce it. Mr. Col- 
man anfwered, I think, that he had only another gentle¬ 
man below: and then Sir Francis Burdett faid he 
thought the warrant was illegal; and he fliould not 
obey it. This anfwer being given after he had en¬ 
quired whether Mr. Colman had any body with. him ; 
what could he have meant but to intimate that he in¬ 
tended perfonally to refill, in the moll cfTodlual way in 
his power, the execution of the warrant ? The ilfuc of 
this converfation is that Mr. Colman appeared extremely 
diltreilcd at being under the neceffity of retiring without 
executing the warrant at that time, and went away. 
But why did he not execute it then ? Becaufc Sir Fran¬ 
cis Burdett had faid that he would not obey it; and 
therefore if Mr. Colman attempted to do fo, it mull be 
in feme degree a perfonal confli£l. But there is fome 
further language of the plaintiff, proved by the fame 
witnefs, that can leave no doubt in your minds that the 
plaintiff meant refiilance by force; for the witnefs fays, 
I heard no orders given; there was no other, rehllance 
VoL. XIV. O than 
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thsn my brother’s faying that the warrant was illegal]^ 
0 nd they mujl ufe force ; this was on the Monday. Now 
when he fays they mufl: ufe force* what is it but faying 
this $ I may be obliged tp yield, but to force only will I 
yield : you muil ufe force ? So Mr. Clementfon fays; 
Sir Francis difputed the legality of the Speaker’s war¬ 
rant, and faid that he Ihould refid it, and they mud ufe 
force, or words to that efi'e£l. Thefe were intimations 
given by Sir Francis Burdett prior to the time when he 
was efcorted to the Tower; and I alk you Gentlemen, 
if, having been fo admonidied, and knowing the date 
of the capital', knowing that on the Friday night there 
had been fuch outrages committed, as have been dated, 
at the houfe of a Noble Lord ; and at ReddipC^ Hotel, 
the fuppofed habitation of Mt, Lethbridge s when on 
the Saturday and Sunday there were fuch tumultuous af- 
femblies in the dreets, when the military were fo much 
aflaulted and ill-treated, and in two indances foldiers 
were wounded : I alk, wquld the Serjeant at Arms have 
been excufeable to the Houfe of Commons; to the public; 
in point of humanity to the populace; and even to the in¬ 
dividual himfelf whom he was about to arred; if he had not 
taken with him fuch an overawing force as was fure to 
effefl: his purpofe of arreding the perfon of Sir Francis 
Burdett and conveying him to the Tower. If indeed it had 
been an ordinary cafe, in which the prefence of one conda- 
ble quietly appearing before him, might have been fuili- 
cient to arred and convey the plaintiff to the place to 
which he was to be mmoved; and without any refidanee 
or mob the Serjeant at Arms had colle£Ied and fur- 
rounded him with all this force and military array, and 
colledled fo many gazers, for the purpofe of exhibiting 
the plaintifiF with infult, to his mortification and humi- 
^tiem i it would have been a wanton abufe of power, 

fm4 
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and would not have been juilifiable: but, on the con- 
j^ary, there was every poilible curtefy and attention 
(hewn to the plaintiff: and the plaintiff’s counfel has 
this day placed Mr. Colmm before you as one on whofe 
honour, manners, and feelings, as a gentleman, no imr 
putation could be cad : and with refpe^ to his human¬ 
ity, you have the teftimony of a very refpe£Iabie gentle- 
inan, Mr. Jones Burdett; who, in anfwer to a queftion 
put to him, declared that his brother experienced no kind 
pf infult pr inconvenience ip the courfe of his convey¬ 
ance to the Tower. 

Then, Gentlemen, it feems to me that it would be only 
jvaftijig your time to afk you, whether, under thefe 
.circumftances, there was any excefs in the manner 
of executing this warrant, as it has been detailed to you, 
on account of which Mr. Colman can be confidered in any 
degree culpable; that is, for having in the (irft place 
a prote£fing force of about 6o foldiers introduced and 
drawn up in the hall of the plaintiff’s houfe, to prote^ 
and his aififlants who were to execute the war- 
iilht from violence ; and for the purpofe of fecuring a 
fafe paflage out of the houfe to the carriage in which his 
prifoner was to be conveyed j and in the next place, to 
proteft themfelves and the perfon upon whom they were 
to execute it in their way to the Tower. Gentlemen, if 
there be any part of the evidence (and I am afraid of 
omitting any part of it) that you may feel neceflary to 
have repeated, I am entirely at your pleafure, whether 
pr not I fjiall read every part of it in detail j but I truft 
1 have not omitted a word that is material; if, however, 
there be any part that you wifh to have read, I am prepared 
to execute that duty : but the queflion is merely, whether 
there has been fuch an excefs as to conftitute this perfon 
»ttefpafrer, by having vexatioufly ufed a military force 

for 
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for any of the purpofes of the execution of the warrant, 
for which fuch fores was wholly unnecelTary ? If you 
have the leaft doubt, or if you think the evidence of any 
one witnefs will, if brought again to your recolle£Iion, 
in any manner afle£t your view of the cafe, I fliall be 

moft ready to read the whole of it, and to fubmit it 

/ 

again to your coniideration : but at prefent I have I think 
done enough to put you'fully in polTeffion of the real quef- 
tion you have to try, and the teftimony upon which it 
refts j which queftion, in fubftance, is whether this de¬ 
fendant has conducted himfelf blamelefsly and like a 
gentleman in performing the duties impofed upon him : 
or whether, on the contrary, he has abufed any of the 
powers he had, or neglected any of the dilties which 
belonged to him to difeharge in his condu£f towards 
the perfon of Sir Francis Burdetty for the purpofe of 
offering infult or vexation to him in any degree or 
refpeft whatever? Gentlemen, you will confider of 
your verdift. 

The jury, without hefitation, found a verdift for the 
defendant. A queftion was then made at tlie bar as 
to the manner in which the verdi£b fhould be entered ; 
when it was propofed that it fhould be entered thus} 
finding, in fubftance, upon the general iffue, that the 
defendant was guilty of fuch of the trefpafles laid in 

the declaration as are mentioned in the introdu£Iions to 

% 

the fpecial pleas and thereby juftified,. and not guilty of 
the refidue: and finding the other iffues, upon the ex- 
cefTes alleged in the replications, for the defendant. 

. •' The other caufe which flood for trial againft the Earl of 
^oira went off for default of jurors. 
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C A S E 3 

1 

ARGUED AND DETERMINED 

IN TMS 

Court of KING’S BENCH, 


IK 

Trinity Term, 

In die Fifty-firft Year of the Reign of Georgs III. i8ix. 


In the Matter of John Charles, a Bankrupt. 

Petition in bankruptcy was prefented to the Lord 
Chancellor by the bankrupt to fuperfede his com- 
miilion, upon the hearing of which, inTrinitytexm 1809, 
his Ldrdfhip ordered the following caf^ to be Rated for 
the opinion of this Court: which cafe was argued here in 
laft Hilary term. 

Mary Howell^ fpinfter, brought an a£Uon on the cafe 
. againft J, Charles^ for a breach of promife of marriage; 
and on the 5th of December^ at the fittings at nifi prius 
of the Court of King’s Bench after Michaelmas term 
1808, flie recovered a verdid againft him for 150/. 
damages. On the 25th of December Charles executed 
certain indentures of leafe and releafe and aflignment, 
dated the 22d and 23d of December 1808, whereby he 
conveyed and aifi’gned away all his eftate and effe£%s to 
VoL. XIV. P certain 


Ftb. til. 

A plaintiff in 
an aAion for « 
brtach ot pro* 
mile of mar* 
riage, having 
recovered atovo 
100/. damage! 
againft a trader, 
who, between 
verdift and 
judgment, 
committed an 
a£t of bank, 
ruptcy; held 
that the debt 
due upon tho 
judgment after 
it waa entered 
up was not • 
good petition* 
ing creditor's 
debt, whereon 
to found a com. 
milTioo againft 
fuch uader. 
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l8ii. certain perfons in fuch indentures named, and thereby 

— it was admitted that ho committed an act of bankruptcy. 

£x Dsrtc 

CiiAKLts. Oi' tbe 31(1 of Januaryf in Hilary term 1809, judgment 
was entered up on the faid verdi<Sl for the faid fum of 
150/. and 133/. cofts} and on the 4th of February Mary 
Hotvell petitioned for a commiffion of bankrupt againft 
Charles^ and fuch commifllon was awarded and iflued, 
dated at Wejlmhijicry the 21 ft of February 1809, under 
which he was found and adjudged a bankrupt. The 
debt of the petitioning creditor Mary Howellt upon 
which the fauj commiflion was applied for and iflued, 
was the money due to her on the faid judgment; and 
the a£l of bankruptcy, on which Charier was declared a 
bankrupt, was the execution of the faid indentures of the 
22d and 23d of December 1808. The qneftion was, whe¬ 
ther the above-mentioned debt of the petitioning cre¬ 
ditor was a fufTicicnt debt in law to fupport the com - 
xniflion. 

Burrough in fupport of the alFirmative. The qneftion 
arifes upon the ftat. 5 fxVo. 2. r. 30./. 23., which pro¬ 
vides " that no commiflion of bankrupt (hall bo iflued 
upon the petition of one or more creditors, unlcfs the 
firigle debt of the creditor, &c. do amount to 100/. or up¬ 
wards, &c. (and fo in proportion as to the debt of two or 
more creditors^) and the creditor or creditors petitioning 
for fuch commiflion fliall, before the fame fliall be granted, 
make an afiidavit, &c. of, the truth and reality of fuch 
their refpedkive debt and debts, and likewife give bond 
to the Lord Chancellor, &c. in 20b/. conditioned for 
proving their debts, &c. and alfo for proving the party a 
bankrupt at the time of taking out fuch commiflion, &c.: 
and if fuch debt or debts (hall not be really due or owing, 
II Iccx 
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&c. then the Lord Chancellor, &c. (hall, upon petition 1811. 
of the party grieved, examine into the fame and order —^ 

* ^ ° lx part® 

fatisfaftion,” &c. The claufe fays nothing as to the Oiahlki. 
time when the petnioning creditor’s debt fliall be due, 
but merely that he ftiall have a debt j the words, there¬ 
fore, will be fatisiicd by having a debt of the required 
amount due at the time of the petition. Here the ver- 
di£l:, by which the amount of the debt due from Charles 
to Mary Howell was afeertained to be 150/., was given 
on the 5lh of Decembery prior to the a£t of bankruptcy, 
and tliat debt was confirmed by the judgment given after 
the bankruptcy, but before the creditor petitioned for 
the commillion. The verdi£t, which was the conflder- 
ation of the judgment, exifted before the att of bank¬ 
ruptcy. The 7th fe£l;ion, which turns on the cfTedl of 
the certificate, does not touch the validity of the petition¬ 
ing creditor’s debt, by providing that every bankrupt 
conforming in the manner therein fpecified fliall be 
difeharged from all debts by him due or owing at the time 
that he became bankrupt; and that in cafe any fuch bank¬ 
rupt fliall afterwards be arrefted or impleaded for any 
debt due before fuch time as he became bankrupty he fliall be 
difeharged upon common bail, and may plead in general 
that the caufe of aBion accrued before fuch time as he became 
bankrupt. The caufe of a£lion here was the breach 
of the promife of marriage; and the damage or debt due 
for that breach was aflefled by the verdid before the 
bankruptcy. Every cafe of a petitioning creditor’s debt, 
arifing upon a bill of exchange indorfed to him after the 
aft of bankruptcy (a), affifts this cafe; and it will not 

{a) Vide Glaiflier v, Hewtry y Term R^, 498.; and Brett y. Levetty 
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l8i X* be a fufficient anfwer to fay, that the debt in fuch a cafe 

Sx pnte ** referred to the bankrupt’s original obligation on the 

Cna«ib«. bill, in whofever hands it was before the bankruptcy ; 

becaufe in feveral of thofe cafes it has been Ihewn, that 
the debt in fa£); accrued to the petitioning creditor after 
the bankruptcy: but the ground of thofe decifions has 
been, that the debt exifted in its original formation 
before the bankruptcy, though not demandable by the 
petitioning creditor till afterwards. If the cafe of the 
petitioning bill holder were to be confidered as a mere 
transfer of the original debt, fuch debt would be trans* 
ferred with all the bankrupt’s rights of fet-off, and other 
anfwers to the demand which he might have againlt the 
original holder: but that is not admitted: and a bill fo 
indorfed after the a^f of bankruptcy has been always 
holden to be a good petitioning creditor’s debt. The 
Courts mull have been miftaken in the principle of all 
the cafes from Graham v. Bentham {a)y down to the cafe 

ex 

’(«) % Stra. 1196. and 1 ff'ilf. 41. The following MS, note of this cafe 
wai taken by Mr. Shorty a cotemporary at the bar. 

Graham v. Bentont M. 17 Gto. %. B. R. ** An action was brought 
againft the defendant, then a bankrupt^ in the Palace Court, for a debt due 
before his bankruptcy, and judgment was thereon given: a wiit of 
error was brought, and then he obtained his certihcate, and after* 
wards judgment was affirmed on the writ of error, and the defendant 
taken in executiop for the debt and colls. The defendant moved 
to be difcharged out of cuftody on the flat. 5 Geo.a, e. 30. /. ig-, 
he being in execution on a judgment given before the cerifi:atc 
was obtained. Per Curiam* JThe ad of parliament difcharges the 
bankrupt in two ways} one, if he have the ceitifloate at the time of the 
adien, when be may plead it in bar. The other is, if he have not his 
certificate at the time, yet he may make ufe of it after judgment, >:y apply 
ing to the Court to be dilchargcd out of cuflody. The ad difchaig^a 
the bankrupt from aU debts due and owing before he became a bankrupt. 
This is fuch a cafe: and though this judgment intiudes cofls, which 
have been incurred fince the bankruptcy, yet the plaintiff is not entitled 
to have the benefit of fuch cofls, as he is not. entitled to the original 
d^t. The defendant wa» difcharged out of cuftody.** 

Mr. 
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ex parte unlefs this petitioning creditor’s debt 1811. 

be maintainable. In moft of them the queilion has been, ——• 

Ex parte 

whether the bankrupt was difcharged by his certificate CHAttit. 
from the cofts.of a judgment obtained after the z€t of 
bankruptcy upon a demand exifling before, as from a 
debt} but no bankrupt can be difcharged by his certi« 
ficate from a debt which, if perfef^ed at the time, would 
not have made him a good petitioning creditor. In Gra^ 
ham V. Bentham, the certificated bankrupt was holden to 
be difcharged from the cofts of the writ of error, all of 
which were incurred after the aft of bankruptcy, as re¬ 
ferable to the debt exifting before. It follows from 
thence, that the creditor to whom thofe cofts were due, 
would have been a good petitioning creditor in that re- 
fpeft if his demand had been perfefted at the time by the 
judgment and taxation. B/andford v. Foott {b) went on 
the fame principle. An aftion was there brought againft 
the bankrupt after his bankruptcy on a bond due before ; 
and after judgment obtained, the obligee died, and his 
executors brought a new aftion on the judgment: and 
the Court held, upon the ftat. 12 Geo. c.47./a. 

(which is to the fame effeft as the ftat. 5 Geo. 2. c. 30. 

(«) XI Ft/. 646., where all thp prior cafei sre collefted. 

{t) Cowf. If8. ; and vide Fbillift v. Frvwa, 6 1'ermRtp. %tz. 


Mr. Fard*h MS. of the fame cafe fays, ** The chief difficulty was as 
to the coftii given on affirmance of the judgment, which was a new 
debt after the certificate. 

Sed, ftr Curiam, the defendant being a bankrupt, and having dcKvercd 
up his eficAs, it was unjuft to pmfecute tlie original aAion t and as he 
had no defence againft that for want of his certificate, the writ of error 
was nectftary to fufpcnd execution till the certificate could be had. 
And though the cofts on the affirmance are ftriAly a new demand; yet 
they ought to be confidered as attendant upon and fprin^ing from the 
•ritinal one: (o the defendant ought to be difbharged fiom both.*'j, 

P3 
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i8ii. ' in this refpeft,),that the bankrupt was difcharged not 
only from the original debt due before, but from aU 
CiiAif.i8> the intercll and coils accrued fince the bankruptcy. In 
AyUtt V. Harford and Another ^ Bail of Lowe^ a Bank* 
rupt {a)i Lord C. J. De Grey was decidedly of opinion, in 
a cafe where the plaintiff had obtained a verdi£l againft 
Lowe before his bankruptcy, on which he had judgment 
afterwards, that he was entitled to prove under the com- 
iniflion not only his debt, but alfo his coils : and there., 
fore having proved his debt under the commillion. (but 
not the cods, becaufe the commiffioners refufed to let 
him into fuch proof,) the Court difcharged an execution 
againft the bail for the amount of the cofts. \Bayley J. 
That was the cafe of a proveable debt cxifting before the 
bankruptcy.] Then came Longford v. Ellis {h)y where 
the plaintiff had recovered damages in an a£lion of 
ilander j and between the verditl and judgment, the de¬ 
fendant became a bankrupt j and afterwards obtaining his 
certificate, it was moved to difeharge him out of cuftody 
in execution for the damages and increafed cofts taxed, 
[]He read from his own note of the cafe, as faid by the 
Court—“The caufeof a£lionexifts before the verdi£l: 
the moment the verdidl comes, the damages are afeer.- 
tained; and then the judgment is to recover ■ the da¬ 


ta) sJB/a.M3i7. 

(&) £.*5 6V0>3. B in a note in t U. Elac. 29. and i Cooke's 

Bank. L 185.—My own note of tln/cafe, intitied Langford v. £//», ftates 
that the plaintiff’s counfcl (in (hewing caufc againft the rule for dif- 
oharging the -bt. krupt defendant out of execution,) urged tint all the 
cafes were cafes of debt, or founded on contract, and did not apply to 
an aAion for this fpceies of injury, which was a tort. Lord Mansfield 
C. J- The caiifc of afiion exlfted before the verdidt; the moment the 
.verdid comes, the damages are affeffed ; then the judgment is to recover 
the damage! fo affeffed. J. The moment the verdifi comes the 

damages are liquidated, wasof thefaineopiniont BuUer]% 

qvai not in court. • 

plages.*^ 
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mages.”] Here, then, the petitioning creditor, previous i8ii. 

to the aft of bankruptcy of the trader, had obtained a ^ .^ 

verdift againft him for 150/. damages/ founded upon a Charles. 
prior valid confideratlon, and founded alfo upon pro^ 
mifes, and not merely in tort, (which however would, 
under thefe circumftances, be the fame thing.) In 
Lewis V. Piercy{a)y the bankrupt was difeharged out of 
execution for the colls, though the verdift was after the 
aft: of bankruptcy: but there the aftion was brought to 
recover an antecedent debt. The only cafe which has 
been much doubted is Hurjl v. Mead {h), (on which 
Watts V. Hart {c) in C. B. proceeded,) w'here the defend¬ 
ant, who had become bankrupt, after a nonfuit at the 
, trial of an aftion brought by him, but before judgment 
of nonfuit, was held to ‘be difeharged by his certificate 
from the colls of fuch nonfuit, as a debt incident to the 
aftion which was brought before. In the cafe of Barn- 
ford V. Burrell (^/), the plaintiff's debt accrued after the 
aft of bankruptcy, though before the commiflion j and 
that, after much confideration, was held not to be 
barred by the certificate : but no doubt would have been 
made in that cafe, without affuming the prior cafes to be 
law. Moll of thefe authorities were, it is true, can- 
vaffed by the Lord Chancellor in the cafe ex parte 
Hill {e)t and doubts weiifc thrown out by his Lordlhip in 
llefpeft to many of them ; but in the cafe in judgment 
before him, where he held that the colls could not be 
proved as a debt under the commiffion, the verdift as 
weH as judgment was ob^ined after the bankruptcy ; and 
that ditlinftion is frequently adverted to throughout his 

{a) 1 U.Blae.z^.’ {b) ^Tem Rfp. 365. (f) iBof.&Fu/I 134. 

Full, It («} 
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i8ll« judgment. That authority, therefore, does not conclude 
the prefent cafe, where the verdiA which afcertained the 

Jx part® 

CmA tii.it. debt, which before was uncertain, was obtained prior to 

the zCt of bankruptcy; and the fubfequent judgment 
does not create the debt, but only authorizes the recovery 
of that which was before afcertained and fixed by the 
verdi£k. 

Abhtti contrl, argued againfi: the validity of the com- 
miflion of bankrupt, becaufe there was no fufficient pe» 
titioning creditor's debt exifting at the time of the a£t of 
bankruptcy. The leaning of the Lord Chancellor's mind, 
in the cafe ex parte i^/ 7 /, was evidently again!): many of 
the cafes which have been cited, and therefore he fent 
this queftion to be decided at law; exprefsly ftating, 
that without fuch an authority in fupport of this petition¬ 
ing creditor's debt, he fhould decide againfi; it (a). In 
order to found the petition, there muft have been a fuf¬ 
ficient legal debt due from the bankrupt to fome perfon 
at the time of the a£l; of bankruptcy; though it may have 
been afterwards (as in the cafe of bills of exchange and 
promifibry notes,)afligned to the petitioning creditor. This 
was fo clear that, before the inconvenience was remedied 
by the late a£b of the 46 Geo» 3. c* 135., if an a£l of bank¬ 
ruptcy were Ihewn to have been^mmittedby the bankrupt 
before the petitioning creditor's debt accrued, it abrogate 
the commifiion. But 4 f the fecurity on which the debt 
arifes be not alGgnable at law, but only in equity, as in the 
cafe of a bond, an aifignee of it cannot be a petitioning 
creditor (a). {Le Blanc], That is, he cannot petition 
;n his own name, j Here it cannot be faid that there 

I 

(^} MedtuoiU cafe, a S^ra. I99. 


(a) 
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was any debt due from the bankrupt to anyperfonat iSii. 
the time of the zGt of bankruptcy } for nothing was due 
upon the verdi£l before judgment, but it is the judgment CnAatas. 
alone which creates the debt. No a£tion could be main¬ 
tained on the mere verdi£l;; and at common law, if a 
pfaintifF died after irerdid^ and before judgment, then 
could be no recovery ; but that is now cured by ftatute. 

Either a verdi£t or a nonfuit at the trial is only a ftep 
towards the judgment, and is in itfelf nothing : the pro- 
grefs of the fuit may ftill be ftopped after verdidi bi- 
arreftiugthe judgment. It is argued that this is a debt 
by relation from the judgment to iJie verdi^l; but how¬ 
ever that relation might fulHcc to make a debt proveatde 
under the commifTion, it is not fulEcient to make a pe¬ 
titioning creditor’s debt, which mull be a perfe^l legal 
debt at the time of the a£l of bankruptcy. Suppofe an 
aflion is brought againft a melTenger under the commil^ 
fion who had feized the goods of'the bankrupt, he mull 
ftate in his plea, that there exilled a debt in the petition¬ 
ing creditor at the time of the a£l of bankruptcy; and in 
cafe it arofe upon bills of exchange afterwards indorfed 
to him, that the bankrupt was indebted on thofe bills to 
fuch and fuch perfons at the time of the a£l of bankruptcy, 
who afterwards indorfed them to the petitioning creditor. 

But how could fuch ^[pbverment be made in this cafe: 
the original caufe of a£lion, a breach of promife of mar¬ 
riage;, was no debt at law, but only gave the party in¬ 
jured a right of a£lion to recover damages, and thofe da¬ 
mages could only be recovered by judgment, and not by 
the verdift alone. Mod of the cafes cited have arifen 
on cofts accrued in affions for debts exifting before the 
zOi of bankruptcy, and which debts were themfelves 
proveable under the commiiTion, without any adlion 

brought 
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l8i I. brought to recover them; fome, indeed, have arifen upon 
a£Iions for damages only : but all of them were cafes of 
Cbailbi. fummary applications to difcharge the bankrupt out of 
cuftody on production of his certificate; and the Courts, 
leaning in favour of the perfonal liberty of the party 
whofe whole property was taken from him by the bank¬ 
rupt laws, were difpofed to confider fuch colls as merely 
incidental to the debt exifting before the aCl of bankrupt¬ 
cy, and that he being difeharged by his certificate from 
the principal debt due, it was reafonable that he fliould 
alfo be difeharged from the acceflbrial debt. But admit¬ 
ting that the cafes at law have ellablilhed, that the bank¬ 
rupt taken in execution for colls fo incurred is entitled 
to be difeharged by virtue of his certificate; it does not 
necefiarily follow, that fucli colls would be proveable 
under the commilfion, and (lill lefs that they can found a 
good petitioning creditor’s debt in a cafe like the pre- 
fent, where there was no pre-exilling debt before the 
id: of bankruptcy, but it arofe upon a judgment ob¬ 
tained afterwards in an aClion for damages. The princi¬ 
pal authorities againll the bankrupt are Longford v. 
Ellis {a), Hutf V. Mead (^), and Watts v. Hart (r), of 
which the fecond was decided on the authority of the 
firll, and the third on the authority of the fecond, againll 
the evident inclination of the oih of C. P. Thefe, as 
well as the cafe of Lewis'Piercy (//), were commented 
upon by the Lord Chancellor in ex parte Hill (^); and to 
this lift may be added another cafe at law of Willett v, 

' Pringle (/), not before mentioned; Where, upon a motion 

(«) Vide anitt ftos* note (^)« for the feveral ftatements of this cafe, and 
x6 ytf- *56. which was now referred to. 

(A) ^ Term Rip. 365. (e) I Bef, & Pull. 134. 

I If. Blot. *9. («) ytj. 646. (/) a New Rep, 190, 

lo 
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to enter an exoneretur upon the bail-piece, which was 
granted, Mansfield C. 7 . fecmed to doubt whether the 
cofts could be proved under the commiilion; for he 
fays that, « where a man brings an a^ion againll a 
bankrupt after a commilTion has ilTued, he takes the 
chance of lofing his cofts, in cafe the debt*’ (which there 
exifted before the bankruptcy) ftiould be barred by the 
certificate.” But it is to be obferved, that thefe decifions 
have been made upon fummary applications to the Courts 
of law, and have never been recognized upon principle 
by the Court of Chancery, which has peculiar and prin.» 
cipal jurifdiftion over matters of bankruptcy, fo far as 
to permit fuch cofts to be proved as a debt under the 
commiftion : on the contrary, fuch proof was difallowed 
by Lord Henley in the cafe cx parte Todd {a), which 
was the cafe of a bankruptcy intervening between a 
nonfuit in eje£l:ment, and the fubfequent judgment for 
the cofts: and the like order was pronounced in Walter v, 
Sherlock (^), where the bankruptcy was between the ver- 
di<St and judgment. Neither of thefe cafes were referred 
to in the decifions at law (<:). Upon the fame principle 
Lord Hardnvicie C. ruled a cafe in 1754 (f/), an^ Lord 
Thurloiv C. another cafe in 1782 (^). In the latter cafe 
cofts taxed after a ^nkruptcy were not allowed to be 
proved as a debt un^r the commiftion, though the order 


(d) Cited 3 IVilJ. %jo .} and by Lord Eldon C. in ex parte Hill, 11 ytf. 
€47 Se 651. 

{b) ff. 13 Geo. cited ifyUf. 270, t. and by Lord Eldon C. in 
11 VcJ. 651. 

(c) The Reporters of the cafe of Hurfi v. Meadt Etp, 365., re¬ 

ferred in a note to the cafe E* parte Teddf as appearing to bear againft 
that decifion. 

(.'/} I ifxA 140. '{e) Ex parte Co, SanA, L, 193. 5tli fld. 

fpp 
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, i8li. for taxation was made before, [Lord j&/Mor 0 »;£ C< !• 
■■ obferved, that there might be a diftindlion taken be* 

CnAalsi. tween cofts at law and in equity: the cods taxed at law 
are only an cxtenfion of thofe for which the verdid is 
taken; the fubfequent order for taxadon is only for cofts 
de incremento, which are accelTorial to the damages 
found for the plaintiff at the trial. The argument, how* 
ever, drawn from the decifions in equity is very mate* 
rial. But how is the cafe of Longford v. Ellis to be 
difpofed of ? Whether the point there was well decided 
in the fird indance is a very different quedion from 
that now prefented to us, whether, after that deci^on 
has prevailed and been a£I:ed upon fo long, as tlie go* 
veming rule in thefe cafes, it fhall now be overturned ? 
I am really afraid to didurb it.] This is the fird time 
that the quedion has arifen upon a petirioning creditor's 
debt. [Lord Ellenborough C. 1. I do not know how 
•that may be ; but the principle has been univerfally 
a^ed upon in the difcharge of bankrupts from execution 
at the fuit of their creditors.] Thofe cafes of difcharge 
may dill be a£led upon in favour of bankrupts, in that 
form, although this (hould not be deemed a good petition* 

. ing creditor's debt. 

Burroughs in reply, faid, that h^had not adverted to 
the decifions in equity, confidering that the Court of 
Chancery exercifed a large* difcretionary jurifdiflion in 
matters of bankruptcy, and that the cafe had been fent 
here to be decided as a matter of law. He relied upon 
Longford v. Ellisj^ which had been zCted upon ever 
fince; and infided that there was nothing in the dat. 
5 Geo, 2, which required the petitiomng creditor to have 

a de* 
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a demand^ble debt at the time of the a£); of bankruptcy $ ' i8i i. 

and before that ftatute it was confidered (a), that any! — 
perfon might have petitioned for a cpmmifiion againif a ChaUh. 
bankrupt. 

Lord Ellenborough C. J. obferved, that in the form 
of the petition given in the Appendix to Mr. Cook/i 
Batik. L. it is ftated, that the party became a bankrupt 
to defraud the petitioner of his juft debt j which aifumes 
that the debt exifted before the a£i: of bankruptcy : but 
that is not ftated as a fa£^ either in the affidavit of the 
debt, or in the commiffion. His Lordffiip then conti* 
nued.—This is a cafe of great importance, and requires 
much deliberation, before we overturn a decifion of 
above 26 years* ftanding, (even fuppofing it to have been 
queftionable at firft,) which muft have been afled upon 
in many inftances ilnce that time, and muft have operated 
upon property to a large amount. The general welfare 
of mankind requires that Courts fliould a£t upon de¬ 
cided authorities. I confefs, therefore, that in the future 
condderation which I am called upon to give of this cafe, 

1 (hall addrefs myfelf to it with great prejudice, if it may 
be fo called, in favour of an eftablifhed decifion upon 
' the point; though at the fame time I muft fay, with 
great refpefl; for the authority which fent the queftion 
here for our confideration. We will, therefore, confider 
moft attentively the queftion, with all the cafes bearing 
upon It, and fend our certificate. 

The following certificate was afterwards fent. 

(«} Vide &aifJb v. T^latVbamf i Li. Ray. 724. Sed vide CuIItn't Bank. 

L* 6S. net* 23. 
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tto 

l8ll* This, cafe has been argued before us by counfel; iird 

Sx parts confidered it, and are of opinion that the above-* 

CaAXLES, mentioned debt of the petitioning cteditor was not 
a fufficient debt in Jaw to fupport the faid com- 
miflion. 

l8th i8i I. Ellenborouoh* 

N. Grose. 

S. Le Blanc. 

J. Bayley. 


SdturJ^, 

June 15th. 

Where a bank* 
ang trade V^as 
carried on in the 
name of father 
and foOi in 
whofe joint 
names the ac¬ 
counts with the 
cuftomers were 
headed in tlie 
banking books, 
the father can¬ 
not fue alone for 
the balance of 
an account 
^ver-drawn by 
a cuftomcr, 
without giving 
diftinA proof 
that the fon, 
though proved 
to be a minor, 
had no property 
in the banking 
fund, or (hare 
in the buHnefs 
as a partner. 


Teed againfi Elworthy. 

^HIS was an aftion for money lent and advanced, and 
for money paid by the plaintiff to the defendant’s 
ufe, &c. which was brought to recover the balance of 
a banking account. The plaintiff had opened a banking* 
houfe in Plymouth, where the banking-bufinefs was carried 
on in the firm of John Teed, (the plaintiff,) Thomas Teed, 
and Co, The defendant kept a banking account there, 
in the name of the firm, for nearly two years termi¬ 
nating with 1809, in the courfe of which the balance 
fought to be recovered was overpaid to him. The plain¬ 
tiff’s clerk, upon crofs-examination, proved, that the firm, 
in whofe fervice he was, confided of John Teed, the 
plaintiff, and a fon of the name of Thomas ; and that 
with that firm the defendant kept his account. And it 
further appeared, that the plaintiff had' feveral fons from 
about 15 to 19 years of age, of whom Thomas was one; and 
that all their names were now introduced into the firm : 
but though he alfo faid generally, that Thomas Teed, the 
fon, had m concern in the hank yet it did not didinfWy 
. ’ appear, 
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appear, nor was tliere any particular inquiry as to the 
fa£ls made at the trial, whether that fon Thomas took 
any part in the bufinefs, or had any (hare of the profits : 
it was only ftatcd at the time, that not long before lie had 
been articled to an attorney; being then about 15 years 
old. Upon this evidence it was objeffed at the trial 
in London^ before Lord Ellenhotough C. J. that the de¬ 
fendant having contra£led with the partnerfhip firm of 
the fatlier and fon, the father could not fue alone, 
though the fon were a minor; for there was no obje^ion 
to a minor fuing upon a contrail made for his own 
benefit; or at lead he might fue by guardian jointly 
with his father. The plaintiff, however, was permitted 
to take a verdifl for his demand; but leave was given to 
the defendant’s counfel to move to fet it afide and to enter 
a nonfuit, if the Court fhould tliink the obje£fion well 
founded. Accordingly, 

Topping obtained a rule nifi for this purpofe in the lad 
term, and cited Ecclejion v. Clipjham (a), and Zcott v. God» 
nvin {b)y in which latter the rule is laid down, upon a re¬ 
view of all the cafes, that one joint contractor cannot 
fue alone; and alfo Smith v. Bowen (t), Forrejle/^ cafe (J), 
and Farneham v. Atkins [e), to fhew that an infant may 
maintain an aCtion upon a contraCl; when the confider- 
ation is executed : and that though an executory contraid 
entered into by an infant may be avoided at his election, 
yet the adult with whom he contracted has no fuch 
election. 

(«) 1 Saund, 153.) and fee the cafes colleAcd by Mr. Eerjt. Tf'ilHams, 
in his note. 

(A) I Bof. & BM. 73, 5, (c) I Mod. 25. 

(i) I Sid, 41. .(e) Ik, 446. 
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- b8i t* Garrow and Marryat now endeavoured to fupport the 
^ verdi£l \ and admitting that the evidence of the plain- 

tifF*s clerk, upon crofs examination, went, if unex- 
plained by the concomitant circumllances of the cafe, ta 
ihew that the plaintiff's infant fon, Thomas^ was a part¬ 
ner with him in the bank; yet they argued upon the ge¬ 
neral evidence alfo given, that the fon had m concern in the 
itmki and the abfence of all evidence that he intermeddled 
with or received any profit from it in any refped : they 
contended that the fair concluflon was, (what they ftated 
^ fadk to be,) that the father merely made ufe of hia 
jfon's name in his firm of bufmefs, as think’ng it advan¬ 
tageous to the future profpefl of his fon's carrying on 
the bufinefs without interruption; and therefore it was 
no more than the plaintiff carrying on a bufinefs, of 
which he was the foie proprietor, in the name of a firm 
Cimfifting of feveral: it was the father calling himfelf 
John and Thomas Teed and Co> The fon had no power 
to difient, if the father chofe to do fo. But if in fadt 
^e father alone were interelled, that would not alter his 
legal fituation with refpeft to third perfons. The fon, 
a minor, had no property of his own upon which he 
could be trading as a partner. Blanc J. Do you not 
affume too much indaying, that the fon had no property 
of his own : there was no evidence of this. Lord El- 
lenhorotigh C. J. The fon might have obtained property 
from other perfons thait his father, or by his own per- 
fonal labour; and he might have advanced money to this 
defendant jointly with his father: Then why might they 
not deal with it as a partnerfhip fund ? Befides the fa¬ 
ther might have chofen to let his fon into a (hare of the 
bufinefs for the fake even of his perfonal labour; and 
would not that be fufiicient to give the fon an intereft iir 
' > the 
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funds of the hOufe? His Lordlhip, however, uj^ii 
looking over his notes again, faid, thait he thought it 
might be taken that the fon had no (hare in the funds of 
the banking'houfe: but ftill he faid that if the fadier 
held himfelf and his fon out to the world as partners, 
and perfons dealt with them as fuch, though the fon had 
no (hare in the funds of the houfe, yet third perfons fo 
dealing with them would be enUtled to fet off, agmnft a 
debt contra£ted with the firb, any demand upon it con« 
grafted with the fon in the name of the paitnerihip : and 
therefore the plaintiff (hould have gone further and (hewn, 
that notwithftanding the names ufed in the iirm of the 
houfe, there was in faA no partnerihip fublifting. 
Le Blanc J. The fa£fcs now relied on by the plaintiff 
are not fuiHciently eftabliihed by the evidence given at 
the trial: it lay upon him to (hew that, though the 
trading firm was John and Thomas Teed and Cs., and 
that the defendant’s debt was contra£ted in an account 
carried on in the name of that firm, yet that the fon had 
no (hare, as partner, in the bufincfs with the father, and 
that the money advanced to the defendant was the fsu> 
ther’s money only. Thefe fa£ls (hould be further en¬ 
quired into.] They then referred to two late cafes of this 
defcription, in both of which the plaintiff, who traded un¬ 
der a firm of other names befides his own, but in truth 
without any partner, recovered in his own name a debt 
contradled by the defendant witli him in the name of the 
firm: one was a cafe of Page v. Hifcoxt tried at the fittings 
in Middlefex after laft Eajler term, before Lord EUenho» 
rough C. J.} the other was a cafe tried a few years ago 
before Lord EllenboroughO J. at Gutldhallt where Pftrfonsf 
a jfiationer, who carried on hi^ bufinefs under the name 
•f Parfins and Son, recovered in his own name againfk 

VoL. XIV. Q tho 
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iSii. 

Tkbd 

againft 

Elwortuv* 


the defendant (Qa. Cr^y) the amount of ftationary goods 
•furniflied to him. But there the fon, who was an adult, 
was called to prove that he had no (hare in the bufinefs, 
but received wages from his father like any other journey¬ 
man. {Le Blanc J. In tliofe cafes the evidence nega¬ 
tived the exiftence of any partnerfliip; but here it Hopped 
fliort of tliat proof.] / 

Topping and Beardy contra, referred to the cafes firll 
cited, to flicw that an infant partner muft be joined in 
fuing for a partnerfliip debt: and they relied on the fa£l 
in proof in this cafe, that the defendant’s banking account, 
produced by the plaintilF in proof of the debt, was 
headed as an account carried on and a debt contra£ted 
with John Teedy Thomas Teedy and Co. and that 
there was no evidence to difprove the partnerfliip. They 
alfo mentioned a late cafe .of Glbh v. Mcrrilly M, 
51 Geo. 3. in C. B. where the quellion made was, whe¬ 
ther a contrail made by an infant partner, who was not 
made a joint defendant with the adult partner, w'as void or 
only voidable ; and it was held to be only voidable by the 
infant j and that the plaintiff ought to fliew in what way 
the infant had avoided it; and not having fliewn it, that 
the a£Iion could hot be maintained againft the adult part¬ 
ner only {a). The fame queftion was again raifed in 
another cafe of ^erridge v. Merrilly in the fame court, 
where a nonfuit was ordered to be entered. And they alfo 
referred to Guidon v. Robfonjb) ; where the plaintiff fued 
in his own name as drawer and payee of a bill againft the 

acceptor; in which the declaration ftated the bill to have 

• 

{a) It was not ftated how the quoTiion arofe: Qjusre upon a replica- 
tfSn to a plea in abatement. 

4 (P) 2 CemjL N. P. CnJ. 30X.: et vide Pteutk v. Peececky ii. 

been 
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been drawn by the plaintiiF in the firm of Guidon and 
Hughes j and it appeared that he traded under that firm, 
and had a clerk of the name of Hughes^ whom he held 
out to the world as his partner, but whom he only em¬ 
ployed at a fixed falary, without any participation in the 
profits of his bufinefs. ■ But Lord Ellenboruugh C. J. 
was of opinion, that the affion ought to have been 
brought in their joint names ; and nonfuited the 
plaintiff. 

Lord Ellenborough C. J. Suppofing the plaintiff 
could fue alone in this cafe, by (hewing that he alone 
was the proprietor of the funds of the bank, and that the 
fon had no interefi: as a partner in this account with the 
defendant, although the account was kept with the de¬ 
fendant in the joint names of the father and fon ; yet 
thefe fafts ought to have been dillinflly proved at 
the trial, which they were not, and therefore the plain¬ 
tiff has not entitled himfelf to recover alone in this 
« 

cafe. 

The reft of the Court coincided in this opinion; 
but in order to fave cxpence, they granted a new 
trial, upon payment of the cofts of the former trial by 
the plaintiff to the defendant, inftead of entering a 
nonfuit. 
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Arundell againfi White. 

JttKt i7llr. * •' 

In in aAion for plaintiff declared) in an a£tion on the cafC) that the* 

itfti'ng and im- defendant, malicioully and wrongfully intending to- 

plafnt/ff^upw a caufe the plaintiff to be arrefted and imprifoned onacer- 

Ke plaint made by the now defendant againft the plaintiff 

court in Londmt (Jooo/., without any reafonable or probable caufe of 
Without reafon* ' ‘ ^ ^ ^ • 

able or probable plaint or fuit to that amount againft the plaintiff, &c. at ti>e 

Ecisnt to aitege jberijf's court in London, before John Atkins, Efq, one of 

SepSwM the Jheriffs of the faid eity, on the 14th of March 1810, 

JJjJSr zX London, &c. falfely and malicioiifly, and without any 

in Undon^ btftrt jg^fonable or probable caufe of plaint or fuit whatfoever 

wenffs, &c.^ againft the plaintiff to the amount aforefaid, entered and 

courfe of tiiat caufed to bc entered a certain plaint againft the pluntiff, 

court, upon the . , r • » • \ e r f 

ahan(*o.»ment of to anfwer him (the defendant) m a plea 01 trelpals on 

plaintiff,?eing the Cafe to his damage of 12,000/.*, and thereupon af- 

ttyTn^hemi"* terwards, to wit, on the 15th of March i8xo, ztLon- 

malicioufly, and without any rea- 

by the plain- fonable or probable caufe of plaint or fuit whatfoever 
tiff’s order, op- ‘ 

pofite to the tn- acainft the plaintiff to the amount of 6000/. aforefaid, 

tryoftlu-plaint; « * /jjll-lj 

heid that pioot caufed and procured the plaintiff to be arrefted by his body 

^thenunute- under and by virtue of the faid plaint, and to, be thereupon 

cient to*prow* imprifoned and detained in prifon for three days ; when 

that the*fMrI>er plaintiff, at the time of entering the fiud 

fuitwai“whpUy plaint, and at and after the faid arreft and imprifonment 
ended and de- ^ ’ 

And a general allegation that the plaintiff wae arr^ti ** under and by virtue of the 
plaint,** is proved by (hewing the plaint entered and the fubftquent arreft; though it ailb 
appeared that the officer making the arrtft firft received a paper in the nature of a warrant, 
(but which was no warrant, but only the parol direftion of the Acriff, which is goM by 
the cuftoro, reduced into writing 10 avoid miftake,) direfting him to make the arreft; and 
though the ftat.ia Cr«. 1. e. a9* requiret a previoui affidavit of the debt, wluch bad been 
made in tbit sift. 


thereoft 
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thereon^ was not indebted to the defendant in the faid 
.^ooo/.> 3 cc. And the plaintiff averred, that fuch pro* 
ceedings were afterwards had in the fame plaint or fuit 
in the court aforcfaid; that afterwards, at the court 
aforefaid holden at London aforefaid, &c. on the idth of 
Mmrcb 1810, the faid plaint was withdrawn^ and is thereby 
wholly ended and determined. 

After a verdi£l; for the plaintiff for 1000/. damages, at 
the trial before Lord EUeuhorough C. J. at the fittings 
after Hilary term at Guildhall^ Toppinfr in the laft term 
moved to enter a nonfuit, upon obje£lions taken at the 
trial to the proof of certain allegations in the declaration. 

Firft, it is Hated, that the plaint was made by White at 
the iheriffs’ court, before one of the (heriffs only: 
whereas though in fa£l the one Iheriff named prefided in 
the court where die plaint was levied, yet the ftyle of 
the court being “ the fhcriffs’ court,” the legal prefump- 
tion is that it is held before both the ilieriiTs, who make 
but om officer ; and that being the legal prefumption, it 
is not an accurate defeription of the court fo Hyled to 
fuy, that it was held before one only of the perfons who 
then filled the office. But Garrow^ contra, ftated the 
fait to be, that there arc two compters where the (heriffs* 
courts are held j and that upon the entrance of the two 
(heriffs into office, they fettle between themfelves for 
which eompter each (hall ferve, and each of them after* 
wards fits ajone in his fclcfted court for the greater difr 
patch of bufinefs [a). To which Topping anfwercd, that 
this was nothing more than a private arrangement ber 
tween the two (heriffs for their mutual convenience and 
the accommodation of the citizens, confidering the extend 

\ Vide Pfiv. Lend. 54. 30, 
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(a) In 7 b'mas Alfori'i cafe, wlio Wat tried at Bridgeivater Summer 
Aflizes 1776, before Eyre 8 for perjury in a caufe between 8. K. plain* 
tiff, an i C. C. and others, defendants, the indiflment charged that the caufe 
came on to he tried *< at the aflizes holden at tVells in and for the county 
*' of 5 merjet, onthe 31(1 of July, 9 Gn. 3. before the Honorable Edward 
W'xUee Cfq. one of his Majeliy 's juflices of the Court of K- B, &c<j 
** and that at the faid trial at the time and place aforefiid, betore the 
Hononible Edward one of‘the jufticcs aforcfald, T'z&m. rilferd 

*' came as a witnefs on behalf of the faid B> K., and then and there, be* 
** fore the faid E. fV.y did take his corporaloath. See ; he the faid E. IV, 
" then and there having competent authority to adminifler an oath to 
** the fiid T, A. in that behalf.’* It tlien proceeded to aflign the per¬ 
jury before the fame judge. Upon reading in evidence the Nil! Prius re* 
cord of the former caufe, it dated in the ufual form that the caufe was 
tried before the then two judges of aflize, one of wliom was Mr. Juflice 
lVdlH\ (before whom the caufe was'in fad tried:) on which a doubt 
arofe, whether the evidence maintained the indidnsent in that refpedi 
and if it did, whether one commifTioner had authority to adminifler the 
oaith, as alleged. After convidion judgment was refpited, to take the 
opinion of all the Judges on thoic two queflions j and in Hilary term 
1777, they were unammoufly of opinion that the eonvidion was right. 
MS. Jud. S. C. 1 Leaeb^ C, C 179. 


of the city, and did not alter the legal defeription of each 
court, which was Hill the court of both the {herifls as one 
officer. Court however now over-ruled this objection; 
Lord Eilenborough C. J. and Bayley J. obferving, that if the 
court might legally be holden before one IherifF, it muH 
be equally legal to aver the fadb. And his Lordfliip 
further faid, that the affizc courts might be ftated indif¬ 
ferently PS being held before both the judges of affize, or 
before the one judge who in faft fat in court at the 
time (u). 

Another obje^ion made was to the proof, of the ne- 
ceflary allegation at the conclufion of the declaration, 
that the former plaint was “ wholly ended and deter¬ 
mined i” of v/hich it was ftated that the only evidence 
given was, that a letter, iigned by the defendant, “ 
gujius Whitei* was brought by feme perfon to the office 
of the court, entitled in a plaint, “ John White v. Arun^ 


12 
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dell and Others i direfting that tliat fuit fhould be with- 1811. 
drawn; by virtue of which the officer had made an entry 
in the book of the court, oppofite to the entry of the 
plaint in queftion, viz. « i6th March^ withdrawn by the WbIti. 
plaintiff's order.” EllenhoroughQ..^, There was 

a niillakc no doubt in the written order font to the office, 
but the officer redlified it by applying the order to the 
caufe to which it was meant to apply : the officer a£):ed 
upon it, and the prefent defendant did not then repu¬ 
diate the authority : then fliall he now be permitted to 
do fo ?] At any rate a mere entry of “ withdrawn” is 
no evidence that the plaint was ended, without fome ail 
or order of the Court thereupon. Stating, in an ailion 
on a replevin bond, that the plaint in the fheriff’s court 
was not profecuted by the plaintiff below, but was 
“ wholly abandoned^ and the fuit not ftill depending,” 
was held, in Brachnbury v. Bell (a), not to be I’ufficicnt, 
without fiiewing how the fuit was determined and had 
ceaftd to depend. So in Kirk v. French (^), which was 
an aclion for a malicious profecution, a judge's order in 
the former fuit to ffay proceedings, on paymert of colls, 
and proof of fuch colls paid, was held by Lord Kenyon 
not to be fufficient, as not being the bed evidence that 
tnc fu:t was at an end. Garrew, contra, obferved, that 
it was in proof at the trial, that where the plaintiff' did 
not think proper to proceed with his plaint after it had 
been entered, tnis was the conllant courfc in which it 
was put an end to, by making an entry of withdrawn” 
in the minute-book of the Iheriff’s court. This objee- . 
tiQii alfo was now overruled by this Court. Lord Elletibc^ 

(A) 1 Efp. f/.p. Cif. «o. 

Q 4 rough 


(») 585. 
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rough C. J. laid, a legal termination was put to the plaint 
by the Court in which it originated*, and that, in the 
only form obferved in fuch cafes in that Court, namely, 
by an entry in the minutes of the Court-book, declaring 
the plaint to be withdrawn. 


The other, and principal objeflion was that the aver¬ 
ment ip the declaration, that the defendant had caufed 
theplaiotiff to be arrejltd under and by virtue of the faidplaint^ 
See. was not proved by the evidence given of the pra^ice 
and courfe of the Court} which was that the arreft did not 
follow n^erely upon the plaint; but that an affidavit of the 
debt w^ fjrft neceflary, on which a warrant for the arreft 
was ijTued by the (heriff to his fubordinate officer for that 
puxpofe. [Lord Mlfenborough C. J. rea^ from his notes the 
evidence, where this laftrmentioned docun^ent was ilated 
to be *< a paper foipething in the pature of a warrant,which 
recited the plain^ levied.”^ It >vas proved that after the 
defendant had enured his plaint in the fberilf’s court, 
being then a prifoner in the King’s Bench prifon, he was 
waited upon there by a perfon froip the (heriff’s office, 
before whom he the affidavit of debt, upon which 
the warranty or paper in the nature of a warrant, was 
iflTued by the ffierilF to the officer, in confequence of 
which the plaintiff was arrefled, and remained in cuftody 
24 hours before he was liberated. At all events, there- 

4 

fore, the arreft wus not « un,dcr wd by virtue of the 
pfaint” but of the fubfequent proceeding. [Lord 
lenhorough C. J. The plaint if the inchoate ftep on which 
the other proceedings are founded. Bayley J. Would it 
be a defedlive ftatement to aver that the arreft took place 
^ under by virtue of the plaint and proceedings filhvM 
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Mg therettpoW* {a) } at might he not aver that he caufed a 
plaint to be entered, and under and by virtue of that 
plaint took fuchand fuch fteps ?] Ihat would be a larger 
averment than the prefent, which is confined to tb^ 
plaint alone. 

Lord Ellemborough C. J. By the law, as it originally 
was, the party might be held to bail on the plaint: all 
the other proceedings are merely reitri£live on the plain¬ 
tiff’s right,and have been fubfequently introduced as mat¬ 
ters of regulation. So the courfewas formerly in this court, 
when a defendant was held to bail, it was by virtue of 
the original proceeding in the a£lion, and not upon affi¬ 
davit. An officer of the court then adjufled the amount 
of the bail according to the nature and extent of the 
plaintiff’s demand. It was long before affidavits of debt 
were introduced: they were introduced to fhew with 
greater certainty the amopnt of the debt for which the 
party was jto be held to bail. So it was in the court of 
the fheriff: but f^ill the original authority to arreft and 
hold to bail emanates, as it feems to me, from the plaint. 
There is no obje£iion, however, to looking further into 
this point: and thereupon the Court permitted Top» 
ping to take a rule to fhew caufe upon the laft point 
only (a). 

Garronu and Comyn now (hewed caufe againft the rule: 
and as to the fuppofed warrant from the fheriff to the of¬ 
ficer to make the arreil, they denied the comparifon be¬ 
tween thi$ and the warrant iffued by a fheriff to his 

(«) Vide iLvmlani «. Cuvtp* tS. 

(S) See this fubjedt very fuUf difcvlTed in Q'M/teiy v. Nnotllt 
8 Bafit 364. 
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l8xi> bttilifF in confcqucnce of a writ iffued ^ut of the.fupe- 
• xior court;} to a flrcriff to arreft a defendant (a): for in 

^gawft the {heri(F *3 court the cu{lom» as appears from JPri- 

vuegia Lomlhiii 31* (^)» is for any of the fc jo ints 
of the conipver to arrcil a defendant after a plaint entered, 
without other procefi, and bring him into cuftody until 
he find bail to anfwer the condemnation: and this is 
done by dircifiion from the fherilTs ore tenus, without 
warrant, [/w Bhuic J. The only queftion here is whe¬ 
ther theevivicnce Ihcwed that the arrelt was made “ under 
and by virtue of tlic plaintthe qucllion of the legality 
of fuch arreft is upon the record. Lord Ellcnborougb C. J. 
The material evidence to attend to was that there was 
always an affidavit of the debt before the arreft.] The 
cuftom warrants the arreft upon the plaint: the affidavit 
is fubfequent matter of regulation. In this cafe it ap- 


(a) Vide 1 Tidd's PraB. cb. 4. as to tlie execution of mefne proerfs. 

(£) The hook cites Mackally'i rafe, 9 Co. 6S. and Salman v. Ptreivallt Cro. 
Car. 196. In the latter cafe in W, Jones, a«6. the Scijeant at Mace, to an 
a£lton of trcfpaf>,julli(icd tlie arreft under the plaint only, until the plamtiff 
found bail. The plaintiff replied that he offered fiifiicient fecurity to tlie 
fheriff, and gave notice of it to the ferjeant, who yet carried him to the 
compter. Andondcinurrer,thejuAiftcation was held good intrefpafs. In 
Mackjlley\ cafe, who was indidlcd for murder, in killing a ferjeant at 
mace, making an arreft; though the indtfinient ftates that, upon the 
pLaint levied, it was proceeded that R. P., me of the fheriffs of the city, 
by word of t7:outb, ae ording to the cuflom of the city, commanded the f'.r* 
je.ant at mace to arreft the party, defendant in the plaint; yet the fpecial 
verdidl finds the cuftom to lie, that after entry of the plaint in the hook 
of the potter of the compter, as well before as after the entry of the 
fame in the rolls of the^ourt, for the ferjeant to arreft the defendant to 
anfwer to tlie plaint, tuUbout any command by nuord of mouth or otberwife 
to fuch ferjeant u mace. An ohjedlion was takin (p. 67.) on account of 
this variance; which was over-ruled^ becaufe the warrant (or lather 
the precept) was but a circumftance not necefTvy to be precifely pur- 
liied in evidence; it being fufKcient that the fubftance of the matter 
ftated was found. Next, it was objedled, that the cuftom found by the 
jury, to arreft on the plainr, without fummons, before the precept in na. 
ture of a capias iftues) was bad j but that was alfo over-ruled. 


years 
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pears that the affidavit was taken out of the jurifdiftion 
of the flieriff *s court j the now defendant being at that 
time a prifoner in the King’s Bench prifon ; the arrcft 
therefore could only have been by virtue of the 
plaint. 


i8ii. 


Akunovli, 

againft 

V/HITB. 


Toppmgf contra. It is no anfwer to the objection, that 
the arreft might have been good under the cuilom under 
an order from the flieriff to his officers ore tenus. It ap¬ 
pears that an order of fome kind is neceffary, whether 
by parol or in writing; and that is the authority 
to the officer for making the arreft. The plaint 
itfelf is clearly no procefs; but procefs iffues up¬ 
on it from the flieriff: and here it appeared that a war¬ 
rant or order in writing iffued .to arreft the defendant; 
and this was given In evidence by the plaintiff. He re¬ 
ferred to Robins v. Robins {a), where, in an a£lion for 
malicioufly arrefting and holding to bail, Lord Holt faid it 
was neceffary to ftate the writ fpccially, and flicw that it 
was returned ; and the declaration, only alleging that the 
defendant arrefted the plaintiff by colour of certain mefne 
procefs in the law, was held not to be fufficient; and 
judgment was arrefted. And to Gojlin v. IVilcock 
where the declaration, in an a£lion for malicioufly fuing 
and arrefting the plaintift’in an inferior court,fets out that, 
upon the plaint levied, a writ of capias ad refpondeiidum 
ifl’ucd, on which the plaintiff was arrefted, &c. Befldes, 
by the ftut. 12 Geo. i. c. 29., and other fubfequent fta- 
tutes, there can be no arreft by mefne procefs out of an 
inferior court, without an affidavit of the debt: and 


(0) 1 Salk. 15. and i Ld. Ray. ;o3. 

{b) 2 30s. Thik was upon a plaint levied in the borough'COurt 

cf Rildgtwater, 


here 
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here there was exprefs proof, that if there had been no 
other proceeding than the plaint, there could have been 
no arreft: whereas the declaration ftates nakedly, that 
the plaintiff* was arrefted under and by virtue of the 
plaint. 

Lord Ellenborough C. J. If the plaintiff'had averred 
the arreft to have been made by virtue of the affidavit to 
hold to bail, he muft have proved it, as in Webb v. 
Herm (<r), where, in an a£Iion agatnft the fheriff for an 
efcape, the plaintiff averred in his declaration that he 
was arrefted « under a writ indorfcd for bail by virtue 
of an affidavit on record.” But in a prior cafe, which 
was then recolledied in Lord MansjieW^ time, where the 
declaration only dated, generally, that a writ was fued 
out indorfed for bail fo much, it was faid to have been 
held unnecefTary to produce the affidavit (^). So in 
Whtfkard v. Wilder (c), the obie£^ion was taken in an 
a£iion on a bail-bond, that the declaration ought to have 
fet forth that the debt was fwom to, and the fum marked 
on the writ, as required by the flat. laGro. i. c. 29.: 
but the Court held it to be unneceflary. Now what is 
the evidence; that there was a plaint levied, and a di- 
reflion to the officer in writing, (which might have been 
by parol,) to prevent miflake; which is no warrant, but 
fomething, it is faid, in nature of a warrant} which re¬ 
cites the plaint levied/ in order to inform the officer what 
the demand is. The dire£lion being in writing does not 
give it more cffefl than if it were by parol as the cuflom 
warrants. There mud be fome notification to the of* 
fiQ&c what he is to do. I tmderdand then by the allega^ 

fi) tS»/.&r»//.s8T. 

(^) Of/U V. DvwUngf E. ax Gto. 3. Bull. N. P. 14. (<) l 330* 
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tion, that the plaintiff was arreftcd under and by virtue 
ef the plaintf that he was arrefted in the regular profe- 
cution of the plaint. The plaint cannot execute itfelf; 
but it is executed by the inflrumentality of the olEcer to 
whom the direction is given. Two things only were ne> 
ceffary to be proved j the exiftence of the plaint, and 
the fubfequent arreft. The paper purporting to be a 
warrant, (but which was no warrant,} was delivered to 
the ofHcer as a memorandum to guide him in making 
the arreft, to prevent miftake: it was no more than a 
parol dire£tion, according to the cuftom, put down in 
writing : it would be bad if it were not according to the 
cuftom. Then all that the ftat. 12 Geo. i. requires, as 
to the affidavit, is reftri£tive of the plaintiff’s right to 
arreft by virtue of the plaint: it does not give the power 
of arreft; that power emanates from the plaint; and the 
ftatute only reftrains the exercife of it till the affidavit is 
made. Long antecedent to the ftatute the arreft was 
made upon the plaint levied, before any affidavit. 


1811. 


AKCNDKtt 

againfl 


Grose J. “ Under and by virtue of tlie plaint** 
means no more than that the plaintiff was arrefted in 
profecution of the plaint; and that was fuftained by the 
evidence. 


Ls Blanc J. It was not neceffary to ftatc all die pro* 
ceedings under the plaint. The plaint in the fheriff’s 
court anfwers the purpofe of the writ to the fheriff in the 
fuperior courts ; and it would not be neceffary in the cafe 
of an arreft, under a writ in the fuperior courts, to al¬ 
lege the warrant iffued by the (heriff to his bailiff in 
confequence of the writ. The warrant is no procefs, 
but merely an order from the fheriff to his inferior of- 
iic^T to make the arreft j and it would be fufficient to 

to allege 



%26t 

1811. 


AltVMDKX.L 

atawfi 

Whit*. 


Mmdajt 
yunt l7Ch. 

Proof of the 
execution of a 
bill of fate of a 
fliip to the de¬ 
fendant is not 
evidence to 
charge him as 
an owner with 
ftores furnifhed 
to the (hip, 
without (hew¬ 
ing his aiTent to 
fuch fale. Nei. 
ther is the re- 
gifter of the 
fltip, naming 
him as a part- 
owner, made by 
and upon the 
oaths of others, 
primi facie evi- 
dence,^to charge 
him as owner, 
without his 
aiTent or adop¬ 
tion. 
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allege the arreft under the Writ. So here the plaint 
Hands in the place of the writ, and the flieriff dire£is 
the arreft under and by virtue of the plaint. 

Baylet J. The plaintiff was in fubftance arrefted 
under and by virtue of the plainU 

Rule difeharged. 


Tinkler and Another againji Walpole. 


plaintiffs having on the 7th of March 1807 fur* 
nifhed a quantity of gunpowder for the ufe of the 
Walpole {a) Eajl Indiaman by order of Clarke the (hip’s 
hufband and managing owner, given to them in OElober 
1806, brought this a£bion for goods fold and delivered 
againft the defendant, as one of the owners of that fliip, 
to recover the value of the gunpowdqr *, and at the trial 
before Lord Ellenhorough C. J. at Guildhall^ in order to 
prove the ownerfliip of the defendant, the plaintiffs firft 
produced and proved the execution of tw'o bills of falc 
from the affignecs of Anderfon a bankrupt to the defend¬ 
ant, of rix-i6ths ftiarcs of the ftiip ; but not being able 
to prove that thefe fales were made with the affent of the 
defendant, or that he had accepted, or in any manner 
a£ted upon them, Jiis Lordftiip thought the evidence in- 
fufiicient to iix the defendant. The plaintiffs then called 
an oiheer from the Regift^ar’iS office, who produced and 
proved two regifters of the (hip Walpole^ one dated 
the 2ift of January 1805, the other on the 7th of March 

(*) The (hip had been named the WalpoJet from a prior owner of that 
name, before the defendant bad any conccni with her. 
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1807. Thcfe rcgUlers appeared on tlic face of them to 
have been made on the oaths of Clarle and two other part- 
owners, fwearing that they and others named, including 
the defendant^ were owners of the Ihip ; and the plaintiffs 
alfo produced the original certificate of regiflry obtained 
thereupon, dated 7th oi March 1811. And thefc were 
infifted, from their authenticity as public documents re- 
quiretl for public purpofes, and obtained under the fanc- 
tion of an oath, to be at leaft prinw facie evidence to 
prove the defendant a part-owner. To this was oppofed 
the authority of the late cafe of Frazer v. Hophins (a) de¬ 
cided in C. B. that fuch regifters w'ere not in themfelves 
evidence to fix the parties therein named as owners, in 
aft ions againft them, without fhewing that they were 
made with their aflent or recognized by them j and upon 
the authority of that cafe the plaintiffs were nonfuiteJ. 
The Court was moved in the lafl term to fet afidc the 
nonfuit and grant a new trial, for the purpofe of having 
that cafe re-confidered, and upon the alleged practice 
which had prevailed of receiving fuch regifters as evi¬ 
dence prima facie againft the owners of the fhip therein 
named ; and a rule nifi was then granted, againft which 


iSlE. 

Tinkler 

agai»fi 

WalfOLC. 


The Attorney-GeneralGarronv, and Marryat now 
(hewed caufe, and contended that the regifter afts, which 
were paffed for another purpofe, did not affeft this quef- 
tion. If a deed M'ere entered into by other parties, to 
which the defendant was no party, dating that he was a 
part-owner of the fliip, it could not be pretended that it 
would be evidence againft the defendant of that faft: 
how then can an entry made in the cuftom-houfe regifters 
third perfons be evidence againft him, without fhew¬ 
ing 


( 0 } z Taunt. 5* 



aat 

iSii. 


Tikblbii 

WiltBOtt* 
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Ing his confent to it ? No authority can be fliewn for 
binding one man, through the agency or of anotheiv 
without proving him to be agentj or (hewing that the 
other had an original authority to do the a£is or a fubfe- 
quent recognition by the party to be bound. It amounts 
in eiFe^ to no more than that certain part-owners of the 
ihip /aid that the defendant was alfo a part-owner with 
them. This is different from the a£^ of an officer of the 
court* (the return of a refcue by the (heriff had been 
mentioned (a),) to which the Court will give credence* 
at lead in die firff inftance; for that is in the nature of 
a prefentment of a breach of the peace* returned ex 
officio by the (heriff* as the reafon for his not having exe¬ 
cuted the procefs of the Court} and he is liable to anfwcr 
over for the truth of fuch return. A practice has cer¬ 
tainly crept in of admitting the (hip*s regifter in proof of 
the ovmerlhip* without obje£lion* on account of the ge¬ 
neral convenience of the thing: but here the client hav¬ 
ing infffted on taking the obje£l;ion* the validity of fuch 
evidence mu(t be decided upon legal principles. [Lord 
EUenborougb C. J. alked the plaintiffs* counf^l if they 
could caft damnofam haereditatem upon a perfon againft 
his confent ? If the defendant had done any thing to 
adopt the regifter* it would be a different matter; but 
in this cafe he could not find any evidence of fuch 
adoption.^ 

Park and Rkhardfint contrl* faid that this cafe was dif- 
tlngui(hable from the generalTule, that res inter alios a£la 
cannot be given in evidence: here the legiflature have* on 
grounds of general policy* directed public regifters to be 

(«) The Court will ifltie an atMchment in the fit ft inftance on Aich 
mum. Vide Rix v. EIHntt 4 Burr, a 129. { and vide Gsffvi v. iPW* 
g#r«*iiA;/f,a97. 


made 
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made to prove the ownerftiip of Britijh navigating vefTels to 1811. 

be in Britlp fubjefts («), and that for this purpofe certain - 
a£bs fhal) be dene upon oath, in every cafe of a transfer of 
property in every fuch (hip, in order to give notice to the Waifoie. 

public, who the purcliafers of the fhip are. The regifter 
therefDre is a public document,authenticated upon oath, 
and on that ground is as much entitled to credence, in the 
hi <l inllaace at lead, as any other public document what¬ 
ever diredled to be enrolled or regiftered for public pur- 
pofes: and the praflicc has always been, lince fuch re- 
gifters were cdabliflied, to receive them as prima facie 
evidence of the owncrlhip in the veffel. This was exem¬ 
pli lied in Stokes v. Came and Others {V), In Camden v. An^ 
derfonic) the objeftion was taken and prevailed in an a^lion 
on afreight policy,that theplaiiitiffs, three in number,could 
not fue as owners} it appearing by the regifter produced 
by the defendant that two only of the plaintiffs were re¬ 
giftered owners. \Le Bland. Does not that cafe differ 
from the prefent; for there the title of the plaintiffs to 
fue refted upon their ownerdiip} and the produ£l:ion of a 
regifter, fhewing the title to be in two of them only, threw 
upon them the burthen of proving a fubfequent title in 
all the three. They had neglcdled to regifter the fubfe- 
quent transfer, as they ought to have done. Bayiey J. 

The regifter produced negatived 'the joint owherfhip of 
all the plaintiffs.] It cannot make any difference : if the 
regifter be evidence againft the (hip- owners when fuing 
as plaintiffs, it muft ahb be evidence againft them when 
fued as defendants, in order to prove the ownerftiip. 

This is more tlian the bare affertion of a fa£l by one per- 


(a) Iltatb V. Huiiard, ^Eajtf no.} and Bkxam v. Hubbardf 
407. were referred to. 

(b) 1 Cample N» P, CtJ. 3^, (r) 5 ^ttm Jtr/. 709. 

VoL. XIV. 


(0 5 Tr tm Pip, 709. 

R 
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i8ii. 


'rlNKf FR 
nguti fi 

Waitole. 


foil to charge another : it is an aiTcrtion of the fa£I upon 
oath, under a competent authority ; and no perfon fliall 
be prefumed to be perjured : it is an oath, too, taken in 
the difeharge of a public duty. The only proof at firlt 
offered in the cafe of Frazer v. Hopkins (a) was the entry- 
in the regiftcr-book in London, wliich had been made by 
the officer of that port from a certificate by the 
offTiccr at Harwich, that the property in the vcfl'cl had 
been transferred, together with a letter figned by the 
comptroller and collcftor of the cuftoms at Harwich: 
and that evidence being rcjcdlcd, the Harwich officer was 
called to prove the original entry of the transfer inferted 
in his book'; which entry, as dircdlcd to be made by^I 15 & 
36. of-ftat. 34 G.3. c. 68., being no more than an abftra^fc 
of the affignment indorfed on the certificate of regirtry, 
was alfo rejedted. But even if the original indorfe- 
ment on the certificate had been proved ; that being the 
a£l: of the feller would not have been evidence to afte«T 
the defendant who was the purchafer,^ without his aflont; 
for no affidavit is required for that purpofe. \_Bayley J. 
As far as the notoriety of the ownerfliip is concerned, it 
is the fame thing. ] But the evidence rejected in that 
cafe had not the fame fimdion of an oath as is required 
for the certificate of regilcry. It was faid by MunsficUl 
C. J. in tiie late cafe, that “ in all cafes of inrolments, 

the deed itfolf, and not the inrolmcnl, is evidencebut 

# 

that docs not agree vi'ith the cafe of Smarl!c\.Williams{b)\ 
though the report of it in Levinz fliews that the acknow¬ 
ledgment was by the bargainor and not by the bargain^*?, as 
ftated in Salhcld. {_Bayley J. The deed there was above 
30 years old.] The reports do not put the admiffion of 


{a) * I’aunt. 5. 

(/.) I Saik 2Se., and 3 Lev. 387. But fee Bull. P. *55, 6. co.Tfi- 
menting upon this cafe. 

u it 
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it on that ground. It mull be very diiFicult without this 
kind of evidence to fhew who are the owners of a (hip, 
unlefs by filing a bill in equity, [/.f Blanc J. It will be 
dpne in the fame way as before tlie regiftry a£ls.j 

Lord Ellenborough C. J. Notwithflandhig tlie 
prafticc may have prevailed for a long time to receive 
iliips’ regifters as evidence, without more, of the property 
being in the perfons therein named ; yet wIk'u wo are 
brought to confidcr the adim.fllbility of fuch evidence 
againfl the defendant, in a cafe where he has done no acl 
to adopt the regifter, as having been made by his autho¬ 
rity } we cannot give eflect to it, without faying that a 
party may have a burthenfome charge thereon upon him 
by the a6l of a third perfon, without his own afi'ent or 
privity. If it had appeared tlrat the defendant had by 
any adl: of his own recognized the rcgiflcr, he would have 
been liable to all die confcquences as a part-owner, which 
it deferibes him to be: but here he has done no acl to 
adopt it. His partner Clarke has indeed dealt with the 
property as if the dcfendi\ut were a part-owner, by regif- 
tcring the (hip in his name j but the ail of a third per¬ 
fon, without fome aft of the defr;ndant to recognize it, 
cannot throw upon him a b'anh''n, wiihont violating the 
plain rule of law. The cafe of inrohnents ilandt. upon 
a particular ftatutc: the fiat. \oAnn. r. ill./. 3. pro¬ 
vides that copies of the inrolrnciit of indentures of bar¬ 
gain and falc, examined with the inrolmcut, and figned 
by the proper officer, and proved upon oath, ihall have 
die fame force and effeft as the original indentures. But 
fhe regifter afts have not attributed to the rcgillers the 
(lime effeft as if the perfons therein named were provcil 
(0 be owners. Therefore, referving my opinion in what 

R ?, rdp'jtU 


1811. 

Tinrlcii 

jgainfi 

WaLPuLE. 
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x8ii. 

Tinklkr 

againft 

WALfOLEi 


refpe£is fuch regifters may .be evidence j whether avail¬ 
able for certain public purpofes which the legiflature had 
in view in requiring fuch regifters j or what conclufions 
may be drawn from them, if adopted by the parties 
tlierein named j I cannot fay in this cafe, that, without 
any evidence of fuch adoption by the defendant, he CJin 
be charged as owner, upon the mere proof of the regiftcr 
naming him as fuch. 


Grose J. It would be againft every principle we 
have ever read or heard of, to fay that one perfon (hall be 
fixed with 3 burthen by the aft of another, without his 
being (hewn to be privy to that aft: and authorities 
ihould be cited as ftrong as pofliblc to induce us to 
adopt fuch a rule in this cafe, becaufe the principle of it 
is unjuft. 

Le Blanc J. Thefe regifters w'ere not produced in 
evidence for any public purpofe within the view of the 
Tcgiftry afts, but between private perfons and for private 
purpofes; and what is now contended is thvit thofe afts 
having required thefe regifters to be made for certain 
purpofes, they fliall be received as evidence for oyery 
purpofe: but I cannot adopt the argument to that extent. 
For every purpofe that the ftatutes have required thefe 
public documents to,be made, they are evidence by force 
of the ftatutes \ but when produced for any other pur- 
pofe, they are ftripped of legiQative authority and muft 
be evidence, or not, according to the general principles 
of evidence. In this cafe therefore, the regifters, having 
been made by third perfons, cannot be evidence againft 
the defendant, without proof of their having been ac- 
]cnowledged by him. 


Baylev 
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Bayley J. Before the firft regifter a£^ pafTcd, there 
muft have been other media of proof to charge a party 
as owner of a (hip; and the obje£^ of it was not to create 
evidence to charge any perfon named as owner, but that 
no perfon Ihould have the benefit of the Britijh naviga¬ 
tion without regificring his fliip in the manner prefcribed. 
It would be very unjufl: in many cafes if a perfon could 
be charged as a part-owner with the expences of the (hip, 
by having his name inferted in the regifter without his 
knowledge : it, would often be converted into an engine of 
ft'aud: for if the owners were not in good circumftances, 
it would be eafy to introduce another name of a folvent 
man into the regifter, in order to procure credit: and 
then if that were evidence againft him, he would be liable 
to be fued: and how could he be prepared to negative tlie 
evidence if he knew nothing of the fa£l of fuch a jegifter: 
the other owners named would be made parties to the 
action, fo that he could not call them to difprove the 
faift. This is very different from the cafe of a perfon 
publicly afferting that he is owner, by the zB. of regif- 
tering a vefiel in his own name: tliat may be prima facie 
evidence for him that he is owner; becaufe he thereby 
publicly challenges all perfons that he is fo: but that is 
very different from the cafe where one is to be fued as 
owner upon fuch evidence made behind his back, and 
wliicli he has not adopted. 


R 3 


i8xx. 

TiNKLKt 

againft 

WAtroLc. 


Rule difeharged* 
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i8ii. 


Monday^ 

"June -yih. 

Where tenant 
from year to 
year underlet 
part of the pre- 
tniles> nd tlien 
ftav!- up to 
his ianulord the 
part remaining 
in his own pof- 
feflion, without 
eitlicT receiving 
a regular notice 
to quit the 
whole} or giving 
notice to quit 
to hisfub-lcflle, 
or even fu.ren. 
dering that ptit 
in the name rl 
the whole (iuj?- 
poiliig that 
any thing fitort 
of a icgular no 
ticc toquit from 
the iandloid to 
liis inimeiiiate 
tenant wuuld 
after fucli fub- 
letting have de¬ 
termined the 
tenancy in the 
whole;) yet 
the landlord 
cannot eniltle 
hiniftlf to re- 
covei 

Hie fub hlice, 
(there bi-iii ■, no 
privit> of con- 
tradl bcLwetn 
them}) upon 
giving half a 
year’s notice to 
<]uit in liis own 
name} and not 
in the name of 
tlic firft h fll-e; 
for as to I lie 
part fo underkt 
till orig.!':il re 
nancy ii ■ con 
tinued undetcr* 
niinecL 


\ 

Pleasant, LeflTce of Hayton, againfi Benson. 

^TIIS was an ejediment for a cottage and a fmall plot 
of ground annexed, which was tried before Grofe J. 
at the laft affizes at Jylejbury ; and the fhort ftatement 
of the fa^ts was that one Wilkes held the farm, on which 
the cottage ilooil, under Mr. HaytortyZ^ tenant from year 
to year from Michaelmas i8oi, at the rent of 8o/. a-year; 
and while he was fuch tenant, he underlet the cottage 
and plot in queftion to the defendant for two guineas 
a-ycar, Wilkes, without receiving any regular notice to 
quit from his landlord, agreed to give him up the poflef- 
{‘\Qnw.t Miclachiias i8io, and Mr. Hayton then took pof» 
feffion of all that Wilkes had continued to occupy : but 
the tlefcndant having before rcfiifed to deliver up the 
premifes in queftion, which he occupied as under-tenant 
to Wilkes, was ferved in the February preceding with 
half a-yeav’s notice to quit at Michaelmas i8io from 
Mr. Hayton, to whom he had never paid rent or other- 
wife acknowledged as his immediate landlord, but had 
paid his rent to Wilkes up to Michaelmas 1808, and had 
tendered him the rent which had accrued fince that time, 
which Wilkes had refufed to receive. And the only 
queftion was, wliether the notice to quit given by Mr. 
Hayton, the landlord, was fuflicient to found this eje£t- 
meiit i he not having given any;,regular notice to quit to 
Wilkes, his immedi.ite tenant from year to year; and 
Wilkes not having given any fuch notice to the defendant. 
A verdict was taken for the plaintiff, with liberty to the 
defendant to move to ibt it afide and enter a non-' 
fuit. 


This 
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This wcis moved by Pcchwll Scrjt. in the laft term, 
on tlie ground that the relation of landlord and tenant 
never fubfiHed between Hayion and Hc/tfofij fo as to en¬ 
able Hityton to put an end to Penfons tenancy by giving 
him a notice to quit; but only between Hayton and 
WiikeSi and between JViihcs and Benfott. And though it 
would have been competent to Hayton to determine 
tenancy for the whole, by giving him a regular 
notice to quit the whole, including Mdiat had been un¬ 
derlet to Benfon : yet after W'ill-cs had fo underlet a part, 
it was not competent for him, by agreement with his 
landlord, without a legal notice to quit, to determine the 
legal tenancy of his under-lcllce in that part. The ori¬ 
ginal lefl’ce could only furrrender, by his own voluntary 
adl, that iutercll which lie had in him at the time ; but 
befo'ic his furvender, he had parted with his legal intcrofl; 
in the part underlet to Benfony wliofe intcrefe then could 
only hr- clctoriuincd ckli .r uirccdly, Ly a notice to quit at 
the end of his year from ]yUkcSy or incidcntaily,by a regu¬ 
lar notice to quit from tiu; landlord to UUkcs; Benfon 
having done no act to ;icknowicdge holding under tlie ori¬ 
ginal landlord. Ho cited 4 Bac. Abr. 127, 8. lit. LeafeSt 
(I) 3., and Roc v. («), to ihcAv tiuit there is no 

privity of contrail between the landlord and fub-tenant, 
and that the cue carmot give iietice to quit to the other. 


181 [. 


Pleasant, 

].enrce >>f 
Haytun, 
againfi 
Benson. 


StUc7i Scrjt. and Hultotiy in fupport of the verdief, now 
co’itended, that inafmuch as the landlord,upon giving re¬ 
gular notice to quit to his immediate lefl'ee, would have 
been entitled to pofleflion of the whole, and upon reco¬ 
very in ejedfment againll fuch leflce, the flierifF would 


(«) z /?</. 330. Sec alfo Co. Zlir. *7*. 273.496. 

R 4 have 



* 3 ^ 

l8ii. 

PttAXANT, 
Lttiree of 
Ha YTON, 
0gmi^ 

Behion. 


CASES IN TRINITY TERM 

have turned the fub-lelTce out of pofliriTion \ fo it wal 
competent to the original lelTee to wave notice from the 
landlord and agree to the furrender of his term, fo as to 
entitle the landlord to recover in ejc^lment againft the 
under-tenant, who can have no title to the poiTeilion 
after the determination, by whatever means, of the ori¬ 
ginal term out of which his intereft was carved. Great 
inconvenience and injuftice mud otherwife enfue: a 
landlord may know nothing of any under-tenant, and 
may forbear to give his immediate tenant notice to quit, 
by the agreement of the latter to quit without notice: 
but according to the rule now infilled upon, that agree¬ 
ment would be friiftrated by a third perfon, no party to 
the original contra£l. [Lord Ellenhorough C. J. In order 
to raife your point you fliould have Ihewn, that Wilkes 
agreed to give up the whole of what he rented to his land¬ 
lord \ and then the queftion would have been whether, as 
Wilkes had an intereft from year to year in the whole, 
and while he had that intereft in him', he had afligned part 
to the defendant, thereby giving him the fame legal intereft 
in that part which Wilkes himfelf had at the time, he 
could afterwards agree to the furrender'of that part, 
without receiving a legal notice to quit. Le Blanc J. If 
the landlord had given his original tenant notice to quit 
the whole, no doubt that would have been fuificient: or 
if the original tenant ^had given his landlord regular no¬ 
tice that he meant to quit the whole, there might have 
been a queftion: but here it feems tliat the original tenant 
only gave his landlord pofiefiTion of the part which he a£lu-. 
ally held, witliout any notice to quit the whole.] The de¬ 
fendant had the regular half-year’s notice,but it was given 
him in the name of the landlord, and not of the iirft lefTee, 
from whom he immediately held. [Lord Ellenhorough C. J. 

You 
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You muft (land; if at all, upon the furrender of the ori¬ 
ginal tenant.] Wilkes has never received rent of Benjan^ 
fince he agreed to furrender the premifes to his landlord, 
but confidered himfelf as having quitted his interelf in 
the whole from that time. \Bayley J. Wilkes having 
created a legal intercll: in Beufon in part of the premifes 
demifed to him ; how can he afterwards dcllroy’ that in- 
tereft by his own a£l; without the all'ent of Benfon, Sup- 
pofe tenant for years granted a rent-charge upon his 
whole term, could his fubfequent furrender of the term 
deftroy die rent-charge ?] There the allignee muft take 
rubje£l to the charge: but here Wilkes had no certain 
intereft, but only an intereft determinable at the plcafure 
of the landlord upon giving a certain notice: then the 
party for whofe benefit the notice was required may 
wave it. [^Le BUitic J. Wilkes had as great an intereft 
to allign as he had himfelf in the premifes at the time, 
and that was an intereft as tenant from year to year, de¬ 
terminable only uptni a due notice to quit.] Benfon 
was either in the relation of tenant of the premifes or a 
irerpafler : as a trefpaficr, ho was not entitled to notice; 
and as tenant he received a regular notice from the land¬ 
lord. 

Lord Ellenborough C. J. The defendant is neither 
a tenant to Hayton^ nor a trcfpalTer; but he holds under 
WilkeSf the original tenant, his tinextinguilhed tenancy in 
this part. A tenancy from year to year is determinable 
cither by a regular notice to quit ^ or, I might fay for 
the purpofe of this cafe, by a furrender of a part of the 
premifes in the name of the whole : but Wilkes has not 
done even that j for he merely ceafed to refide on the part 
which he had retained in his own poftellion, without 
13 making 


1811. 

Pleasant, 
Leffite of 
Havtom, 
agttinjt 
Bensoii. 
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making a furrender in the name of the whole. But 
while he was tenant from year to year of the whole, 
he let olF a part to the defendant} and nothing has 
been done to put an end to the tenancy as to that 
part. 

Grose J., who had tried the caufe, gave no opinion, 

Le Blanc J. This was not confidered as a furrender 
of the whole by Wilb's; for if he had been alkcd whe¬ 
ther he meant to make hiinfelf liable to Benfotty to whom 
ho had underlet a part, by his furrender of the whole 
promifes, he would probably have revolted from any fuch 
admiffion. The millahe has been, that the landlord neither 
gave notice to quit to JVilhsy nor to the defendant in the 
name of Wilkes. 

Bayley j. Tlayton made Wilkes tenant from year to 
year, by which Wilkes acquired a legal intereft in the 
premifes, not determinable by Hnyton except upon giving 
him f.x mor.ths’ notice to quit. But fo long as that 
term continued, the leflee had a right to a£i: on it, and 
to grant to third perfons the intcrcfl which he himfclf 
lud in it. And I take it that the furrender of the leflee 
would not deftroy any intereft which a ftrangcr claiming 
under him had acquired in the term in the mean time. 
As in Co. Lit. 338 . it is faid, fpeaking of the furren- 
dcr oi tenant for life, “ that having regard to the par¬ 
ties to the furrender, the eftate is abfolutely drowned, 
&c.: but having regard to ttrangers, who were not par¬ 
ties or privies thereunto, left by a voluntary furrender 
• they may receive prejudice touching any right or intereft 
tlicy had before the furrender, the eftate furrendered 

hath 
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Plkasant, 
Lelfee of 
Hayton, 
againji 
Bbmson. 
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hath in confideration of - law a continuance.” And the 
cafe is afterwards put, if tenant for life grant a rent- 
charge, and after fuvrender; yet the rent remaincth j for 
to that purpofe he cometh in under the charge.” There¬ 
fore, though the eftate may be eirctHiually deftroyed by 
the furrender, as between the furrenderor and furren- 
deree; yet it continues as to (Irangers who in the inter¬ 
mediate time have acquired an intcreft in it. So here, 
while the tenancy from year to year fubfifted between 
Wilhes and HaytoUi WiIkes\\A([ a legal intcreft in the land, 
determinable only upon a regular notice to quit: then 
the fub-leafe of a part by Wilkes to Bcufoti is an agree¬ 
ment that Benfon fliall have that part pending that inte- 
reft i and therefore without a regular notice to quit from 
Hayton to Wilhes, or from Wilkes to Benfon, t/iat intcreft 
will continue in the part fo underlet. 

Rule abfolute. 


1811. 


PlEASAWT, 
Leffce of 
Hay DUN, 


Benson* 


Njzwmarch and Tealby ngainfl Clay and Wm. 
and Tiios. Lumb. 


WuefAay^ 
June i Sill. 


was an ailion upon the cafe for goods fold and 
delivered j to which Clay pleaded the general iftuc, 
and the other two defendants fu/Tcred judgment by de- 


Wlitre the 
plaintiffs had 
dealt for a long 
tune with two 
partners, not 
knawing tli it 

they had a tliird prrentr during part of the time, and I'urnillied them with goods, and rcctivcd 
payment's on aociunt generally, and previous to the time when the fecict tn.partnerlhip 
was diffolved, goods lird hecn furniriu'd, to LO''tr which bids had been p .id to the plain¬ 
tiffs by the two oftunlif-le pa tn^rs, which wer-t dinidnoured afttr the fecici d.lfoliit on oi ihc 
tri-partmrlhip, and then otlu'- ^oods xsere turnifhed as before; yet as the dilhor.ourtd bills 
were attc'^wards delivered up by the plainiiffs upon the rtcvii't of the fubfiquerit pood 
bills, which latter were r.'.orc tivan fuflicient 10 cover the debt- of the tri-pnitner/hip, 
tljougU not to cover, in addition, the ;oods furnifli d alter the diifoluuon of 't; held that 
fuch delivering up of the old dilhonouied bills, upon receipt of the new go id bills, was 
evidence of a particular apptupriatton of fuch mw bills in pavinent and difchargv ol the 
pld debt; of which the feerct third partner mi^ht avail himfelf ir. an allien on wic cafe 
for goods fold and delivered, brought agai- ff nim jointly with the other two partners 
Bur a 'he other two partners hrd fi.fl ;rd judgm'.nt to by d fault, t ie plaintiffs 
could nut be nonfuited, but the third paiincr, who defended, w'.s entitled to a verdict. 
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1811. 


Ncwmahch 

Clay 
and Others. 


fault. At the trial before Thomfon B. at Torh, it appeared 
that the plaintiffs were timber merchants at Hullj and dealt 
with the defendants, who were partners in trade at Leedsy 
in the manner after ftated. That Clay by deed, dated 
the 14th of July 1805, entered into partnerfhip for 8 
years with the two Lumbs *, but the bufinefs was often- 
fibly carried on in the names of William and Thomas 
Lttmby and Clay was not then known to be a partner; 
and it was not difputcd that this fecret partnerfhip was 
dilTolved by confent on the ift of December i8a8, after 
which the bufinefs continued to be carried on by the two 
Lumbs only. But a notice of the difTolution of the part¬ 
nerfhip, dated 13th September iSoy, was read from the 
Gazette of the iith of November iScp. During the 
period mentioned in the following account, which was 
produced at the trial, the plaintiffs had no knowledge of 
Clay being a partner with the Lumbs. The goods were 
furniflied at a credit of fix months on bills. The account 
w’as thus exhibited; 


« Drs. 

“ Meflrs. Wm, and Thos. Lumb, Leedsy in account with 
Newmarch and 'Tealby, 

1807. 


Nov. 25. 

To goods at 6 

months* credit. 





due 25th May 

- 

£122 

M 

• 

;8o8. 






March 4. 

To goods at do., 

due 4tli Sept. 

52 

M 

Qt 

May 28. 

To goods at do., 

due*2Sth Nov. 

54 

4 

0 

Obi. 28. 

To goods at < 

do., due 28th 





April 1809 

m ' om 

32 

7 

19 

1809. 






Afay 26. 

To goods at do., 

due 26tli Nov* 

52 

12 

0 





July 
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July io> 

To bill returned and charges 

66 

4 

6 

1811. 

24. 

To goods at do., due 24th Jan, 

125 

10 

0 

Nzwmarch 

Sept. 28. 

To bill returned and charges - 

101 

17 

3 

Clat 

OSl . 30. 

To goods at 3 months* credit. 




and OUicri. 


due 30th Jan. 

66 

3 

0 


Dec, 6. 

To goods at 6 months, due 6th 






June 1810 

122 

J 4 

0 




£191 

0 

7 


Crs. 

1808. 

To balance brought up 

3 'o 


7 


By bill 

^8o 

0 

0 


May 20. 

Sept. 21. 

By bill - - 

50 

0 

0 


1809. 

[^.130.] 





March. 25. By bill f [Thefe bills were not \ 


0 

0 


Jan. 14. 

By bill t paid when due.] . 

) 100 

0 

0 


Dec* 1. 

By bills - - - 

141 

I 

0 



Balance carried up 

360 19 

7 




jf 797 

0 

7 



The payments contained on die credit fide of this ac¬ 
count were all made without any exprefs appropriation 
at the time j and even when the laft bills for 141/. u. 
were received^ there was no fpecifie agreement that that 
fum was to be applied in part difeharge of the diflionored 
and returned bills of 65/, and 100/.} hut thefe latter were 
in faSl delivered up at the time. Upon reference to the 
ilate of the account, it appears that the amount of goods 
delivered up to the 28th of OPlober 1808 inclufive, before 
the difiblution of the partnerfhip on the ill of December 
1808, was 261/. 19/. loi.} and that the payments up 
to that time were 130/.; ^d if die laft item of credit 

for 
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l8xi. 


IKe^tmakch 

dgait^ 

Clay 
and Othen. 


for 141/. is.j which was paid the iftof December iSoey, 
(after the dilTolutioii of the partnerfliip,) when the two 
diftionored bills of 65/. and 100/. were taken up, was to 
be added to the other fum of 130/., and applied in dif- 
charge of the 261I. 19/. lod.f the plaintids would be 
overpaid by the tri-partnerfliip to the amount of 9/. is. 2d* 
But if the 141/- !/• ought to be confidercd as applicable 
by the plaintifFs to the difeharge of the 52/. 12/. the 
amount of the next delivery of goods on the 26th. of 
May 1809, (the payment of which became due ou 
the 26th of November following,) as well as to the 
261/. 19X. lod. due at the diflblution of the tri-partner- 
Ihip, (which application the learned judge was of opinion 
that the plaintiffs had a right to make; confidering that 
no exprefs dirciflions had been given at the time of pay¬ 
ment by the Litmbsf as to what particular account it 
fliould be applied in payment of j) then there would be 
due to the plaintiffs 43/. lox. lOf/. (^7)j for which fum 
the jury were dire£ted to find their verdi£l j referving 
leave to the defendants to move to fet it afidc ( 3 ). 

A rule nifi was accordingly obtained by Topping in the 
laft term for this purpofe, and oppofed by Park in this. 
The general rule was not difputed, that if the debtor, 
who owes money on feveral accounts, do not apply a 

C«) Goods delivered t(/the aStli of O^lo- 
lerjiii . - - ^i6l 19 10 

Do. a'ithof M/iy 1809, due 26tli of No-. 

vcvJ>ir 1809 - -*’-52120 

314 II 10 

Payments to 1 ft 1809 271 i o 

1^41 'o »o 

^b) By inadvertence, the leave was given to move to inter a nonfuit, 
wliicli could net be where feme of tlie defendants in a joint contraA had 
fuffered judgment by default j although the action was laid in cafe. 

part 
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part payment when made to a particular debt, but pay 
in the money generally, the creditor has a right to apply 
it to any part of his demand which he pleafes i and fe- 
veral cafes (a) were referred to on moving the rule in 
this cafe, and alfo in another fimilar cafe of Slater v. 
Howard in the fame term, which had been tried at the 
fame alfizes and before the fame judge, but which was 
afterwards compromifed. But it was contended that 
thefe cafes might be diftinguifliable from the general 
rule, confidering it as applicable only to cafes where the 
debtors and creditors continued the fame at the feveral 
times of the debts contrafted and payments made; wdiereas 
this was the cafe of an unknown partner,' whofe intcrefts 
were to be affefted by the application of this rule, by the 
preditors applying payments made by his acting part¬ 
ners, which were more than fufficient to cover all the 
debts contra«flcd during his intereft in the concern, to 
debts contra<fted by them fubfequent to the diflblution of 
the partncrfliip. And it w'^as alfo urged, that there was 
evidence of an implied though not of an exprefs appro¬ 
priation i inafmuch as, at the time of the payment of the 
141/. IX. in bills, on the ift of December 1809, the for- 
nicr dillionored bills of 65/. and 100/. were taken upj 
which payment of 141/. ix. was more than fulTicicnt tp 
cover all former debits. 


i8ii» 


Newmakch 
agantfi 
Clav 
and Others. 


(a) Tliefc cafes are collected in Ptake's Law of Evidence, 7.51. &c. 
they arc jinon Cto. EIm. 68. Goddard v. Cox, t Stia» 1 194.. Mr/rvatt v. 
Mdls, 1 Ld. Ruy. 286. Dowe v Jloldfworlb, Pea'tts N. P. Caf 64. ; and 
Jlanimerlly V. Knowlys, iEJp. N. P. Caf 66. And I have a note of an¬ 
other cafe of Hall v. fPitod et Uxor , tried at the fiitiiigs at IP’tJlminfier, 
till, 1785, where Lord Mamfielu C. J. alfo liiid down the rule, tliai piy- 
znent may be applied by a creditor to any part of a debt, wlicre he has 
feveral lorts due to him from the party making the jiaymcnt; unlefs it be 
particularly fpecified at the time to which part it is to be applied. 


After 
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i8ir. After a particular confideration of the accoutuby the 
Court, 

lllWMAICM 

?iTy Ellenborough C. J. faid, tliat there might be a 

aBd uchtrs. fpecial application of a payment made, ariling out of the 
nature of the tranfaftion, though not exprefled at the 
time in terms by the party making it: and here the pay¬ 
ment of the bills for 141/. 1/. was evidenced by the 
conduct of the parties to have been made for the pur- 
pofe of taking up the antecedently difhonoured bills, in 
the difeharge of which the defendant Clay was interefted j 
for, upon receiving this payment, the difhonored bills 
were delivered up. 

The reft of the Court agreed in this view of the 
cafe: and thereupon they faid that it would be better 
for the plaintiffs themfelves, infliead of having a new 
trial, to enter a verdift fo| the defendant, as there 
could be no nonfuit entered, according to the liberty 
Tcfcrved at the trial, becaufe two of the defendants had 
fuffered judgment by default. And this it was agreed 
Should be done, iinlefs in the courfe of the term the 
plaintiff's counfel fignified their defirc to have a new 
trial, upon (hewing any probable ground for varying this 
ftatement of fads upon another trial. But no further 
notice was taken of the cafe in court* 
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Doe, Leffee of Rodd, agatnft Archer. 

r 

'^HE IclTor, by indenture of leafe dated loth of Fe» 
bruaryf 37thCt’o. 3. 1796, (by miftake for 1797,) 
demifed to the defendant all thofe parts and parcels of 
“ the Barton or farm called Town Barton, that is to fay, 
f* the manfion-houfe, out-buildings, &c., the pound* 
houfe, orchard, &c.» (enumerating fome other par- 
“ cels.) containing together 9 acres and aiialJ;; rdfo all 
<* thofe feverai overlanus, &c. (enumerating many more 
** clofes, containing 36, and others containing 50 
“ acres) ; and alfo all thofe parts and parcels of the 
** Barton called Shippen Barton, that is to fay, broad- 
« meadow, &c. (enumerating other clofes,} containing 
“ together 54 acres,” in the parifli of Dodclifcomhe Leigh, 
in the county of Devon ; to hold the fame from the i<)th 
^September then lajlpaji for 21 years; (fubjc6l to a 
provifo giving liberty to either party to determine the 
leafe at 14 years, on giving to the other party at lead two 
years previous notice of fuch intention ;) “ yielding and 
<* paying yearly during the faid term the annual rent of 
** 180/., that is to fay, for the parts and parcels of Town 
“ Barton (and certain clofes mentioned) 83/. (For cer- 
tain other clofes by name 5/., and 5/, and i/.,) and 
for the parts and parcels of Shippen Barton 86/., upon 
“ the four moft ufual fcads, &c. by even quarterly pay- 
“ ments during the faid term ; the firft payment thereof 
« to be made on the 25 th of December next enfuing the 
«* date hereof.” The leafe was in fa£i executed on the 
loth of February 1797 • before the true date was 
adverted to, and upon the fuppohtion of the Jeafe hav-* 
Voi. XIV. 3 ing 


i8ii. 


Friday, 

Jur^xvtk. 

Where » fernt 
wa« leafed for 
a I years, at a 
nnt nf 180/. 
pel ann. coniift- 
iny, as deferihed 
in tae leafe, of 
the ^fovfn Bartvfl, 
and its feverai 
pai cels dcfcrib- 
cd by name, at ' 
the rent of 83/, 
otlin clofes 
uanud, at other 
rents of 5/., 5/., 
ai'ii i/.; the 
i'hippiH Barton, 
a'xf its f< veral 
parcels lieCcrib- 
ed hy name, at 
86/.: witlia 
power rtfcr\ed 
to either party 
ro determine 
the leafu at the 
end of 14 ] cars, 
on giving two 
yeais’ previous 
notice i held 
that a notice l>y 
the landlord to 
his tenant to 
quit “ Tow* 
Barton, &:c, 
agrecaldy to .'/V 
terms ef the to- 
venant lictweeit 
us on ti.c ex¬ 
piration of the 
14th year of 
your tcrin,** 
given in due 
time, was fufR*, 
cient. 

A notice to quit 
a part only of 
premifes Itaied 
together ii bad. 
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iSi 1. 


I 3 oe, 
IifTse of 
Kood, 
agtdnp 

Aucirtii, 


ing been executed in lu'hntary 1796, a notice to quit was 
given by the Icil'or to the defendant on the 29th of Sep~ 
tevibcr 1807, requiring him, '^agreeably to the terms of 
the cov^enaiit between r/r, to deliver up To’ivn Barton at 
the end of the 14 years term for which you ftand tenant 
for the fame.” After the error was perceived, a fecoiul 
notice to quit was given on the i6th of Septembir i8o8': 
“ Mr. 5 . Archery agreeable to the tcrrtis of the cove¬ 
nant between us, I hereby give you due notice to deliver 
up polTeflion of To’ivn Barton, &c. on the expiration of 
the 14th year of your form.” Signed by the Icflbr. 
The tenant not having quitted the demifed premifes piir- 
fuant to thefc notices, this ejediment was brought by 
the landlord to recover back the poflefTion of them ; the 
demife being laid on the ift of OBaber 1810. And at the 
trial before Chawbre J., at Exeter, the queftion arofe on 
the fulliciency of the notices ; the firft of which wasob- 
jc£k'd to, as applying only to the Town Barton, which 
conipofed only a fnuill part of the demifed premifes j 
and the fccoiid, wherein the was added, as being in 
efleci: the fame, and giving no diftinib information that 
any, or, if any, what, other parts of the farm were re¬ 
quired to be giveii up : and it was urged, and not de¬ 
nied, that it was not competent to the Icllbr to determine 
the Icafe partially. Upon tliis obje«flion, aided by the 
further confulcration, that tlie leafe referved a diilinct 
rent for the Toivn Barton^ with the addition of the lands? 

called over-lands, and other dillin£t rents for other 

* 

parts of the premifes ; and in particular, as there was 
another Barton, the Shippen Barton, named, forming the 
moll conlidcrahlc divifion of the farm, and for which a 
larger rent was referved than for Toivn Barton and its 
fcveral parcels; the learned Judge thought the notices 

to 
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tb quit Tonun Bartofiy without naming the other Barton 
or any thing elfe, were defedive, and not helped by the 
introduction of an “ into the latter of them, which 
he tliought too indefinite to fupply the omillion ; and 
thinking therefore that the tenant’s term was not put an 
end to by fuch notices, he direCted the jury to give 
their^verdiCl for the defendant which they accordingly 
did. 
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Doe, 

Lclfce of 
Rood, 
agairji 

Archce. 


It was thereupon moved In ihc lafl term, by Datnpur 
(with Lens Serjt.), to fet afidc the verdi*^!:, upon the lufll- 
ciency of the latter notice to quit, which it was faid could 
not be mifunderflood by the tenant; the Tonvn Barton 
being the firft-named and principal place on the farm, 
where the manfioii was,and the «^s*i /’comprclicnding the 
reft: though even that“$3’c.”was not nccefTary; as nothing 
was more common than for premifes let and farmed alto¬ 
gether to be deferibed by the name of the man lion, or 
other principal place, though compofed of a variety of 
parts and doles having diftinct appellations, which wore 
only ufed wdicn it was necellary to diftinguilh between 
the feveral parts. But it would introduce great inconve- 
nicnfcc to require fuch minute deferiptions in notices to 
quit; cfpccially as a failure in deferibing accurately any 
one part would nullify the notice for the whole j for it 
was admitted that a notice to quit a part only, yndcr an 
entire letting, would be bad. [Lord Ellenborough C. J. 
faid that there feemed to be fooie reafon in the 
** in the laft notice. 

Courtenay (with Pt-//Serjt.) now oppofed the rule, and 
obferved that the Town Barton did not appear, by tlic 
Icafe, to be the principal part of the fiirm, at leaft in 

S 2 value. 
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Doe, 
LelTt-e of 
llnPD, 
agninfi 
Aichir. 


value,as the rent referved for Shippen Barton and its parcete 
was greater than for the different parts of Town Barton. 
The two Bartons might formerly have been diftin£t farms, 
though now leafed together •, and the " &c.” if available 
at all in a notice to quit, might more properly be taken 
to refer to the other parcels of the Town Barton named 
in the leafe, than to a diftind Barton let at a greater 
rent. 

Lord Ellenbokough C. J. The landlord mull have 
intended to give fuch a notice to quit as the leafe re¬ 
ferved to him die liberty of giving, and not a void no¬ 
tice to quit a part only : and fo the notice in queftion 
muft have been underftood by die tenant. The notice 
to quit the Town Barton^ where the manfion was, meant 
die Town Barton cum fociis; efpecially with reference to 
die leafe, which only gave him power to determine tht 
tenancy as to the whole of what was let together. 

Grose J. agreed. 

Le Blanc J. There being no power under the leafe 
to determine the tenancy as to part only, the notice to 
quit could have no operation at all unlefs taken, as it 
mud: have been intended, to apply to the whole. 

Baylev j. 'VC’e are to conftrue the notice to quit 
in fuch a way ut res magis valeat quam pereat. 

Rule abfolute; 
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Churchward ngatnji Studdy. 

'JpmS was an a£iIon of trefpafs for taking and carry¬ 
ing away a dead hare, the property of the plaintiff: 
to which not guilty was pleaded : and at the trial before 
CBatnbreh at Exeter^ the .evidence in fupport of the 
a^ion was that the phiintid^ a farmer, being out hunting 
with hounds of which he had in part the management, 
and adtually had fuch management at the time, though 
the hounds belonged to other perfons, the hounds put 
up a hare in a third perfon’s ground, and followed her 
into a field of the defendant, where, being quite fpent, flie 
run between the legs of a labourer who was accidentally 
there, where one of the dogs caught her, and flic was taken 
up alive by the labourer j from whom the defendant imme¬ 
diately afterwards took the hare and killed her. Shortly 
after the plaintiff came up and claimed to have the 
hare as his own •, but the defendant refufed to give it 
up; and queftioned the right of the plaintiff to be 
where he then was. The labourer, upon his examina¬ 
tion at the trial, fwore that when he took the hare from 
the dogs he did not mean to take it for his own ufe, but 
in aid of the hunters. The cafe of button v. Moody {a) 
was referred to ; where it was faid by Holt C. J., that 
« If A. ftart a hare in the ground of B.y and hunt and 
<* kill it there; the property continues all the while in B »; 
« but if A, flart a hare in the ground of if., and hunt 
« it into the ground of C., and kill it there; the property 
ff is in A.i the hunter: but A, is liable to an a£fion of 


FriJajft 

JuffeziA* 

The plaintifT’s 
dogs tiavuig 
hunted and 
caught, on the 
defendant’s 
land, a hare 
ftaittd on the 
land of anotlier, 
the property i» 
thereby veiled 
in the plaintiff, 
who may main* 
tain irefpars 
againfl tlie de¬ 
fendant for 
afterwards 
taking away 
the hare. And 
fo it would be 
tliough ttic hare, 
hejn.; quite 
fpeni, had been 
caught up by 
a labourer of 
the dctcndant 
for the btntfit of 
tkt buBttrt, 


[a) I Ld. Jtay.iso. and »Sa/i. 556. 

S3 


ff trefpafs 
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1811. ** trcfpafs for hunting in the grounds as well of B. as of 

_ ** C.” And the learned Judge thought that this evi- 

Ckurchwaru _ ^ , 

ageinji dcncc fuflicicntly cflablillicd the plaintiff’s property in 
Stvpuy. 

' the hare ; and the jury found a verdict for the plaintiff, 
with /toj. damages. 

It was moved by i^/ij-Serjt., in the laft term, tofet 
afide the vcrdifl and enter a nonfuit, or have a new 
trial, upon the fuppofition that there was no evidence 
that the hare had been in any manner reduced into the 
poffenion of the plaintiff, before it had been taken from 
the labourer by the defendant •, and that the labourer 
was not to be confidered as having taken it up for cither 
of the parties : though Lord Jlllcnboroiigh C. J. and Bay- 
ley}., (the only Judges then in Court,) were of opinion 
that if the plaintiff’s hounds had killed or caught the 
hare, it would have given the plaintiff a property in it 
when thus reduced into his pofleffion. And now, after 
the report of the facts, as above ftated, had been read ; 
and Jekyll, in oppofing the rule, had referred to the cafe 
of Sutton v. Moody (n), confirmed in 2 Blue. Com. 419. 

Lens Serjt. faid that he was not aware when he moved 
• the rule, that the labourer, who was one in the employ 
of the defendant, had proved that he had taken up the 
hare in aid of the hunters, but that he had taken it up 
before it had been actually caught by the dogs, either for 
his own ufc or for the defendant, to whom, as to 
the owner of the land, he had immediately given it up. 

Lord Ellendorough C. J. I did not undcrfland at 
(he time when the rule was granted, that the pLiintifi^ 

(rt) z Sjlk, 556. and 5 Mid, 375. 

tjirop^h 
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through the agency of his dogs, had reduced the hare i8ii. 
Into his pofleffion: that makes an end of the quellroii. ^ ‘ 

Even though the labourer had firll taken hold of it againft 
before it was a£lually caught by the plaintifl‘’s dogs; yet it ** 
now appears that he took it for the benefit of the hunjers; 
as an aflbeiate of them ; which is the fame as if it had 
been taken by one of the dogs. If indeed he had taken 
it up for the defendant, before it was caught by the tiogs, 
that would have been different j or even if he had taken it 
as an indifferent perfon, in the nature of a flakeholder. 

Per Curianif Rule difeharged. 

The King agahifi The Inhabitants of Birming- 

HAM. 


an order of two juftices, Aletry HopL '.ut and her 
children were rcmovetl from Feckenhanii in Wor- 
ccjierjlii'^cy to Birmingham^ in Warnvichjhire ; which order 
was confirmed, on appeal to the fefllons, fubjedf to the 
opinion of this Court on the follo\ying cafe. 

The pauper, Mary HepkinSf was refiilent in the parifli 
of InhberronVi in Worcejlerfjircy and renting a houfe 
there, and receiving relief from that parifn. Upon ap¬ 
plying, as ufual, for this relief to the officers of the pa- 
rifh, it was refufed her, and llie was defired to go to the 
officers of Feckenhanty an adjoining parifli, in which 
fome of her hufband's relations had rcfideil. Tiiis flic 
did, and was, by the officers of Fcclenhaniy refufed re¬ 
lief, and fent back again to Inkberrow. Upon her re¬ 
turn to InkherroiVy and again applying to the officers of 


A pauper rent¬ 
ing a lidure in 
the pa.-ith of j 4 .y 
where flie re¬ 
ceived occa- 
fional relief, and 
having rtlalions 
in 1 ! , an ad¬ 
joining parifli, 
but no fetilc- 
nient in cither; 
alier having 
been ftnthiek- 
Wards and for¬ 
ward I fr.'in one 
to tlie other, 

was at Lift taken 
by the paiifli 
officer of -^.iiuo 
/?., hy which 
fliewas thin 
relieved, and 
thriaiened to 
he fent to pii.on 
it flic returned 
again into ^ • 
h"l(i that her 


that parifh for relief, they refufed relief, and defired her 


cumflances did 

not prevent lur removal from thence by an order of juftices to her place of fettlenicni 
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j8ii. to apply again to Feckenhatn ; and when flie expreflcd an 
The Kino unwiilingnefs to do fo, one of the overfeers of Inkbert 

egainfl took her, without any order of removal, to the pa- 

Tiie Inhabitants 

of rifli piheers of Fecienham, and told her not to return 
Bibmincham. jQ Inhberronv. Upon Iier being thus brought to 

Feckettham, the olficers of that parifh relieved the pauper, 
and at the fame time threatened to fend her to prifon if 
flie returned to hikbemw- The pauper however was 
ftill defirous of returning to her houfc in Inkberrow, but 
was prevented from fo doing by the tlireats of the pariih 
officers of Fcckenham. Under the above circumftances 
(lie remained in Feckenhami where (he had previoufly no 
place of abode, for 8 or i o days \ at the end of which 
time fhe was removed, by an order of two magiflrates, 
from Feckenham to Firrauigham. The queftion w’as 
whether the pauper, being in the parifh of Feckenham 
under the circumftances above-mentioned, was liable to 
be removed by an order of two magiftrates to the place of 
fier fcttlement. 

Peake and Puller were to have argued in fupport of 
the order of feflions; but the Court dcfircd to hear 
what could be urged againft it. 

Clarke and Reader^ contra, contended that the pauper 
was not a proper fubjefl of the laws of removal from 
Feckenham, bccaufc fhe did not go into that parifh to 
fettle or inhabit, but was compelled to be there by a fpe- 
cies of durefs of the parifh officers themfelves. And 
they cited Rex v. St. Jamci in Bury St. Edmunds («), 
^here a poor perfon detained in a parifh by an accident 
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where he was relieved was held to be cafual poori add. 
not removeable by an order. 

Lord Ellenborough C. J. That was a very difFetent 
cafe; but this was the cafe of a ftarving vagrant in which¬ 
ever of the two pariflies Hie was^ who was going basic- 
wards and forwards between themj. and would have been 
ftarved if (he had not received temporary relief from one 
or the other. She was liable to be removed from either. 
How then can this ofcillation between the two pa- 
riihes affect the order of removal to her proper 
parifh. 

JPer Curiartii Orders confirmed* 


x8ii. 


The Kimo 
«gainfi 

The InluUtantg 
of 

BlKMiNCIIAIIi 


The King agalnji The Inhabitants of Egremont. 


^WO jufti CCS, by their order, removed William Gain-* 
ford from Egremont to Cockermouth^ both in Cum~ 
herland i and the feffions, on appeal, quaftied the order, 
fubje^l to the opinion of this Court upon the following 
cafe. 

On the part of the refpondents, it was proved that 
the pauper had been regularly bound apprentice to John 
Eaney, on the i^th of jipril 1802, for 7 years, and 
ferved with him under the indentures of apprenticefhip 
for feveral years in Egremont^ and ferved more than 40 
days of the latter part of his apprenticefhip with Jofeph 
Borroivfcallf in Cockermouth, with the confent of his ori¬ 
ginal mafter, and refided with him there for that period. 
On the part of the appellants, the following certificate 

dtlivmi to the parifh officers, as mentioned in/ 17. of the aft, tefore the 


In order to pre¬ 
vent i:he fettle- 
mtnt of an ap- 
pi entice hound 
to a mafter wlio 
was refidinr in 
the parifli under 
a certificate 
from a friendl/ 
fociety. by vir¬ 
tue of the ftat. 
33CM. 1. e- 54. 
it is not fuffi- 
cient for the 
certificated pa- 
rilh men ly to 
pioduce the 
certific:.tc» upon 
appeal to the 
feihonii from an 
order of removal 
o( the appren¬ 
tice to fuch pa* 
rilh, but they 
mu ft aKo (hew 
that fuch certi¬ 
ficate had been 
fervice of the apt 


prenu^e. 


fropn 
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from a friendly foclety was given in evidence, to prova 
that Borro^vfcall was then refilling at Cochrmouth under 
fuch certificate, and therefore that the apprentice could 
not gain a lettlement by ferving him under the indenture. 
" Cockermouthj April 29th, 1607. We, the underfigned, 
prefident and Rewards of the Amicable Society, held at 
the 8 hipf at Cockermouthj in the county of Cumberland^ 
afling under the fanftion of the legiflaturc, do hereby 
acknowledge that the bearer, Jofeph Borroivfatllj fenior, 
is ^ member of the f«id Society. As wituefs our hands, 

Jofeph Hodgfoiij of Cockermouthj tanner, Prefident, 

Robert Qtinyy of ditto, hatter, - 1 « . 

IVatfon Hamfonj of ditto, taylor, - J ‘ 

Witnefs, John Wallace, of do. clerk to the Society. 

And on the faid certificate was an indorfem nt, figned 
' by a juftice of the peace of the county, certifying the 
oatii of the fubferibing witnefs taken before him, that he 
faw the perfons whofc names were fubferibed feverally 
fign the certificate j and verifying his own hand-writing 
to it, as fuch witnefs. And the only queftion w^s 
whether the produftion of the certificate was fuflicient 
evidence under the fiat. 33 Gtv. 3. c. 54. without proof 
of its having been delivered to the churchwardens and 
overfeers of Cockermuthf 


Fell and G. Lamb, in fupport of the order of feflions, 
contended that the evidence was fuflicient; for that un¬ 
der the ftatute the bare produ£^ion of the certificate was 
fuflicient. The i8th feftion oT the a£l provides thqt 
every certificate in the form thereby preferibed, attpflcd 
by the witnefs, and certified by the qiagiflrate, as this 
was proved to be, “ fliall be taken, deemed, and allowed 
in all courts whatfoever as duly and fully proved, av.d 

Oiall 



IK THE riFTT-EIRST YeAR OF GEORGE III. 


asi 


(liall be taken and received as evidence witliout other 
proof thereof.” But if this were not fulEcient, yet the 
fefllons^ under the circumftances^ might prefume that it 
had been delivered, as it was produced in court by the 
parhh oflicers of Cochermouth, the appellant parilh. 


tSiir 

The Kino 
mgmnft 

The lnhabita|it$ 
of 

^AIEMeNT. 


Lord Ellenborough C. J. To warrant them in pre* 
fuming any fa£l: there muft be prefumable matter. The 
mere giving of the certificate by the Society to the mem¬ 
ber is not made fufiiclcnt by the ^^L to protcfl his refi- 
dence under it in the parifli, without a delivery of It to 
the parifti officers. The 17 th feftion fays that no 
member of the Society who lhall come to inhabit in any 
parilh, and Jliall deliver to the churchwardens or overfeers 
of the poor of fuch parifli a certificate, &c. fliall be re¬ 
movable till aftually chargeable. But if if remain in 
the pocket of the certificated perfon, that is not fufficient 
to prevent a fettlement being gained under him. Here 

there is an abfcncc of any proof of its having been deli- 

• 

vered to the parifli officers before the period when the 
apprentice ferved his mailer in the parifli of Cockermouth, 
and therefore an exclufion of any prefumption of the 
fa£l. 

Per Curianiy Order of feffions quaflied. 

Paleyy and Courtenay Jun. were to have oppofed the 
order. 
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Saturdajt 
June aid* 

Tfre truftees of 
a Mrthodi/l 
chapel, receiv* 
ing money an< 
rually for the 
rents of the 
pews, arc rate¬ 
able for the pio- 
Ills made of the 
building, though 
in faA they ex¬ 
pended the 
whole of whit 
they received in 
making dif- 
burfentents fur 
repairs, fkc. and 
to attendants in 
the chaptl, and 
in paying tlic 
lalaries cf the 
preachcis; con* 
iidtring that 
thefe latter in 
effeit were en¬ 
titled to receive 
the fuiplus pro 
lit, after paying 
all neceflary ex- 
jrences of the 
chapel} and 
therefore that 
the rate was 
fttbA.intially 
Upon them, 
thiough the 
medium ot ihe 
truliees, who 
received the 
profits in the 
lirft inflance. 


The King again/i Agar and Others. 

F a three months* afleflinent made for the relief of 
the poor of the parifti of Bu Martin, Coneys-Street, 
York, at the rate of ^d. per pound per month annual 
rent, the defendants wore thus rated; “ Meffrs. Agar 
and Gibfon —Chapel—Rent 20/.—one month 15J.—^three 
months 2/. 5/.” Againfl. which afleflment they appealed, 
on the grounds that the Methodift chapel therein men¬ 
tioned was not liable to be rated; and that they (the 
truftees) were not liable to be rated in refpedl of it, not 
being the occupiers of it, nor having any beneficial or 
other intereft therein which was legally the fubjeft of 
a rate, 'rhe fefiions, however, confirmed the rate, fub- 
jc£l; to the opinion of the Court on thefe faffs. 

In 1804 the appellants purchafed a piece of ground, 
upon which, by means of voluntary contributions, they 
ere£lcd the chapel in queftion, which was duly regiftered 
under the toleration a£l; in the confiftory court of the 
Archbifhop of Tori : and by indentures of bargain and 
fale of the 4th of June 1805, enrolled, the premifes 
were fhortly afterwards conveyed to them, upon truft, 
that they Ihould let the pews and feats in the chapel, 
under fuch yearly fit other .payments as they might 
think fit, and upon other trufts as therein more particu¬ 
larly appear (a) ; (the deeds ^forming part of die cafe.) 

{a) No reference was made in tbe argument to any other truft in tlie 
deed. The premifes therein conveyed were deferibed as ** the new 
erected edifice or building intended 10 be ufed’ for a Methodift chapel or 
preaching-lioufe, with the fmall yard in front thereof, and a fmall new 
ereded building at the fouth.eaft corner df the faid chapel, intended to 
be uftd as a veftry thereto, fituate in New ftrtet, in the city of York,'* 
together with certain dwt^lling houfes, &c, adjoining* 
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The confidcration money for the purchafe of the ground, 1811. 
and the fums expended in ereding the chapel, were 
raifed partly by Voluntary donations, and partly by fums egahfi 
borrowed by the appellants. The current expences of and Utbm. 
the truflees in fupporting the chapel during the year 18 lo, 
as appear by the dilburfements after mentioned, were 
247A yr.; and the whole of the pew-rents received 
for that year amounted to 221/. 4/., which were ap¬ 
plied towards the difeharge of the following expences ; 
namely. 


To premium and duty for one year's infur- 
ance of the chapel from lire, ending 25 th 
December 1810 - - - 250 

To a year’s rent and taxes of two dwelling- 
houfes occupied by the two Methodill; 
preachers, ending 25 th 810 70 o o 

To chapel cleaners and candle fnulTers 20 t6 o 
To J. Pollard for painting the wood-work 

of the chapel - - -6181 

To J. Hick for candles ufed in the chapel 

during the year 1810 - - 7 17 6 

To William Smith for blinds for the chapel 
windows - - * 4 0 3 

To John Cobh for bricklayers’ work done in 

and about the chapel for 1810 - . 7 18 IX 

To R, Hartley and fon for glaziers’ work 
done in and about do. for 1810 • o it o 

To Thorns Gibfon and Co. for whitefmith’s 
work done in and about do. during 1809 
and 1810 • - - 2 II ^ 

n To 
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To one year’s quarterage for falary and bOard 
allowed to two Methodilt preachers for 
officiating in the Tork chapel 

To chapel door-keepers for one year ending 
December iZio 

To brufhes for cleaning the chapel, and 
for turpentine and fundries for do. 

To George Prhjlly for candles for the life of 
the auditors for 1810 

To Thomas Stoilhart for half a year’s falary 
for conducing the finging in the chapel, 
ending 25th December 1810 


110 0 0 

220 

297 
4 17 3 

500 


7 o 


The point referved by the feffions was whether the 
appellants, under the above circumftances, were liable 
to contribute to the relief of the poor, in refpeft of the 
rents or monies fo received for the pews, and fo applied 
as above ilated. 


Park and Rtchat'Jfou, ill fupport of the rate, faldj 
that the cafe of Robfon v. Hyde (tf) having decided that 
a building leafed as a chapel, of which profit was made 
by letting the pews, was rateable, left no queftion to be 
difcuil'cd in this cafe, fince it was clear that fome profit 
was made of the building by thefe truftees j (and this 
Court will not enquire into the quantum;) however they 
might tliink proper to appropriate it in providing dwel- 
ling-houfes and falarics for the preachers who officiated 
in it, or wages to the attendants and others employed 


(<i) Calil 310- 

*5 


there.. 
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lliere. [Lord Ellenborough C. J. The application of the 
money received may be very proper j but the receipt of 
it by the truftees for the rpnt of the pews is rateable.] 
They faid that the only queftion made in the cafe of 
St. Luh^s Hofpital (rt), and others of the like defeription, 
was whether any perfon could be found who flood in 
the fituation of an occupier, in contemplation of law, 
on whom the rate could be impofed: but it never w’aa 
doubted that, if the property itfelf produced profit, and 
there were a legal occupier, he was rateable in refpe£l of 
it i though he did not receive the profit for his own 
benefit. In The King v. Parrot (^), the leflce of a coal¬ 
mine, which was in itfelf produ£live, was held liable to 
be rated j though the leflce himfclf, after paying the 
owners a certain lhare of the profits, which he had con- 
trafled to pay them, loft inftead of gaining money by it. 
In looking over tlic charges in this cafe, they laid ftrefs 
principally on the items of 70/. for rent and taxes of 
dwelling-houfes, and no/, for falaries and board of the 
two preachers, as profits clearly taxable, befidcs other mi¬ 
nor charges. If, faid they, the redor of a parifli paid per- 
fons for cleaning his church, or, chufing to preach at 
night, provided candles for it, he would not be permitted 
*0 fet oft' thofc deduiftions, in eftimating the amount of 
the rate upon his rectory. If the profits received had 
been looo/., the truftees might equally have abforbed 
the wKole, by increafing the falaries and accommodations 
of the preachers. So with refpc£l -to the items for re¬ 
pairs and improvements, as a dwelling-houfe would not 
be the lefs rateable in the year when charges of that de- 


{d) » Burr. T053., and i Blae. Rtj>. 249. j and vide the cafe of Sr. Ear.> 
tMemew'i Hofpital, ^Burr. *435. 

(*j 5 7 arm Rtp. 593. 
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fcriptlon were incurred, though perhaps to a larger 
amount than tlie rent in the fame year; fo neither 
can they be fet up againit the rate upon a chapel. 

I 

'The Attorney-Generaly Garrow^ Walton^ Holroyd, and 
Scarlett^ oppofed the rate, and denied that this was like 
the cafe of perfons holding preferment in the Eftabliihed 
Church, wbofc incomes arofe out of permanent funds, 
and would be the fame, however appropriated, after 
they were raifed} but here no profit at all could be 
raifed out of the chapel, except for the perfonal exertions 
of the preachers; and therefore whatever was reafonable 
to be allowed for this purpofe, and without which pro¬ 
per preachers could not be obtained, was a necefiary 

f 

dedudion from thofe profits. Even land is not to be 
rated for the grofs value of its produ£iions, without dc- 
du£l;ing the necefiary expenccs of feed and cultivation by 
which it is rendered productive. So here the building 
itfelf could produce nothing vdthout the preachers. 
[Lord EUenborough C. J. If it were ufed for any ordi¬ 
nary or fecuUr purpofe, it would Hill be rateable for its 
annual value as a building but as a chapel, the truficcs 
make a profit of it; for they get a profit for the 
preachers, otherwife they would be obliged, if they en¬ 
gaged them at all, to pay theni out of fome other fund 
which would be rateable.^ They put the cafe (proteft- 
ing, however, againft any profane inference,) of a 
theatre *, where if the necefiary dilburfements, including 
the reafonable falaries of the a£tors, exceeded the money 
. received at the door, the proprietor could not be rated 
for it. If the building were ufed for the ereflion of a 
fteam engine, the expence of the fuel muil firft be de>* 
dtt^ed. [Lord Ellenhmugh C. J. We cannot take the 

account 
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account of the quantum of profit, or the reafonablenefs 
of the charges} that is for the felTions to confider : we 
can only confider whether the building produces profit; 
and that it is found to do. There may be often great 
difficulties in afeertaining the true quantum of profit, as 
in the cafe of rating ftock in trade. Barley J. The 
truftecs, by reafon of the accommodation of the build¬ 
ing, make of it more profit than if their preachers 
preached in the open air.] If the owner of a field took 
money from perfons who came to hear a perfon preach 
there, and gave all the money which he took to the 
preacher, he could not be liable to be rated for fuch 
extra profit made of that ufe of the field. Suppofe a 
building appropriated to religious worfhip, without any 
profit made of the pews, and withbut the expence of a 
preacher, but merely for prayer, and that the common 
expences were defrayed by voluntary fubfeription ; there 
could be no ground for rating any perfons in refpeft of 
it: how then does it alter the cafe, that each perfon en- 
creafes his fubfeription for the purpofe of getting a 
preacher. {Bayley J. Suppofe they had rented the 
building, muft they not have been rated for it ?] That 
would have been a dilTcront cafe; for it would have fhewn 
a tcnantable value of the building, independent of the 
fubfequent application of it: but here all the value arifes 
from the ufc of the building ; and the legal owners who 
are rated enjoy no furplus value from it, as the land¬ 
lord in that cafe would do who let it at a rent. The 
fame ar.fwer applies to the cafe of Rcbfon v. Hyde (a ): 
there was a clear profit to the occupier over and above 
the neceffary expences. And it is not pretended, if any 
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j8ii. allowance may be made for the ex pence of the preachers, 
that the allowance here made was immoderate. [Lord 

The Kino 

^auji Ellenhorough C. J. There is a further item, I obferve, 
tiirt Otherf. of 5/. for half a year’s falary for conducing the finging 
in the ch.ipcl: I do not fay that it k improper; but how 
can that be uecefliiry ? Nor indeed do I fui<l any thing 
dated in the cafe of necejfary expenccs, but only of the 
current cxpeiices.J Thofe expenccs abforb the whole 
receipts, leaving no furplus to the legal owners. This is 
an entire dedication of the building to religious purpofes, 
as it was in Waldo^s cafe [a) to charitable purpofes, who 
was held not to be rateable in that refpefl ; though the 
houfe which he provided for the purpofe of educating 
and maintaining the^or children had been before rated 
to the poor j and the poor children were as his fervants 
or guefts, and might have been turned out by him at any 
time*, fo that he jwas as much an occupier as thefe 
trullces are. In rating property of every defcrlption, 
feme allowances mull always be made, and efpccially for 
the expenccs necelTary for the produdlioii of the profit. 
[Lord Ellenhorough C. J. No doubt the fair average 
expences ought to be allowed in eilimating the quantum 
of the rate, but not any extraordinary expenditure which 
might happen to make the property unprofitable in a par¬ 
ticular year: for where it is the fubjedf of annual value, 
the money fo la]il out in one year will produce profit in 
the fubfequent years. The mode of eilimating the quan¬ 
tum of profit may be attended with difficulty. It may 
be afleed what profit was received in the cafe of Catherine 
Hall (i)f where the mailer and fellows had pulled down 
feveral houfes,and converted the feites of them into an area 

(<}} 358. {h) Re)ev»GarJeerfCtv)^>.f 9 , 

for 
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for ornament: it may be faid that they had it in pleafure* 
But 0 iew fome safe where property, profitable in its na¬ 
ture, as land and houfes, has been held not to be rateable, 
except where a profitable occupation of it was negatived: 
and then fhcw that there is any thing in this cafe which 
negatives the receipt of profit. Where property is in 
its own nature produ£bive of profit, it muft be cxprefsly 
fiated to us tliat no profit is derived from it, before we 
can fay it is not rateable.]] To make a rateable profit, 
there miill be a furplus beyond what is necefiary to pro¬ 
cure the grofs proceeds: but the truftecs had no fuch 
furplus profit; they therefore cannot be rated, however 
the preachers might be rateable for thei; perfonal ability 
in refpc£l of their falaries. 

Lord Ellenborough C. L The queflion is whether 
the truftecs are rateable. In what fituation do they ftand 
to the property ? In 1804 they purchafed the ground oh 
which tliey afterwards ore£lcd the chapel; they arfe 
therefore the owners of the property. If they had gta- 
tuitoufly admitted perfons Into their chapel, and pro¬ 
vided preachers for the congregation, without receiving 
any thing, they would have come within the cafe of the 
The King v. Woodward and Others {a) : but obferve the 
difference between the two cafes : there it was found 
that the truflees did not receive any rent, or other pecu¬ 
niary advantage, for the ufe of the feats in tlie Quakers* 
meeting-houfc: here it is ftatedthatthetrufteesdo receive 
tent for the feats. What fimilitude then does this bear 
to Waldo*s cafe, who gratuitdully devoted his property 
to the education and maintenance of paupers, but de¬ 
rived no profit to himfelf f Here profit is made of the 


26$ 

181X. 


The Kino 

mgab^ 
AtAu 
and Otheri* 


T a 


properly 



*64 


CASES IN TRINITY TERM 


1811. 


The King 
sgaiafi 

Aoau 
snd Others. 


pto^erty to the full by the truftces who let out the 
feats, and receive pecuniary advantage from tlie ufe of 
them. And, admitting that there mull be fome ex- 
pences incurred in producing the profit, it depends 
upon circumftances, and the mode of adminiHering the 
fund, what the profit Hull be. If it were abfolutcly ne- 
ceiTary that all the fums dated in the account of ex- 
pences Ihould be expended, it (hould have been exprefsly 
found in the cafe that they were all necejfarily expended in 
the carrying on the bufinefs of the chapel. The trudees 
may go on increafing their expenditure in this manner, as 
their profits increafe. I admit that it is not found that 
any of the items were fraudulently fwelled for the pur- 
pofe of this quedion: but it is not enough in thefe cafes 
to Ihew that the expences laid out in any particular year 
abforhed the profits of that year } for the benefit of fuch 
expences may be derived in future years, as is often the 
cafe with improvements of farms. If valuable land in 
the neighbourhood of a town be covered with buildings in 
one year, the expences of that year would probably greatly 
exceed its profits; but the land would not ceafe to be va* 

. luable and rateable on that account. Whether thefe 
which are dated were necefiary expences or not, I cannot 
take upon me to fay from the cafe; but it (hould at lead 
have been found that they were all necejfary to produce 
the render of the rent received. This is not like 
the cafes where pevfons have been held not to be rateable 
for property, as not being m the occupation of it ; for 
thefe appellants are the original proprietors of the land, 
on which they have cre£led a chapel by voluntary fub- 
(cription, under no redri^lion as to the profits to be 
derived from it, and in the a£lual receipt of rents, 
which they have applied in the manner dated. 

14 


Grose 
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Grose J. The firft queftion is whether there U any 
thing rateable in this cafe | and here there is clearly rate¬ 
able property; for there is land, and a building which 
products proilt. But it is faid that it does not produce 
profit fulHcient to warrant a rate on thefe defendants in 
refpeft of it. But that depends upon die manner in which 
they diufo to apply the proceeds. It does in fa£I produce 
profit; and they difpofe of it as they pleafe afterwards. 
How then does this differ from the cafe of other build** 
ings which produce profit ? If this be not rateable, on 
account of the fubfequcnt application of the profits by 
the truftees to the benefit of others, why Ihould any. ef- 
tate which a man holds in truft be rateable. Then, 2dly, 
the truftees who receive the profits are the occupiers 
of the property, and therefore they are liable to be rated 
for it. 

Le Blanc J. The fubjed-m.itter of this rate is within 
the flat, 43 Eliz. c. 2., which directs the occupiers of 
lands and houfes to be rated. Thefe appellants pur- 
chafed the land, and crefted a building on it to be ufed 
as a chapel, and now let out the feats, and receive the rents 
for them: they arc therefore the occupiers of the building. 
Then the only queftion is whether they are liable to be 
rated for it, on the ground that it is not valuable pro¬ 
perty. It is let out at an annual rent; but it is objc£fed 
that though they receive profit in the firft inftance, yet 
they afterwards difpofe of the whole in the eftablifli- 
ment, in paying the filarics of the minifters, and in de¬ 
fraying other expences of attendants and repairs. I 
agree that this is in fubftance a rate on the minifters; for 
if they had let out the pews and received the rents, they 
would only have received the furplus profit, after payment 

T ^ of 
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of all the necelTary’ expences of the chapel; but the pewt 
are let out by thofe who are in efGt£t the truftces for the 
minifters; for they pay over to them fo much as remaini 
after defraying the expences. The truftees therefore 
muft be confidered as the occupiers, becaufe tlie property 
is in them, and they let out the pews} and they are 
therefore rateable for the profits in the fame manner as 
the minifters themfelves would be^ if thefe latter let out 
the pews. 

Batley J, The property itfelf is rateable, and the 
truftees are the proper perfons to be rated for it. It is 
a houfe, and the ftatute of £/iz. fays that the occupiers 
of houfes are rateable. It produces profit; for certaiu 
fums are annually paid into the hands of the perfons 
rated by thofe who rent the pews. Then it is objeded 
that part of the money fo received, which is applied to 
the fiUarles of the preachers, is referable to them, and 
not to the houfe, and that if there were no preachers 
there would be no pew-rents received. I agree that the 
money fo received is partly referable to the preachers, 
but a part is alfo referable to the houfe itfelf, in refpedl; 
to the fuperior accommodation afforded by it to thofe 
who attend the preachers; for fuch large fums would 
not be paid to hear them in the open air. This then is 
not like Woftdwardh cafe j nor like the pafe pf Mr. Walr 
d», who dedicated his property to the charitable purpofe 
of educating and maintaining poor children j for there 
was no profit made of the meeting-houfe in the one 
cafe, or of the property dedicated to the charity children 
in the other: but here a profit was made of the pro- 
jpejrty. And there is no hardlhip in faying that the 
^ruftdes (hall pay the rate ; for they win ftop in tranfitu 

ft 
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fo much as they pay for this purpofe} and the minlfters 
are not the proper perfons on whom to impofe the rate 
on the buildingj in refpeft of their falaries. The truftces 
are not under any obligation to make the payments to the 
extent dated : they have paid the money in fa£I; but they 
were under no obligation to do fo at all events. This 
therefore being property, which in its nature is rateable, 
and profit being in fa£l: made of it, and that profit palling, 
in the firft indance, through the hands of the trudees, I 
fee no doubt but tliat they are rateable for it. 

Order and Kate confirmed. 
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was a convi(Slion of the defendant by two indices The ftat. 

A . . tzCar.%. c. 94. 

pf the peace for Midd/ejex, in one mitigated penalty /. 45. giving 

of 100/.) for hairing in ai/lody andpojf^on a private dlSionui^of-*^ 

fences againft 

the excife,' rommitted kvitliin the Emits of the chief office of excife in London^ to the chief 
commiffioncri, &c., and within all or any other the counties, cities, &c. within this 
« kingdom. Sec. to two or more juflicet the peace refiJing near to the place wliere fuch 
** oflfence fliall be committed," niuft lie underAood to be confined to juftices of the pt-a ee 
eftbe eountyt Scc. wherein the offence was committed: and therefore it a defendant be con* 
viflcd by two refident juliices of the peace upon the flat. 19(7. 3. r. 50./ a. for having 
in his cuftody and pofleffion a private and concealeJ ftill for illicit difliilation ; and tli« 
evidence only fhew that his iouk was in tlw county, and that the Aill was found con¬ 
cealed in the garden of the /aid bouje } fuch garden not appearing to be jn the fame county ; 
the convifiion is bad. 

sdly, The leaving roi/A a woman at tie defendant's bouje^ whom the witiiefs believed to he 
a menial fervant of the defendant, a r«/^ of the fummons to appear and anfwer to tlic 
offence charged, (to which woman She original was alio Ihcwn,) is a fufficient fummons 
within the flat. 3s 0 . 2. c. 17. 

jdly. The iniormation charging the defendant with having in his cuflody and pofleffion 
certain private and concealed veffils tor diAillation, to wit, one^i//, &r., one head, &c. j 
(for each of wiiicli the offender is liable to a fefMirate penalty ;) and then alleging that he for. 
fleited for the feud ftUl one penalty \ and the juAices, after proof ot the Jeveral of ernes Hated 
is the firfl part of tl\e inforoiatiiOn under the videlicet, conviAing the defendant in tjie 
Jingle penalty prayed for " foe its /aid offence mentioned in the /aid infarmatm ; fuch con- 
viAioii was iiolden to be lufficienxly certain and g(Ood. 

4thly, The information, appearim; to be laid more than 10 days aAer the offence charged 
and proved to be committed, is fufficient upon the Aat. 19 G. 3. c. 50./. a j without ne* 
gativing that the owner had, within 10 days after the feizure, claimed the veffels I'eiaed. 

gtbly. Quaere how far evidence that the flill was found concealed in tlie garden of the 
defendant’s iioufc, apparently juA worked off} but without proof that the defendant 
kimfelf was in or near his houfe at the time; would warrant a conviAion of bin) as having 
fi)cb illicit and concealed Aill in bit cuftedy and poffejfitn* 
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ftUlf contrary to the flat. 19 Geo. 3. c. 50.(0) The convic¬ 
tion (^) fet out that on the 13th of April 181I1 at Totten^ 
hanii in the county of Middlefesct J. colleBor of excife, 

exhibited before E. R. M. and T. R.^ two juftices of 
the peace for the faid county, ref ding near to the place 
where the offence after-mentioned was committed, a 
complaint and information, &c. that within three months 
laft paft, viz. on the 28th of March laft, at the parifh 
of Edmonton^ in the faid county, one T,A,^ being then and 
there an officer of excife, did then and there difcover and 
find, in the cuftody and pofleffion of the defendant, certain 
private and concealed vejfels for the making, preparing, and 
keeping low-wines, fpirits, and other materials preparing 
for diftillation, &c., to wit, one private and concealed fillf 
one private and concealed head, fix privtitc and concealed 
wafh-barks, &c. contrary to the form of the ftatute, &c. 
And that the defendant, being the perfon in whofe cuftody 
and poffeffion the faid private and concealed fill was fo 
difeovered and found as aforofaid, forfeited,/or the faid 
private and concealed filli 200/., by virtue of the flatute, 
&c.} whereupon the informant prayed the judgment of 
the juftices, and to have a moiety of the penalty : and 
then he prayed the juftices that the defendant might be 
fummoned to anfwer. Whereupon the juftices, on the 
faid 13 th of April 1811, at Totienhamy in the county of 
Middlefexy ilTued their fummons to the defendant, requir¬ 
ing him to appear before ’them there on the 17 th of 
Aprily and authorized any officer to ferve the fummons. 
The conviftion then proceeded to (late that at the day and 
place appointed the informant appeared, but the defend- 

(ff) And Tee G, 3, e. 70. 

(A) Such parts onijf aie particularly Aaud, upon which obJeAions 
iicre taken. 

ant 



3 ^ 
i8xt. . 


IN THE Fiftt-piest Teae OF GEORGE III. 

Ent made default. Thereupon C. S., an officer of ex- 
cife, (in proof of the fummons) depofed that the de¬ 
fendant was not at home, that he left a copy of thefaid 
fummoni with a woman called Sarah Woodvrard, at the 
defendants faid houfe at Edmonton, whom the witnefs 
believed to have been then a menial fervant of the de¬ 
fendant ; and at the fame time Ihewed to her the original 
fummons. Thereupon the juftices proceeded to examine 
the matters of the information, and fet out the evidence 
of an excife officer, that on the 28th of March laft he 
went, in company with certain affiftants, to the defend¬ 
ant’s houfe at Edmonton^ in the county of Middlefex, to 
fearch the fame, by virtue of a magiftrate’s warrant; 
that he found, under a pig-ftye in the garden of the faid 
houfei a private ftill, complete, juft worked off, a worm- 
tub and worm, and fix wafti-backs, &c. containing 150 
gallons of wafli, &c. That the witnefs feized the 
whole, and worked off the wafli, &.c. on the premifes^ 
and produced 33 gallons of fpirits, and took the whole 
away. Another witnefs negatived the entry by the de¬ 
fendant of any ftill, or of any premifes for diftilling, at 
Edmonton, On this evidence the juftices proceeded to con¬ 
vict the defendant, and to adjudge that “ for his faid of¬ 
fence mentioned in the faid information he has forfeited 
200/.which, by virtue of the ftatutes, they mitigated 
to 100/. 

The obje£fcions taken to this convidion by Lawes were 
thefe: ift. That the defendant was not properly fum- 
moned, inafmuch as he was only ferved with a copy of 
the fummons inftead of the original. And that the fta- 
tute32 Geo. 2. c, 17., which provides that a fummons Irft 


Tiie King 

ageunp 

Cnanaicn. 
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^ die party’s houfe, &c. fliaU be deemed good fervice; 
itecognijsihg as it does the neceifity of perfonal fervice at 
common law in thefe cafes, and fubftituting the leaving 
Jiich fummons at the party’s houfe j only authorizes the 
leaving of the original fummons, and not a of it, as 
good fervice. 

Lord Ellenborough C. J. Where notices are deli¬ 
vered to a party, or leftTX his houfe or ufual place of re- 
ildence, it is the conftant pra£Uce to deliver or leave a 
copy: and this only fubftitutes the leaving of that 
which would otherwife have been perfonally delivered 
to .the party. The whole purpofe of the a£k is anfwercd 
by this. 

2d. Obje£lien. It is not Ihewn that the copy was 
either left at the defendant’s houfe, or with his menial 
fervant; but only that it was left with a woman at 
his houfe, whom the witnefs believed to be his meuiajl 
fervant. 

Lord Ellenborough C. J. Where a notice is ftated 
to be left with a fervant, it muft for the molt part be a 
matter of belief, and not of certain knowledge, that the 
perfon was the fervant of the party, The witnefs can¬ 
not be fuppofed to be prefent at the time pf the contra£): 
of fervice ; but hei^ he found a perfon in the houfe, ap¬ 
parently redding there as a menial fervant j and (h^t was 
enough for his belief that (he*was fo, 

3d Obje^ion. The information charges the defendt 
ant with haying in his cuilody and polfejOIon feveral prir 

yatc 


«70 


1811. 


The Kino 
agatnp 


li 
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'nte and concealed veflels ufed in diftillation; (and fo is 
l^e proofj) for which he was liable to forfeit jDo many 
dlftin£l penalties of 2oo/.; but only cfie penalty is 
claimed by and adjudged to tlie informer. The convic¬ 
tion (hould have been commenfurate with the charge 
and the proof, and being for too little is as faulty as if 
it had been for too much. In Rese v. Solomons (a), 
where two diftinfl offences were charged in the 
information, a convi£lion for tJ!)e /aid offence was held 
bad. 

Le Blanc J. There the penalty was claimed for the 
faid offence; and two having been before charged, it was 
uncertain to which of them the penalty was referable: 
but here the information fpecifies for what particular 
offence the fingle penalty is claimed, namely, for hav-^ 
ing in his cuftody and pofTeffion the faid private and 
concealed ilill, which i$ one of the veffels before men¬ 
tioned. 

Batlet J. It could not be told in Solomon^s cafe 
in rcfpe£l of which of the two offences charged the pe¬ 
nalty was adjudged : here it is certain. 

Lord Ellenborough C. L Here it is diflin£lly ftated 
and found that he kept a JfUl, and be is convi£led of that 
diff:in6f offence. Other matters indeed are charged ^ but 
there is no uncertainty here, as there was in that cafe, 
upon what the condemnation was founded. Here tlie 
EORvi^lion is neither for too little, nor for poo muph; but 
^or juff enough. 


i9ii. 


TbcICnio 


(«) I 7irnRj?^.349. 


4^h0b^ 
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1811. 4tli Obje^Iion. The penalty is given by the flat. 

The King » which is only in cafe the true 

^ agaiKti owner fhall not claim the veflel feized witliin 10 days ; 

fuch claim therefore ought to have been negatived before 
the penalty can attach upon a perfon of the defendant’s 
defeription : it over-rides the whole claufe. 

Lord Ellenborough C. J. The claim merely relates 
to the forfeiture of the vcifel ; but after the 10 days 
paiTing without any fuch claim, there is nothing to pre¬ 
vent the informer from proceeding for the penalty againft 
the perfon in whofe cullody and poiTelTion it is fo 
found. Here the feizure was made on the 28th of 
Marchi and the information was not exhibited till the 
13th of April. 

5th Objedlion. The evidence does not fupport the 
charge that the dill was found in the cuftody and pof- 
feflion of the defendant; it is only proved to have been 
found in the garden of his houfe : it might have been put 
there by fome other perfon: it is not even dated that the 
garden was in the defendant’s polTeflion. He referred to 
what was faid in Rex v. Abbot (/i), that where goods are 
found in the party’s houfe, his knowledge fliall be prc» 
fumed; but not where they are found in his grounds. 

Grose J. It is found concealed in the garden of his 
houfe, with the appearance of having been recently 
worked; was not this evidence fuiTicient for the magif- 
trates, who in thefe cafes are put in the place of a jury, 
to find the fa^, that it was in the defendant’s cudody and 
polTudion ? 

(«) Diugh 553. This was faid arguendo. 

6th Ob« 
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6th Objection. It does not appear that the garden 
where it was found is in the county of Mtddlefexy within 
the jurifdidion of the convi£Iing magiftrates; it is only 
proved that the defendant’s houfe is within the county* 
And he cited Rex v. Haxell (a). 


1811. 


The Kin« 
againji 

CHAMm.Be* 


Dampiery contra, was called upon by the Court to 
anfwer the two laft objcftions, particularly the 6th, 
which they faid was the material objc£):ion. As to the 
5th, he argued that it was fuflicient if there were any 
evidence from whence the juftices might draw the con- 
clulion that they had done} as in Rex v. ^mith (^): and 
here there was ample evidence to warrant it; for not 
only was the ftill found in the defendant’s garden clofe to 
ills dwelling-houfe, but it was then recently worked olT. 
{J^e Blanc J. obferved, that it was not dated that tlie de¬ 
fendant was either in the houfe or near the fpot at the 
time.] As to the laft objcflion ; if the garden may not 
be taken to be included in the defeription of the houfe, 
which is dated to be in the county of Middlefex ; at any 
rate, it is not necefiary that it fliould fo appear to be ; 
for by the ai!!: of the 12 Car. 2. c. (c), giving ju- 

rifdidlion to country magiftrates to convift olTcnders 
againft the cxcife, it is enough that they refide near to the ' 
place where the offence was committed, as thefe juftices 
arc dated to have done. 


(a) 13 EaU, 139. 

(^) 8 Tetftt Rtp. 588. ; and fee Rex v.Crifp. 7 Eaflt 389. 

(r) By that claufe ** all 'iieh forfeitures and otfences made and com- 
<* mitted within the immediate limits of the chief office (excife) io 
<* Lendoa (hill be heard, adjudged, and determined by the chief com* 
miffioners and governors of cxcife, tec,: and all fneh forfeitures and 
** otfcnccs made and committed within all or any other the counties, 
*< cities, towns, or places within this kingdom, or dominions thereof, 
« fhall be heard and determined by any two or more of the juftices of 
the peace reading near t$ lit flaee wbert fucb furftitureiJbaU he made ar 
** t£iKt (cmmiited'* 

Lord 
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1811. 

The King 
againft 

ClIAIIPlill* 


Saturdt^t 
'June aad. 


In trover for a 
bond tlie plain* 
titFmay give 
parol evidence 
of it to fuppoit 
the general de- 
feription of the 
inArument in 
the declaration, 
without having 
given thede* 
lendant pre- 
vioua notice 
to produce itj 
at the nature of 
the aftion gives 
fulficient notice 
to the defendant 
of the fubjeA of 
inquiry, topre* 
pare himfelf to 
produce it, if 
ncccfiary,forbia 
defence. 


Lord Ellenborough C. J. It does not follow that 
the garden is in the county of Middlefex, becaufe the 
houfe is ilated to be there; the houfe may be in one 
county, and the garden in another: it does not therefore 
appear that the offence was committed within the jurif- 
dl£lion of the convi£l;ing magiflrates. For the ftatute of 
Car. 2., giving jurifdifliion to juftices of the peace rcficKng 
near the place where the offence was committed, muff 
be taken to mean juftices of the peace of the fame county 
where the offence was committed refiding near the 
place. 

Per Curiam, for tins laft obje£fion, 

Convidion quafhed. 


How and Another, Executors of Nicholls, 
againft Hall. 

^HE plaintiffs declared in trover for feveral bonds and 
deeds dated to be in force, amongft others, for a 
bond, deferibed in the count ais a bond of one Jofeph 
Warrilow for 400/., conditioned to pay 2oo/. with inte- 
reft, after a day therein fpecified. At the trial before 
Lawrence J. at Stafford, the plaintiff called Jofeph War- 
rilovj, the obligee of the bond, who proved that, before 
the a£tion brought, iqpney was demanded of him by the 
defendant and his wife upon the bond, which they then 
produced, and which had been given to the teftator 
Nicholls, who was the father of the defendant’s wife. 
The obligee told them, that he had orders from the ex¬ 
ecutors not to pay it to any but to them or their order. 
The witnefs then ftated, that Nicholls had lent him 2oo/y 
for which he had given him a fecurity, and was pro¬ 
ceeding 
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ceeding to give parol evidence of the bond in queftion> 
when obje£lion was taken that no notice to produce it 
had been given: and upon the authorityof Cowan v. Abra» 
hams {a)f the plaintiiF was nonfuited. This nonfuit was 
moved to be fet aiide in the laft term by Jervis (and 
Puller,) on the ground that in trover no notice to produce 
the thing fought to be recovered was nccelTary, whether 
it was a written inArument, or goods of any defcription. 
And the cafes of Jolley v. Taylor {b), before Mansjwld C. J. 
and Bucher v. Jarratt (/r), in C. B. were referred to, as 
having overruled the opinion of Lord Kenyon in Cowan v. 
Abrahams, 


m 

1811. 


How 

Mdini 

HasIi. 


Datmcey and Abbott, in ihewing caufe, admitted that 
the opinion of the majority of the Court of C. B was 
againft them, but relied on the opinion of this Court in 
Cowan v. Abrahams, confirming Lord Kenyon^s decifion at 
nifi prius, and on that of the learned Judge before whom 
this cafe was tried *, and who was aware at the trial of 
the cafe of Jolley v. Taylor, which was then cited. 
[Lord Ellenhorough C. J, Is not the very nature of the 
a£lion notice to the defendant to be prepared for the 
proof to be offered ?] So it might have been faid to be 
in the former cafes: but the principle on which the ob« 
jeflion is founded is that the party (hall give the belt 
evidence which the nature of the thing will admit of; 
and that, in the cafe of written inftruments, is the inllru- 
ment itfelf; unlefs where it is in the hands of the ad* 
verfe party; and then notice muft be given to produce il; 
before parol evidence of it can be admitted. 


(a) I s/p. AT. P. Ca/. 50. (b) t Caupb, N. P. Caf. 143. 

(r) 

Lord 
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Lord Ellenborouch C. J. The queftion is whether, 
where the form of the a6lion gives the defendant no¬ 
tice to be prepared to produce the inftrument, if necef- 
fary tofalfify the plaintiflF’s evidence, it fliall be necef- 
fary to give him another notice to produce it. Sup- 
pofing the thing converted had been a book, inftead of 
a bond, could not trover have been maintained without 
giving die defendant notice to produce it. The plaintiff 
is to fhew, as well as he can, M'hat the inftrument is that 
he fecks to recover as his own from the poffeffion of 
the defendant: and if he give a wrong defeription of it, 
the defendant may fet it right by producing the thing. 
What further notice can be neceflary to fliew that the 
plaintiff means to charge the defendant with having pof- 
feilion of the inftrument, than the declaration iifelf. I 
remember an indi^iment tried before the late Mr. Juftice 
BulleTf againft a man of the name (I think) of Spragge, 
for forging a note, which ho afterwards got polfefTion of 
and fwallowed ; and parol evidence was permitted to be 
given of the contents of the note, though no notice to 
produce it had been given : but there indeed it may be 
faid that fuch a notice would have been nugatory, as the 
thing itfelf was deftroyed. Where the chattel converted 
happens to be a writing, tlie nature of the aftion and the 
charge in the declaration give notice to the defendant of 
tile fubjed: of inquiry. 

Grose J. was of the fame opinion. 

Le Blakc j. Where the contents of a -written iqftru- 
ment may be proved as evidence In a caufc, and it is 
uncertain beforehand whether or not fuch evidence- will 
be brought forwards at the trial, we fee the good fenfe 
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of the rule which requires previous ilotice to be given to 
the adverfe party to produce it if it be in his poflefllon, 
before fecondary evidence of its contents can be received, 
that he may not be taken by furprizc: but where the 
nature of the action gives the defendant notice that the 
plaintiff means to charge him with the poffellion of fiich 
an inftrument, there can be no neceflity for giving him 
any other notice; though a practice has crept in of 
giving fuch further notice, in order to prevent any quef- 
tion. The defendant muft, from the nature of the thing, 
0.C prepared to produce the true inftrument, if the evi¬ 
dence given by the plaintiff deferibe it untruly. If no¬ 
tice to produce the inftrument were neceffary to be given 
in a cafe of this kind, I fear it would extend to every 
cafe where a man was charged with ftealing a note, that 
the profccutor, if he had not gotten it from him again, 
muft give him notice to produce it, before he could give 
evidence of the felony (a). 

Rule abfolute, 

(a) Bayky J. was fitting at CuildkttU. 


The King againjt De Brouquens. 

order of baftardy was made by two juftices of the 
peace for the county of Cumberland; in which, 
after reciting that it had appeared to them, as well oh 
the complaint of the churchwardens and overfeers of 
the poor of the parifh of Millom, in that county, as upon 
the oath of Eliz, Athinfont Angle woman, that fhe, on the 
13th of September 1810, was delivered of a dead-born male 
baftard child at Shands, in tlie faid parifh j and that the 
fold E, A., mother of the faid baftard child, hath been 
VoL. XIV. U charge- 


a?7 
1811. 

How 

agoinfi 

Hal&. 


Junt zOlh. 

Undtr rl* fti- 
tutes co' cetn- 
ing H.Oard*-, nO 
ordrr ot hi at on 
< t lor pavmt'it 
01 the cxptiiLis 
r.in 'H iii.idt, 
uniefs tlif cl> Id 
be bom aiivc. 
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t 9 z f. 

The Kido 

De Baou> 

qytMi* 


chargeable to the faid parKh of M *; and further thaC. 
the defendant begot the faid baftard child on the body of 
the faid E, A,^ &c.: the jullices concluded by adjudging 
the defendant to be the reputed father of the faid bajiard 
childf and ordered him to pay to the pariih officers' 
6 /, I4x» 6 d» for and towards the lying-in of the faid 
A,y and for the expences incurred in apprehending 
tlie defendant, and (or making this order.’* 

The order and indi£lment having been removed by cer¬ 
tiorari into this court, Walton on a former day moved to 
quafli that order, on the ground that the juilices had iy> 
jurifdi£lion to m-ake an order of filiation in the cafe of a 
dead-born bafiard, the (latutcs relating to this matter in¬ 
cluding only children who were born alive, to whom alone 
the relative terms of ” baftard chUtT* and “ reputed 
fathef* could in ftri<£fnefs apply. 

Scarlett, who now oppofed tlic rule, obferved fiiortly, 
tliatthe obje£l: of the fcveral ftututes («) upon this fubjedl 
was to indemnify the parifh againft the expences of the wo¬ 
man’s lying-in, as well as againft the future maintenance 
of the child, if born alive ; though he admitted that the 
words of fome of the claufes bore (Irongly againft the 
extenfion of ^e order to the cafe of a dead-born child ; 
particularly the 2d fe£lion of the ftat. 18 Eliz. c. 3., 
which fpeaks of baftards begotten and horn out of 
« lawful matrimony, being left to be kept at the charge 
« of the parifti where they are born** But he urged tliat 
the ftat. t^^Geo. 3. r.68. meant to go further, and provide 
at all events for the charges and expences incident to the 

(«) Vide e.j. f.t. 13 ft i4C«r, a. e. i«. /. 19. 6 Ge$.i. 

f. j r./. «• I an*! 49 3* 

birth 
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Wirth of the baftard, whether it died or not} an event 
which is regarded in the fecond feflion: and that the 
term b»rn may, in its popular fenfc, be applied to a child 
born dead. 


1811. 

The Kino 

mgainft 
D* Bitotr- 


Lord Ellenuorough C. J. In order to come under 
the denomination of a hajlard^ mud not the child be 
born alive. All the proviflons in the fevetal (latutes 
aflumc the birth of a child, which of courfc muft be born 
alive. 


Grose J. No dead fubftance is the objedi of legiflative 
provifion in any of the afts. 

Lf. Bi.amc j. Many of the provifions, even in the Hat. 
49 C. 3. c. 68., are quite-inapplicable to a dead child; and- 
all through the there are words of reference to a baf- 
tard hQrn out, of lawful matrimony. 

The Court then made the rule abfolute for quafhing 
the order of baltardv ; and afterwards Walton moved to 
qualh the indiclnieiit; for which a rule niii was then 
given, which was afterwards made abfolute without op^ 
poiition. 


U a 
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fP^edneflityf 
yunt 26 Uit 


The King againjl The Inhabitants of Darley 

Abbey. 

\ 


Where the pau- 
|>er applied to 
the owner of a 
farm for the 
fHtikmg cf a coiUf 

Winch it was 
agreed tliat he 
ihould luvf far 
tbt feafan, for 
9/., and the par¬ 
ticular cow was 
then pointed 
out; though 
nothing was 
fai'J as to how 
or where the 
cow was to be 
fed, I'urtlur than 
tnat he was then 
told that the 
owner’s farm¬ 
ing. man would 
inlorm him ia 
•tubat phsture 
tkt two vKuU be 
Jirfi milked ; of 
which he was 
afterwards in¬ 
formed, and fo 
trum time ro 
time as I'w 


w ILLIAM BauibrldgCi his wife and children, were 
removed by an order of two juftices from Duffield 
to Darky Abbeyy in Dcrbyjliire; and the fcfTions, upon ap¬ 
peal, confirmed the order, Yubjedt to the opinion of this 
Court upon the following cafe : 

The pauper for two years refided in a houfc, and oc¬ 
cupied a garden, in Dnrley Abbey^ of the annual value of 
8/. 18x.; and during the whole of that time he and one 
John Meyer jointly hired the milking of a cow in the fol¬ 
lowing manner : The pauper applied to Mr. EvanSy at 
whofe fadbory he and Meyor worked, for the milking of 
a cow betwixt them. Mr. Evans referred the pauper to 
his agent, Mr. Harveyy to agree for the cow. Mr. Har- 
vey agreed they Ihould have a cow for the feafon for 9/. 
The particular cow was pointed out. The cow was at 
that time upon a large farm of Mr. Evansy which he oc¬ 
cupied near the fitclory. Nothing was faid as to how or 


pallurc was 
chaitgccl: held 
*l>at this was 
fuilicient evi¬ 
dence ot a cen- 
tiaid: lor ihe 
taking of a /a/- 
ture fed tow, 
and hy confe. 
ijuencc of a te¬ 
nement within 
the (latute, fo 
as to confer a 
fettlcment on 
tlie pauper, who 
rented another 
tenemeiu at the 
fame time of 
the annual va- 
hia alto^tlher 
of lOA 


where the cow lliouUl be fed, more than tliat Mr. Harvey 
fald, that Jeromy Mr. Jivam'*& farming man, would inform 
the pauper in what pallufe tlic cow would be firft milked: 
and he did Inform him ; vmd fo from time to time when 
the pafture was clAngetl, that he might know where to go 
to milk her. The cow was graaed in Mr. Evansh pafturcs 
in the fame farm for the wKolc of the two feafons with 
other cows, which were let in the fame way to other 
workmen of Mr. EvanSy and with other cattle belonging 
to Mr. Evans. The pauper and his partner always 
milked the cow during the whole time. They hired the 

fame 
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fame cow for four fucceflive feafons, and the cow was 
always grazed in the fame way, on Mr. Evanj^% farm. 
The fummer pafturage of tlie cow alone was admitted to 
be of the value of 5/. for each feafon. 

Clarke and Balgttyyyxn, after referring to the cafes of 
The King v. Hollington (a), and The King v. Stoke-upon- 
Trent [b)y as deciding this cafe, were Hopped by the 
Court. 

Toppingy Nolatty and Denmatiy contra, faid, that this was 
diftingui(liable from all the former cafes, where the fet- 
tlement had been cftablidied by takings of this kind ; for 
in all of them it was part of the terms of the contra£f, 
that the cows were to be depn/liired by the owner. But 
in The King v. Tijbtiry {c)y Lawrence], faid, that a con¬ 
trail: to feed cows generally, under which they might be 
fed with green tares bought in the market, would not 
be a tenement. Now here it is dated as a fact that, at 
the time of the contrail made, which was for the milk¬ 
ing of a COW', nothing w'as diid as to where the cow 
fliould be fed: the owmer w’as under no obligation to 
graze the cow' at all, or to graze her on his -ow’n land. 
\Grofe J. The pauper was to have the cow for the feafon ,* 
and mud not that be underdood as a contrail for the 
cow to bo fed in the ordinary w'ay of daijry cows, that 
is, on pafurCy for ihefeafovy where flic was to be milked. 
Lord Ellenhorough C. J. If the cow had been fed on hay 
indead of on padure, would not the pauper have had, 
an ailion for the breach of this contrail upon the evU 

(d) lEtfly 113, (A) 10 456. 

fc) M. 43^7. 3. 1 Nol. 506., under die name olTbt King y,DiJburjp 
wbhli wak now Hated to be bj miflake for Tijiury, 

u 3 


x8ii. 
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The Inhabitant! 
of 

Dasley 

Abblv. 





182 


CASES IN TRINITY TERM * 


i 8 ii* dence of it ilated ?] It was no part of the contra£l 

„ where the cow was to be fed. [Lord Ellenborough C. J, 

0gaiiifi There is no exprefs agreement that the cow was to be 
Tlw Inhabitants , . . ^ r i 

of depaftured ; but is it not to be implied from the nature 

AaBivT of thp contra£l and the circumflances of the cafe ? If 
indeed the cow mighti under this contra£^> have b^pn fed 
elfewhere upon hay or grains, the confequcnce would 
, follow, that this was not a taking of a tenement.]] At 
leaft no particular lands were afligped for the feeding of 
her : the owner might have fed her upon the land of an-, 
other perfon elfewhere : and though in faft the owner's 
fervant informed the pauper in which paflurc the cow 
was firft to be milked, yet that was not neceffary by the 
contrail;. [Lord Elknhorongh C. J. The only quellioq 
is, whether this was not a contrail for a pallure-fed 
cow ? and does not Jeafin mean pqjlure fenfon ? Can the 
word fe/ifon be conftrued in this cafe without reference to 
fajiure It merely means the milking and may 

extend beyond pafture feafon. The padure was pointed 
out, in order that the pauper might know where to find 
the cow. {Grofi J. Then muft it not be underftood, that 
the cow was to be fed in the pafture where flie was to 
be milked Lord Ellenborough C. J. Why was the paf¬ 
ture changed if the co,w was not to be fed there, but only 
to be there milked ? It was neceffary, too, that Ihe 
ihould be fed upon fomc grounds of the owner, to which 
the pauper might hshre accefs for the purpofe of the 
milking.3 In all the former cafes of fettlement, it was 
|»art of the contraffc for the takiftg of the cows, that they 
were to be fed upon certain lands \ but no fuch contraft 
found by the felfions in this cafe, but only the mere 
the^ w^re fq fed. 


Lord 
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Lord Ellenborough C- J. It has been too long ago 
decided to be now ihaken, that the hiring of the feeding 
of cows is a fufhcieiit taking of a tenement to confer a 
fettlement within the ftatutC) if the tenement be of 
fuilicient value: and here die necclTary value is made tip 
by the contrail which the pauper entered into for hiring 


1811. 


The Kino . 

agmnfi 

The Inhabitant! 
of 

Baatav 

Aoaev. 


the milking of a cow in the manner dated in the cafe, 
A contrail for the mere milking of a cow is indeed no 
more tlran a contra£l: for a perfonal thing, and therefore 
unlefs through the medium of the cow^e contrafled for 
the pernancy of the profit of land, there could be no 
fettlement gained: but the queftion is, whether by this 
contrail;, explained as it is by the fubjed-matter and 
the circumftances, the owner was not to fumifh the 
pauper witli a cow to be fed upon the land. Where 
parties underftand the fubjeft of their contract, a few 
words are fulHcicnt for the terms of it, and fometimes it 
may be colledled from their aOs, without words. Here 
the contrafl was made by the pauper with a mr.n ^vlio 
had a farm and cows then feeding on it. To him the 
pauper applied, as the cafe dates, for the milking of a 
cow; and Harvey agreed that the pauper fliould have a 
cow for the fenfon for 9/. and the particular cow was 
pointed out. The term feafon would import, according 
to the fubje£l-niatter, during the time that the grafs 
grew on the land to feed the cow. The cow was then 
fed upon the owner’s farm; hut nothing was /aid how or 
where the cow ihould be fed: that is, the particular 
land on which the cow was to be fed was not mentioned, 
but the pauper was told in what pafure the cow would 
be fird milked, and whenever the pafture was changed 
he was informed of it. Then is it not to be fairly un- 
Jerdood, when the cow was always to be milked on 

U 4 pafture- 
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pafture-ground, that flie was alfo to be fed there. Whatf 
could be meant by changing the pafture, but for the piir- 
pofe of her being fed on frelh pafture ? If then the 
owner had' fed the cow on dry food, as grains, inftead 
of pafture, it would have been a breach of the contradl:. 
The parties meant to contract for a pafturc-fed cow for 
tlie purpofc of milking. Tlie principle eftabliftied by 
the former cafes cannot now be queftioned, and this cafe 
is governed by it. 


Grose J. The pernancy of profits of land muft 
be eftabliftied, in order to confer a fcttlement by this, 
kind of contra£l: 5 and here I think it was efta- 
blifticd. 


Le Blanc J. It has been long fettled that the luring of 
a dairy of cows, whether confifting of one or more cows» 
where the perfon M'iio lets tlie cows is to feed them on 
land, is fuch a taking of a tenement within the ftatute as 
will give a fettlcnicnt. Nobody who reads this cafe can 
doubt that this was a hiring by the pauper of a cow to 
be fed on the pafture of him who let it. The fatTs are 
that the pauper applied to Mr. Evnnsy the owner of the 
farm on which tliere were cows, for the milking of a 
row : the owner referred him to his agent, Harvey^ with 
■w'hom the pauper agreed for a cow for the feafon at p/., 
and a particular cow#was pointed out. And though no¬ 
thing was faid as to how or where the cow was to be fed, 
yet H.n-vry told him then that the owner’s farming-man 
would iniorm him in what pafture the cow was to be ftrft 
milked ; that is, on what particular pafture flie was then 
fed. Is it not evident fron\ tliis that it was a contraQ: 
for the hire of a pafturc-fed cow ? It is objefted that; 


no 
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no fpecific land was pointed out on which the cow was 
to be fed: but that need not be agreed upon } nor need 
it have been fed upon the fame land on wdiicli the owner 
was refiding. It is clear however that this cow was to 
be fed upon the farm in the occupation of Evansy or up¬ 
on land that he was to provide for her; and in fadl 
file was depaftured upon the farm all the fcafon. 


x8ii. 
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Bayley J. The magiftratcs ought not to be Induced to 
fend up cafes for our ©pinion, if they have no doubt upon 
the queftion in their ownmindsjin order to avoid incurring 
unnccefl'ary expence^ Here there can be no doubt that the 
contraft was for the milking of a cow, which (liould be 
pafture-fed during tlic feafon cither upon land of the farm 
in the parifli where the parties contradled and were refid¬ 
ing, or at lealt within a reafonablc diftance of it, in or¬ 
der that the pauper might have a convenient opportunity 
of coming to milk the cow. And if the owner had fed 
the cow otherwife than upon pafture, an adfion by 
the pauper w^ould have lain for a breach of the con- 
^ra£l. 

Order of Seffions confirmed. 


The King againfc The Jufllces of Denbighshire. Tye,{Kef.i.,r, 

June 2 6tli. 

J WILLIAMS moved, upon the 8th fedllon of the a Proteftant 
general toleration z£i j W. Sc M. c. 18 ., for a mereryrtatinij 
mandamus to the juftices of the peace of the county of peaches 

“ to ft venl 

«* congregations of Proteftant DiflTentets,” without flicwing that he has any Jeparate con- 
^rtgation attached to him, ai Juth teacher or freaelci, is not entitled to be admitted by the 
juftices in feflions to take tlie oaths and make and t'lhfcnhc the declaration a, required 
the toleration aft, tW & M e i8., in order to qiitlify iiimfelf, under the 8ch ihiute oi 
tiiat ftaiute, to ofliiiatc aslut-h tcacliei or priaclicr. 


Detibigh 
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Denbigh affcmbled at their next general feflions of the 
peace, to admit David Lewis to take the oaths, and make 
and fubfcribe the declaration required under that ftatute. 
This was moved upon an affidavit of David Lewis, in 
which he defcribed himfelf as « a Proteftant Diflenter,” 
who ** preaches to feveral congregations of Proteftant 
DifTentersftating the circumltances of his application 
to thefe judices at their lad feffions, and of his tender¬ 
ing himfelf to take tlie oaths, and make and fubfcribe 
the declaration mentioned in the ftatute: that the chair¬ 
man of the court required of him a certificate of his 
having a feparatc congregation ; and that, upon his fay¬ 
ing that he had no jeparate congregation, the feflions refufed 
to adminifter the oaths to him, &c. The words of the 
toleration a£l: were now referred to as being very general. 
The firft fe£lion dates, that neither of certain difabling 
datutes therein mentioned « ihall be condrued to cx- 
** tend to any perfon diflenting from the church of 
** England that fhall take the oaths mentioned in the 
« dat. 1 W. Sc M. e. i., and Ihall make and fubfcribe 
« the declaration mentioned in the dat. 30 Car, 2. d. 2. 
f. I.} which oaths and declaration thejujlicesof peace, 
at the general feffions of the peace to be held for the 
« county or place where fuch perfon (hall live, are here- 
“ by required to tender and adminfier to fuch perfons as JJjall 
offer themfelves to take, mahe, and fubfcribe the fame, and 
** thereof to keep a regider.” And then the 8th fe£fidn 
ena£ls *< that no perfon diflen|ing from the church of 
“ England, in holy orders, or pretended holy orders, or pre- 
“ tending to holy orders, nor any preacher or teacher 
« of any congregation of Diffenling Protedants, that 
« (hall make and fubfcribe the deckration aforefaid, and 

take 
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f* take the faid oaths at the general or quarter felhons of 
*< the peace, to be held for the county, 8cc. where fuch 
»' perfon lives} which court is hereby impowered to ad- 
<* minifter the fame; and iliall alfo declare his approba- 
tion of and fubfcribe the articles of religion men- 
** tioned ill the flat. la., except,’* &c. ihall 

be liable to the pains and penalties of the ilat. 17 Car, 2^ 
C. 2 ., and 13 & 14 Car. 2. c. 4. “ for officiating in any 
congregation for the exercife of religion permitted and 
« allowed by this aft.” This provilion, it was con¬ 
tended, applied to all teachers or preachers of Froteftant 
dilTenting congregations, though the teacher or preacher 
applying had no certain or fpecific congregation attached 
to him; and that there was no pretence for requiring, 
as the chairman of the feffions had done in this cafe, a 
certificate from any congregation that the party applying 
was the teacher or preacher of fuch congregation. Such 
a certificate was neither required by that llatutc, or by 
thofe of the 10 Ann. c. 2., or 19 Geo, 3. c. 44. 


l8lt. 

TheKmo 
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Lord E1J.ENBOROUGH C. J.then enquired whether the 
perfon applying now fwore to the fa£fc of his being the 
teacher or preacher of any feparate congregation of 
Froteftant DiiTenters f and being anfwered in the ne¬ 
gative } 

Baylet J. aiked if he were not the teacher or preacher 
of any certain congregation, under what defeription in 
the 8th claufe of the a^ he brought himfelf ? 


J, Williams anfwered, as. a teacher or preacher of fe- 
iveral congregations of Froteftant DiiTenters, though not 
atlaphed to any particular feparate congregation of his 

6 own; 
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own: which, he contended, was not ncceflary within the 
fcope and intention of the general toleration aft; for 
that was meant to relieve, on tlie terms preferibed, of-i 
ficiating diireiiting miiiifters from certain penalties im- 
pofed by former ftatutes for teaching or preaching at all, 
whether to feparate congregations of their own, or to 
xongregations in general of Proteftant Diflenters; and 
therefore the aft ought to have a condruftion co-extenfive 
with the penal flatutes, againll which it was meant to re¬ 
lieve upon the terms of taking the oaths and making 
and fubferibing the declaration mentioned. And at all 
events the (latutc muft have fomc latitude of conftruftion; 
otherwife every perfon applying to the feflions for this 
purpofe, and dating himfelf to be then a teacher or 
preacher of a congregation, before ho has qualified himfelf 
by taking the oaths and making the declaration required, 
would thereby admit himfelf to have been guilty of an 
offence. 

Lord Ellenborougii C. J. The chairman of the 
Scffions might have been wrong in afleing this perfon for 
a certificate of his having a feparate congregation; but 
ftill, to entitle himfelf to fuccecd in his application, he 
ought to fticw himfelf to be the acknowledged teacher or 
preacher of fome particular congregation, or to bring him¬ 
felf within fome other qualifying defeription in the aft, in 
order to be enjtiticd to the exemption which he feeks, 

Grose J. concurred. * 

^ Le Blanc J. If the party be in holy orders, or pre¬ 
tend to holy orders, though he have no particular congre¬ 
gation of his own, he would come witlxin the 8th 

claufe ; 
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elaufe : but if he apply merely as a teacher or preacher, 
not pretending to holy orders, he mud (late himfelf to 
be the teacher or preacher of fomc particular congrega¬ 
tion of Proteftant Diflenters, by whom he is recognized 
in that charader. 
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Bayley J. This elaufe of the toleration a£t meant to 
relieve perfons who had Proteftant diflenting congrega¬ 
tions fevcrally attached to them, at the time they made 
the application to the feflions, from the penalties impofed 
by former a^Is for officiating as prcaclicrs of fuch con- 

Rulc refufed {a). 

(a) See the iith fe^lon of the toleration aft, which exempts from 
ferving on juries and btaring parochial or wanl cHices “ cveiy teachei or 
** preacher in holy orders or pretended holy ordeia, that is a minider, 
** prenclitr, or ikacher of a that ilrall take the oaths. 


Bowring a^ainji Pritchard, 

Junt zyth. 


J^AMPIER having before obtained a rule nifi for dif- 
charging the defendant out of cuitody, w'ho had been 
arrefted and was detained upon a writ of latitat iflued out 
of this court, and directed to the bailiff of the borough 
of Southwarliy and not to the ftieriff of Surrey^ as he 
contended it ought to have been, upon the authority of 
Grant v. Bagge (rt)j 

Marryattf on ftiewing caufe, admitted the principle of 
that cafe, that the writ muft be directed to the proper 


Writs iflued 
out ot this 
court ag-iinfl: 

|)ci(oiik withiil 

the borough of 
Scutb^uarh are to 
be dircftrd to 
thefllenft'oftlie 
county, who 
iflTues his man* 
date thereupon 
to the baililf of 
the borough, and 
not to the bailiff 
in the fltft in« 
fiance. 


(d) 3 1x8.; and vide Rix v, 0 /mer, 5 EaJ}, 304, and Carrett v. 

, 9 f.ajif 330. 


officer 
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I 

officer of this court} butfaid that it had never yet been 
decided that the bailiff of ,Sdtahwarkf into whofe liberty 
the (heriff could not enter, was not the proper officer of 
the court for the execution of its writs within thef bo* 
rough. He faid that writs were dircfled from this court 
to the Lord Warden of the Cinque Ports. But 


The Court faid that their officer was the ffieriff of 
tlic county, to whom their writ was, in the firH: iuftance, 
to be directed. 

Rule abfolutc. 
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Denison and Others azainfl Richardson. 

Junt aStb. 


'y HE plaintiffs declared in covenant, that by an in- The puintiffb 
denture of the 25th of Auguji 1810, between dentufe^^(to 
Lownes and Batefon of the firfl; part, the plaintiffs of 

the defendant, 

together with others, were parties,) covenanted to indemnify the Bank of England againll 
ttic advance of Xoo,ooo/. to L. and B. for nine months, upon certain bills of exchange, to 
which the plaintiffs, as original guarantees to the Bank, had agreed to become parties by 
drawing, accepting, orindorfing the fame { which billtwere (lipuiatedtobedrawn,accepttd, 
and indorfed for certain proportional fums, by certain of the parties, (plaintiffs,) in manner 
and form as agreed upon; and which were ftated as intended to be drawn at 65 dayt after 
Jattf or in fuel other manner as fliould be agreed upon } and which bills might be renewed, 
not exceeding three renewals within the nine montiisi and the defendant, as a fub>guarantee 
(with many others, whofe names were fet down in a fchedule, each for a certain fum,) 
having agreed to indemnify the plaintiffs to the extent of toool. againft any lofs oo (licit 


biJls j 

Held that the plaintiffs having, on the failure of E. and A, been obliged to pay the whole 
f 00,000/., with intereft, to the Bank for its advances on all the bills, it wa» not neceffary 
tor them, bi declaring on the covenant againft the defendant, a fub-guarantee, for the 
amount of his particular ftipulated indemnity, to fpe«.ify the foverai dates and timet of 
faement, Sec of the different bills which were drawn, accepted, or indorfed by them { 
luch difcriininating particulars of the mafs of bills drawn having become unneceffary in tlie 
event, inafmuch as the plaintiffs, the primary guarantees of the Bank, had been obliged 
to pay tlie whole fum for which all the bills were drawn; and confequently each fob* 
guarantee had become liable for the witole amount of his feparate fub<indemnity. But it 
is fufiicient to allege, generally, that the Bank had advanepd and lent to L and B. the 
wliole fum of m 00,006/■ by way of difeount on eertain bills of exchange drawn, accepted, and 
indorfed in manner and to the refpeSivo amounts mentioned in the indenture: that L. and B. had 
drawn eertain bills of exebange auorcRng to the form and tffefl, true intent and meaning of tbt 
indenture, to the amount of 100,000/., for the purpofe of being difeounted by the Bank, for 
tile u(e of L. and B. in the federal and re/peSime amounts mentioned in the deed, videlicet, (ftat- 
ing the amount of the fevcral bills for the proportional fums, and the names of the primary 
guarantees by whom they were to be drawn, accepted, or indorfed, as agreed upon;} anrf 
that before the faid Mils became due L. and B. became unable to pay them, and did not 
at any time pay them; by reafon of which the plaintiffs were obliged to pav to the Bank 
100,000/. on account of Aich bills, dec.; and that the defendant (and the other fob* 
guarantees) had not indemnified the plaintiffs. 

But as the fafts of Aich Mils having been drawn and become due, (out of which arofe the 
obligation of the plaintiffs to pay the Bank the amount of fuch Mils, and the obligation 
of the defendant to indemnify the plaintiffs for his proportidn of fuch payment,) and tha 
faft of furii payment by the plaintiffs, conftitute the gift of fuch an aftion, they mull be 
alleged with iime and place ; and theretore where it was only alleged tliat the Bank (after 
the deed of covenant,) to wit, on the %tsb of Augufl >810, at tVeflminfier, See. advanced and 
lent to L. and B> too,oeo/. by way of difeount on certain UlU of exchange. Sec, (as be¬ 
fore :) tliat C. and B, drew eertain bills of exibange. See, to the amount of 100.000/. Sec, 
whicli raid hills were accepted, Sec, t that hefoic the faid bills became due L. and B. be- 
eame unable to pay, See ,: by reafon of which faid premifes the plaintiffs became damnified, 
and forced and obliged to pay, and did thbm and there neceffaiily pay the BpnkXoo,ooo/> 
on account of fuch bills, die.: the time was held to be infofiieicntly laid 1 for the word rhea 
muft reler to the agth of Augnjf, tlie very day of the advance by the Bank upon the bills, 
wliicii could not have become due till a fiibfe<)uent day; and then it would negative the alle¬ 
gation that the plaintiffs were forttl^nd obliged to pay the Bank on the fame day, and mate* 
the whole repugnant and fcnfskfi t and advantage may be taken of this on fpecial dcmvirtex. 


# 
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the fccond part, and certain perfons whofo names, Bee* 
were fchcduled in a fchedule annexed, (amongft others 
the defendant,) of die third part ; reciting that Lowndes 
and Batcfony brokers at Liverpoolt had reprefented to the 
other parties, that, in confequcncc of recent failures in 
certain mercantile houfes with whom they were con¬ 
nected, they were unable at prefent to meet their en¬ 
gagements, and that their embarrafl'ments were only of 
a temporary nature, and that if they, Lowndes and Bate^ 
fotii could procure a loan of 100,000/. for 9 months, 
they iliould be able to re-pay it with intereft, and retrieve 
their affairs, and proceed wdth their bunnefs: and alfo 
reciting that Lowndes and Batefon had applied to the 
Bank of England to lend them 100,000/., which the 
Bank had agreed to do, by way of difeount of certain bills 
of exchange to he refpeBively drawn^ or accepted^ or indorfedj 
refpeclively by the faicl parties of the fecond part, in man¬ 
ner and to the refpcElinje amounts thcrein^aftennentioned: and 
alfo reciting that the plaintiffs, on application of 
Lowndes and Batefon had agreed to dranu, accept, indorfe, 
or otherwife become parties to bills of exchange to the amount 
of ioo,oool.> with interfl, for thepurpofe of the fame bills 
of exchange being difeounted by the Bank of England for the 
ufe of Lowndes and Batefon in the following refpeBive 
amounts, that is to fay, (and then it apportioned the fums 
for which the different plaintiffs, being the reprefen- 
tatives of fix feveral houfes, were amongft themfclvcs to 
lend their names upon the bills, amounting to the 
100,000/.:) and alfo reciting that fuch advances wore 
•agreed to be made in bills as follows ; that is to fay, the 
fum of 15,000/. in a bill or bills to be drawn by Lowndes 
and Batefon on the faid D. Rainier, H. Ballard, and J, 
Morgan {being one of the houfes reprefented by the 
. 7 plaintiffs) 


iSii. 


Dknison 
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p 3 aimifi*s) by their aforefaid firm> and made payable to> 
or to the order of the faid /. Demfotiy T. Shtpherdf and T. 
Wilkin/on, (another houfe reprefented by the plaintiffs,) 
under their aforefaid firm ; (and fo it proceeded in like 
fdrm and manner to fpecify the amount of the feveral 
other bills agreed to be drawn, accepted, or indorfed by 
the refpedlive houfes, reprefented by the plaintiffs, to the 
amount of the 100,000/. ftipulated to be advanced;) and 
nohichfeveral hills of exchange tuere intended to be drawn 
and made paysble at 65 days after date, or in fuch other way 
or form as fuch bills, for fuch advances, fhould be drawn» 
accepted, or indorfed by the parties of the firft and fe- 
cond part, or any of them, or as might thereafter be 
'agreed upon between Lowndes and Batefon and the plain¬ 
tiffs i and which bills might from time to time be renewed^ 
not exceeding three renewals thereof as aforefaid; and that 
the plaintifis had agreed to enter into fuch engage¬ 
ments by means of fuch bills of exchange upon the 
exprefs agreement, condition, and ftipulation, that they 
ihould be indemnified and faved harmlefs by the parties of 
the third part (including the defendant): and alfo re¬ 
citing that the parties of the third part had accordingly 
agreed fo to indemnify the plaintiffs in the proportion^ and 
in the manner tliereinafter-mentioned : the indenture wit- 
neffed that the parties of the third part feverally (but not 
jointly) covenanted with the plaintiffs to indemnify them 
againft all payments, Ioffes, claims, and demands, which 
might be made againft the plaintiffs, or any of them, by 
the Bank of England^ or by any perfon, on account of the 
faid feveral bills of exchange, amounting in the whole to 
100,000/. and intereft, fo to be drawn, accepted, or in¬ 
dorfed, by or to which the plaintiffs ihould or might be 
in any wife parties as afqrefaid, and fp to be. difeohnted 
Voi.. XIV. X by 
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i8il. by the Bank of England as afotefa'id, and againfl: all ac* 

DenisTm to be profecuted againft the plaintiffs upon of 

agatnft' On account of the faid bills of exchange } with a provlfi 
ARBsoN. parties of the the third part (including the de¬ 

fendant) JliQuld only be liable feverally for the refpeElive fttms 
fet oppofiie their names. Then the plaintiffs averred that 
the defendant was one of the parties of the third part 
named in the fchcdulc, &c. annexed to the indenture; 
and that 2000/. was fet oppofitc to his name. That the 
Bank of England afterwards^ to witf on the 2^ih of Au- 
guft 1810, at Wefminjleri &c. advanced and lent to 
Lowndes and Batefon the fum of 100,000/.) in the ih- 
denture mentioned, by way of difeount of certain bills of 
exchange, drawn, accepted, and indorfed in manner and to 
the refpeEive amounts herein~beforementioned. That Lowndes 
and Batefon drew certain bills of exchange according to 
the form and effect, true intent and meaning of the 
faid indenture, to the amount of 100,000/., for the pur* 
pofe of their being difeounted by the Bank of England 
for the ufe of Lowhdes and Batefon^ in the feveral and 
refpediive amounts before mentioned ; which faid bills 
were qccepted and indorfed according to the form and 
trut intent und meaning of the faid indenture ; that is to 
fay, a certain bill of exchange, &c. drawn by the faid J, 
Lowndes and J, Batefon on the faid W, J, Denifon^ T. Shep^ 
herdy and T, HffUbinfony (reprefented by the plaintiffs) 
for 12000/., payable to the order of Gedeony Aclandy 
and Co., and a certain other bill, &c. (and fo it pro¬ 
ceeded to deferibe, in like general form and manner, the 
amounts of the feveral bills drawn, and the parties there¬ 
to, in the fame terms in which they were before defcrlbed.) 
That before the faid bills became due Ltmndes and 
Batefon became and were unable to pay the fame, and did 

not 
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Hot at aoy time pay the money due on fuch bills ^ hy reafon 
cf whichfaidpremlfes tlie plaintiffs became damnified, and 
Jhrced and obliged to pay^ and did THEN and there necejfarily 
pay to the Bank of England 100,000/. on account of fuch 
bills of exchangCyfo drawn^ accepted^ and indorfed as aforefaid^ 
to wit, at IF., &c. The plaintiffs then averred that the 
parties to the indenture of the third part had not indem¬ 
nified them againfl: the payments and demands, &c. made 
ngainfi: the plaintiffs by the Bank, on account of the 
faid feveral bills of exchange, fo drawn, accepted, and 
indorfed, and difeounted by the Bank as aforefaid, but 
had refufed fo to do; of which the defendant had notice. 
And then the plaintiffs averred that though they had per¬ 
formed the covenants on their part, the defendant had not 
indemnified them againft all payments, Ioffes, claims, and 
demands upon them on account of the faid feveral bills of 
exchange fo drawn, accepted, and indorfed as aforefaid, 
and to which the plaintiffs were parties as aforefaid \ 
nor had the defendant, fo being one of the parties to the 
faid indenture of the third part as aforefaid, paid the faid 
2000/. fo fet oppofite to his name as aforefaid, but to 
pay the fame, though requefted, had refufed 5 contrary 
to the tenor and effe£l;, &c. of the faid indenture, to 
wit, at W.y &c. There was another count, in fub- 
ilance the fame. The defendant demanded oyer of the' 
indenture, which was given, and then demurred, and 


1811. 

Deniiom 

ogaiftp \ 
RieHAEosoir. 


ailigned thefe fpecial caufes of demurrer. 

I ft. That the dates and other particulars of the faid Spaial raujes ef 
bills of exchange mentioned to have been drawn by 
Lowndes and Batefon to the amount of 100,000/. are, not 


fet forth, and the defendant is not informed what bills 


in particular are meant or alluded to, againft which the 
parties to the (aid indfnture of the third part, or the 

X 2 defendant. 
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2^6 ' 

i8ii* ' defendant, hath npt indemnified the plaintiffs. An<l 

' though it appears by the faid indenture that the bills 

Dinisan 

agnnfi againil which the parties of the third part were 
XicuASDseif. indemnify the plaintiffs might from time to time 

be renewed, not exceeding three renewals thereof j 
yet it does not appear whether the bills, which the 
plaintiffs alleged they have been obliged to pay to the 
Bank of England^ were the iirft fet of bills 'which 
Loivndes and Baiefm were authorized by the inden¬ 
ture to draw, or whether they were bills drawn under 
the powers of renewal contained^ in the indenture, and 
whether they were drawn under the firft, fecond, or 
third renewal; for want of which information the de¬ 
fendant cannot tender any iffue whether Lowndes and 
Batefon have paid the faid bills, or otherwife provided for 
them, or not; nor can the defendant fliew in what man¬ 
ner either the parties to the indenture of the third part 
m general, or the defendant in particular, have indem¬ 
nified the plaintiffs againft the payments, Ioffes, and 
claims made againft them by the Bank of England. 
And alfo, zdly, for that the indenture provides that the 
bills for 100,000/., to be drawn by Lowndes and Batefon^ 
were to be drawn at 65 days date, or in fuch other way 
cr form as fuch bills for fuch advances (hould be drawn, 
accepted, or indorfed by the parties of the firft and fe¬ 
cond part, or as might thereafter be agreed upon be¬ 
tween Lowndes and Batefon^ and the parties of the fe¬ 
cond part} yet it does not appear whether the faid bills 
ftated to be fo drawn by Lowndes and Batefon were 
drawn at 65 days date, or that Lowndes and Batefon^ and 
the faid parties of the fecond part, had agreed upon any 
other date at which the faid bills were to be drawn, or 
bad agreed upon any other manner for drawing them; fo 

9 as 
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IS to flicMT in what certain manner the faid bills were 
drawn, or whether they were drawn according to the 
form and intent of the indenture. And 3dly, for that 
it does not appear that the faid bills in the indenture, aK 
kged to have been drawn by Lowndes and Batefon to the 
amount of 100,000/., for the purpofe of being dif« 
counted by the Bank of England^ were in fad: difeounted 
by or delivered to the Bank, or that the Bank ever ad¬ 
vanced money to Lowndes and Batefon on the bills in the 
declaration' alleged to have been drawn to that amount. 
And alfo, 4thly, for that it does not appear by the de¬ 
claration that when the faid bills therein ftated to be fo 
drawn became due, any demand for payment was made 
by the holders thereof upon the drawers, or upon 
Lowndes and Batefon. And alfo, 5thly, for that it does not 
appear how or for what reafon the plaintiffs were obliged 
to pay the fum of 100,000/. on account of the faid bills 
mentioned in the declaration to have been drawn by 
Lowndes and Batefon^ inafmuch as it does not appear that 
the plaintiffs ever accepted the £iid bills; and in cafe 
they had accepted them, they were liable, in the firft 
inilance, to pay the amount of them, as acceptors, to 
the holders thereof, and ccfuld not be liable by reafon o£ 
any default in Lowndes and Battfon^ who were them- 
felves only liable in default of the drawers. And alfo, 
6thly, for that it does not appear that the feveral fums 
paid by the plaintiffs to the Bank of England were paid 
. upon any bills upon which the Bank had advanced any 
money. And, 7thly, for that there is ito tune Jlated 
when, nor any place or venue ftated where Lowndes and 
Batefon drew the faid bills alleged to have been drawn 
by them to the amount of 100,000/. And there is no 
proper tune ftated when the plaintiffs paid the faid 

X 3 lOOjOOO/. 
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i8ii. 


Dsnison 

againjt 


ioo>ooo/. to the Bank: and though it is alleged that 
the plaintifFs then paid the faid fum; yet as the word 
then muft be referred to tlic laft antecedent in timcy and 
the lafl: antecedent in time is the time when the Bank is 
^illeged to have advanced to Lowndes and Batefon the faid 
loOjOooAj the allegation of time is repugnant and in- 
ConOftent, &c. 


The Courtt aftqr hearing J, Clarie ^n fupport of thefe 
feveral caufes of demurrer, and Taddy, contra, over-* 
ruled all the objefiions, except as to the want of alleg¬ 
ing time and place to the drawing of the bills, and their 
payment by the plaintifFs when due. As to the other 
objeftions, they faid that the precife amount agreed 
upon having been advanced by the Bank on difeount of 
Lowndes and ^Batefonh bills, and the precife amount 
of fuch advance paid by the plaintifFs, it was immaterial 
what the dates of the bills were : however, it might 
have been nccelFary, if the plaintifFs had only taken up 
and paid part of the bills drawn, to have fpecified thofe 
which they had fo paid. And next they thought that it 
did fufFicicntly appear that the bills which Lowndes and 
Batefon had drawn were thofe which the Bank had dif- 
counted, and which the plaintiffs had taken up and paid: 
that they were not to prefume,*as it was not fo dated, 
that the bills originally drawn by Lowndes and Batefon 
had been renewed ; but that if they had, which was 
warranted by the deed, it was in fubdance and effefl the 
fame thing, if the fird fet of bills had been difeounted 
by the Bank, and the plaintiffs had been at lad obliged 
to take up and fatisfy the renewed bills which had been 
given in lieu of the fird fet. In anfwer to another ob- 
that the bills were not fiiewn to have been 

drawn 
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drawn within 65 days date, or in what other manner 
agreed upon between Lowndes and Batefon and the 
plaintiffs; and that as againft the defendant, who was 
only a furety, it was neceflary to {hew precifely that the 
bills were drawn according to the power : The Court fur-^ 
ther faid that it was quite immaterial, as the bills might 
be drawn in the alternative at 65 days, or in fuch other 
way or form as they fhould be drawn, to (hew 
which way they were drawn : the omitting to Hate it 
was only avoiding a frivolous particularity, which the 
cafe in the event did not require: and it was alleged 
generally that the bills were drawn according to the form 
and efFe£l;, true intent and meaning of the indenture, 
which was fufficient, where, in the event, there was nq 
uccefftty for particularizing and diftinguifhing them. 

But with refpc£t to the want of allegation of time an 4 
place, Js. Clarke contended that the payment of the bills 
by the plaintiffs, being the foundation and gift of the ac> 
tion, ought to be alleged with time and place, according 
to the rule given in 5 Com* Dig. Pleader, (C) 19. That 
the allegation, that the plaintiffs were then and there 
obliged to pay to the Bank 100,000/. on account of fucb 
bills, muft refer to the only antecedent of time mentionodj^ 
namely, the a 8th of Augufl i8iq, when the bills were 
drawn, and the money advanced on them by the Bank 5^ 
which makes it repugnant and fenfelcfs : for the defend¬ 
ant, who was to indemnify the plaintiffs for his propor¬ 
tion againft the default of Lowndes and Batefon^ the 
drawers or acceptors, could not become liable on the 
very day the bills were drawn. [Z^ Blanc J. That 
would be before the bills became due.] A repugnant 
date is never aided unlefs after verdid. 

X 4 Taddy^ 
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Soo 

l8il« Taddy^ contra) argued that the allegation of timC) t§ 

to the payment of the bills by the plaintifFs, was unne- 

ceffary in covenant, where it is fufEcient to fet out the 
HieiiAioaoir. i t i i #•. * 

covenant and the brieach of it; and the mode of damnin- 

cation need not be ftated with particularity. [Lord Ellen- 
borough C. J. The plaintiffs have properly fet out their 
damnification; but the only queflion is whether, as it 
IS here fet out, that they “ /hen and there*' neceflarily 
paid fo much to the Bank, that mufl not be taken to refer 
to the day of the advance, the laft antecedent of time ; 
but the plaintiffs could not necejfarily be forced to pay 
the bills of exchange on the very day when the money was 
advanced on fuch bills. Bayley J. If the plaintiffs volun<« 
tarily incurred a damnification they could not recover 
upon it.3 Suppofing the words ** then and there” to refer 
to the date of the advance, it could not eonftitute a de¬ 
fence to this action for an indemnity, that the plaintiffs 
had paid the Bank before the day that they were obliged 
to do fo; this action againft the furety not having been 
brought till after the bills had become due and the prin¬ 
cipals had been damnified. {Bayley 1 . But flill it does not 
fupport the plaintiffs* allegation, that they were ibeut i. e. 
on die 28th of Augujl 181 Q> neceflarily obliged to pay the 
Bank.3 

X<ord E|.i<£nqorough C. J. The plaintiffs cannot fup¬ 
port ^eir allegation, that by reafon of the premifes 
they yr&cefqrced and obliged to pay, and did then and 
there necejfarily pay the Bankthcir advance on the bills, 
yrhen it appear? by reference to the only antecedent of 
time mentioned, that this was on the very day of the ad- 
vance on the bills, and that the plaintiffs muff; have paid it 
voluntarily. I wa? confidering whether the vrord?, « did 
then andtherf neceflarily pay,** might not be referred to 

th? 
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iKe time and place when and where the plaintiffs were 
forced and obliged to pay the^money; but ftill there would 
want an allegation of time and place when and where they 
were forced and obliged to pay. All this waile of paper, 
time, and expence might have been faved by the addition 
of a few words as to time and place. 

The Court then, on the application of the plalntiffa* 
counfel, gave leave to amend, on payment of cells. 


Bateman again/l Smith. 

plaintifF brought alTumpfit againll the defendant 
to recover 3/. 15/. 4c/., which was partly for beer 
fold and delivered, and partly for money lent to the de¬ 
fendant. The latter pleaded the general iffue, and fet up 
the defence of infancy at the trial. The plaintifF con¬ 
tended that the debt was for neceffaries: but Lord El~ 
knborough C. J. at the fittings at Wejlmitifiery over-ruled 
the demand for the money lent, as for neceffaries j and 
under his Lordihip’s direction, the jury only allowed part 
of the plaintiiF’s demand for the beer, to the amount of 
i/. 13J., for which they gave their verdift. Whereupon 
a rule nifi was obtained by Park on a former day, for 
entering a fuggeftion on the plea-roll, that the defendant 
was an inhabitant of and refiding in MidMefex at the 
time of the a^ion commenced, in order to entitle her to 
double cods upon the Middlefex county court a£l, 

33 33* f* * 9 * 


Garrow and Lawes now oppofed the rule, and con- 
texyded that the cafe was not within the llatute, as the 

law 


30^ 
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Triiejt 
"June aXlh. 

If the plaintl£Ri 
fue in a fuperior 
court for a de¬ 
mand of above 
401., which ac 
the trial is cut 
down below that 
Aim by the de¬ 
fence of in¬ 
fancy ; and the 
jury thereupon 
find thtdamagtt 
far the plaintiff 
under 401. ] the 
defendant, re- 
fldinginMdlif/e- 
ftx at the time 
of the aAion 
brought, and 
liable to be fum- 
moned to the 
county court 
there, is en¬ 
titled, under 
the ftat. *3 G. i* 
€. 3i./>i9»to 

enter a fuggef¬ 
tion on the roll 
to that effedt, 
entitling him te 
double cofts of 
fiiitt 
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law allowed }n the firft iiiftance of adeht contra£Ied by 
an infant, though the infant might afterwards avoid it 

agaii^i her eiet^ion : but till the trial it could not be told that 

SantN. 

Uid defendant, who had only pleaded the general iduc^ 
would fet up the defence of her infancy to avoid it: and 
here the original debt was above 40^. and therefore not 
within the meaning of the adl. In like manner as a debt 
reduced by a fet-oflF below 40/. has been held not to be 
within the aft {a). But 


Lord Ellenborough C. J. faid, that it was afluming 
the whole queftion here to fay, that the original debt 
was above 4 oj-. \ for the jury had found the damages to 
be under 40J.; which entitles the defendant to recover 
double coils by the very words of the a£l under cqn-i 
lideration. 

Per Curiam^ Rule abfolute, 


(a) Vide M'CoUam v, Cmrr^ x Bof. Pull. 313. But fee Clarke v. 
jlfiiewt 8 Eajlf 38., where that cafe was douhted, and a debt reduced be* 
low 40f> by part payrrtent before aAion brought, was held to be within 
the Stutbmark Cunrt of Requefts aA. And the like conftruAion wa^ 
put upon the London Coqrt of Requells aA in Horn ¥• Hugba, i6, 3^7* 


Tridi^, Leo ATT asmnft Tollervev# 

Jme s8th> ® 

If the plaintiff 'J^HIS was an aflion on the cafe for a malicious profer 
rmalieiolis'pro! cution of the plamtiiF by the defendant for a felony; 
to'proveafthe and%at the trial before Heath J. in ^ujfexy it was dated 
Kcord'oniie”** plaintiff's coutifel in opening his cafe, that ^ 

indiAment and 

acquittal or a true copy thereof, fuch evidence mud be received, though there were no order 
of the Court or fiat of th» Attorney •General allowing the plaintiff a copy of fuch record } 
but the ofificer who, without fuch authority, produces tlie record or gives a copy of it to the 
party, is anfwerable for tlie conttmpt of Court in fo doing; and the judtee at nifi prius 
would not compel him to produce the record in evidence, witlwut fuch authority. 
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bill of indidtment for . a felony had been preferred by 
the defendant againft the plaintiiF at the Quarter Seflions 
of the peace for the county of Suffex^ on which the 
plaintiff was tried and acquitted; and then another bill was 
preferred for the fame offence, which the grand jury did 
not find : and the plaintiff afterwards called an officer of 
that court as a witncfs, who produced the indictments : 
but as it did not appear that either the Court of Quarter 
Seffions or the Attorney-General had authorized a copy 
of either of the indictments to be given to the plaintiff, 
the learned Judge would not fuffer either to be proved, 
and nonfuited the plaintiff} relying on the authority of a 
cafe of Evans v. Philips {a\ at Monmouth fummer af« 
fizcs 1763, in which Mr. Baron Adams declared that he 
fhould look on the copy of an indiClment as furrcpti- 
tioufly taken, and not to be regarded, unlefs the Court 
had been applied to and had ordered fuch copy. That 
if the plaintiff had a right to a copy of the indiClment, 
the ufual application to the Court or to the Attorney- 
General was unneceffary: if the plaintiff had no fuch 
right, it fhould not be left to the diferetion of the officer 
of the court, whether or not the aClion might be 
brought. A motion wAs made for fetting afide 
the nonfuit, on the ground that the want of an order 
from the Court for a copy of the indiClment was not 
neceffary to founci the plaintiff’s right of aClion, what¬ 
ever difficulty he might be under in obtaining the necef¬ 
fary proof of his cafe without the aid of fuch an order i 
and a rule nifi having been granted; 

Be/f, Serjt., D^Oyle^i and Roe now; oppofed the rule, 
and infilled that, as the officer who produced the records 
/rom the Seffions had rio authority from that Court, nor 

(o) Reported from a MS. in StJwjn't Ni, Pri 944.. 

any 
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i8ii. any fiat from the Attorney-General for that purpofe, It 
. was a wrongful a£k and breach of his duty, and there** 

Mgaiaft fore the evidence was properly reje£tcd.. They referred 
ToLLJtfcvsv. general order made by the judges at the Old Bailey 

in the i6 Car. 2 ( 3 ), (inter alia,) « 7. That no copies of 
any indiftment for felony be given without fpecial order, 
upon motion made in open court, at the general gaol 
delivery ; for the late frequency of aftions 'againft pro- 
fecutors, (which cannot be without copies of the indifl;- 
ments,) deterreth people from profecuting for the king 
upon Juft occafionwhich order, they obferved, had 
been conftantly afted upon ever iince, and was confi- 
dered by Mr. Baron Adams in the cafe cited, and by the 
learned Judge before whom this caufe was brought, as 
warranting the exclufion of any other evidence of the 
indiflment than the record, or an examined copy of it 
obtained under fuch an order. They alfo infifted upon 
the inconvenience of a contrary praf^ice, which is ad¬ 
verted to in the order itfelf. [Le Blanc J. obferved, that 
if the ofiicer of the Court o; Quarter Sellions had applied 
to the judge at nifi prius, and ftated that he was there 
ready to produce the records, but had no order of the 
Court to do fo, there is no ^oubt that the judge would 
have told him, that he was not bound to produce them 
on the mere application of the party. But it is a dif¬ 
ferent queftion whether, if offered to be produced in evi¬ 
dence, fuch evidence was properly rejefled for want of 
an order. 

Shepherd Serjt. and Ccurthope, in fupport of the rule/ 
infifted upon the admilfibility of the records in evidence 
when ready to be produced ^ though the ofiicer, without 
an order for the purpofe, might not have been com- 

(0) This is ftstei at titc beginning ef KtljngU Reforttf (p.3.) 

pellable 
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pellable to produce them upon an ordinary fubpcena 
duces tecum. The order can nerer be neceiTary to make 
the record or an examined copy evidence, which is evi¬ 
dence per fe, and the only evidence of the allegation of 
the prior indictment; though, without it, the Court 
would neither compel the oiHcer, if prefent, to produce 
it, or attach him for not obeying the fubpoena. They 
denied the authority of the cafe before Mr. Baron 
Adams and referred to Jordan v. Lewis {a), as giving 

the 

(«) 2 ^ra. ITS*. The followiog is a mere correfi note of that cafe, 
from Mr. Ford** MS. 

Jordan v. LewiSf H, ti% Geo. z. B. R.—** The plaintiff and one Stei» 
Aing were indidled at the Old Bailey for forging a promiffory note, and 
acquitted ; and the Court ordered SteUiag only to have a copy of bia 
indiftment; but Jordant having alfo procured a copy of the indictment 
and acquittal, brought an aCtion againft the defendant for a malicious 
profecution} and this copy was produced in evidence. See. It was ob' 
jefled that the copy ought not to be received, becaufe the judge had re^ 
fufed to grant Jordan a copy of the indifhnent; and the order that had 
been made for that purpofe at tlie OldBail^ was produced. Eut Lee C .}» 
who tried the caufe, allowed this copy to be given in evidence j and the 
profccution appearing to be ipalicious, the plaintiff recovered zool. da. 
mages; but the Chief Juftice gave the defendant leave ttrmove for a 
new trial. And now 

Sir J'bes. Abn^ and others moved for a new trial, and that the plain* 
tiff might anfwer the matters of an affidavit, reciting the whole circum* 
flanccs of the cafe, and charging him with procuring the copy of the 
indidlment contrary to the exprefs directions of the Court. 

Std per Curiam. This being a copy of the indidraenr, the Court could 
not refufe receiving it in evidence; nor coui(( the Court take notice in 
what manner it was obtained. It was likewift held that io procure a 
copy. Sec., contrary to the diredlions of the Old BaU^, could not be con. 
fidered as a contempt (i) of the Court; and therefore the motion was 
denied. But the Chief Juftice faid that if the defendant had applied 
fooner, when this aftiion was firft brought, the Court vrould have ftaid 
proceedings. And Chappie J. faid that the defendant might have an 
aftion againft the officer for. giving the plaintiff a copy of the record; for 
he ought not to have drawn up the copy, fte. that was granted to 


30s 
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(t) This muft be underftood as applied to the plaintiff in the affion, 
and net to the officer of the Court. 
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the better rule; where Lord C. J. Leet in an a6Iion for 
a malicious profecutiony held himfelf bound to receive 
in evidence a copy of the indi£lment) without any order 
for allowing fuch copy to the plaintiff: and the plaintiff 
having obtained a vcrdidt, this Court afterwards refufed 
to fet it afide. 


Lord Ellenborough C. J. It is very clear that it is 
the duty of the officer, charged with the cuftody of the 
records of the court, not to produce a record but upon 
competent authority, which at the Old Bailey is obtained 
upon application to the Court, purfuant to the order 
which has long prevailed there; and with refpe£l to the 
general records of the realm, upon application to the 
Attorney-General. But if the officer fhall, even without 
authority, have given a copy of a record, or produce the 
original, and that is properly proved in evidence, I can¬ 
not fay that fuch evidence fhall not be received. He 
may incur the penalty of his contempt of the Court, and 
he may be warned at the time of his peril in fo doing; 
and a difereet officer placed in fuch a fituation would, 
doubtlefs, before he produced the record, or gave a copy 
of it, apply to the Court, and ftate the circumftances of 
the cafe; and it cannot be doubted that he would be 
fatved harmlefs in doing what, after fuch difclofure, the 
Court fhould ordei^ him to do. But ftill I cannot help 

_ p ___ 

Ungf at if both defendants had been acquitted; but only that 

who had a copy, &c. allowed him, wfui acquitted. And he fald that he 

had known that done. Sed tamen quaere j for the record is entire.** 

m Mr. Juftice C/iWa note of the fame cafe it is faid to have been 
SI doubted by the Court, whether the defendant could not maintain an 
aQion on the cafe againft the officer who bad granted a copy of the in- 
diflment contrary to the erders of the Court.*' However that might be, 
it feemt that fuch condua in an officer would be a high contempt of the 
Court, and puniihabie accordingly. 

thinking. 
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thinking, that the rule laid down by Loxd C. J. Lee^ in i8t i* 

* 

the cafe of Jordan v. Lems, is the correft one. The 

^ JLj It o a *t t 

order made at the Oid Bailey was there read by lyay of 

obje£tion to the evidence offered : but the Chief Juftice ’^®*’*'**''*’^* 

faid diat he could not refufe to let the plaintiff read the 

copy of the indid^ment, though obtained without any 

order of the Court for the purpofe. If the produftion 

of fuch an order were effential to the validity of the 

evidence, then if the evidence of the record of acquittal 

on the former profccution, or a true copy of it, were 

found as a fa£l: in a fpecial vcrdi^l, it would be imnia> 

terial, unk*fs the order of the judge or Court before 

whom it was tried, allowing it, were alfo proved and 

found. But can this be flated ? Even if it were found 

negatively that the Judge or Court had refufed to alloV 

the party acquitted a copy of the indiftment; yet if, in 

the fubfequent a£lion for a malicious profecution, the 

plaintiff gave in evidence that which he was able to prove 

to be in hSt a true copy of the indictment, can it be 

faid that it would not be available ? Widi deference, 

then, to the opinion expreffed by Mr, Baron Adams in 

the cafe cited, by which alone the opinion of the learned 

Judge appears to have been governed on the trial of this 

caufe, I do not fee how the circumftance of the copy, 

if the witnefs proved it to be a true copy of the record, 

having been, as he fays, furreptitioufly taken, can affeCb 

the validity of tire proof j though the officer’s conduCl: 

in lending himfelf as a voluntary inilrument to the 

plaintiff’s purpofe, might properly be animadverted 

upon by the Court. The order made at the Old Bailey 

does not ftate that aCIions againft profecutors cannot be 

:^^ntauiied without an order Brit obtained for a copy of 

7 
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the indi^bment, but only that they cannot be maintamed 
without copies. 

The other judges allenting, the rule for fettingafide 
the nonfuit was made abfolute. 


Frid^f 
Junt aSth. 


Stoveld againjl Hughes and Another. 


Chief Baron in Sujfeft, in the fummer of i8io> it ap¬ 
peared that the timber was originally the property of the 


The defendants JN trover for timber, which was tried before the Lord 

having fold a X__ _ . . 

quantity of tiiA« 

^r, then lying 
At their own 

ito bmi^P^ahle defendants, and was lying at their wharf at Moat Bridge 

which*timi>er^* ^ j 809, when it was fold by them 

«d^by*!o" Tnd**' Dixottf and was thereupon jointly marked 

afmaii partof by the fervants and agent of the defendants and the 
it was forwarded ^ . 

by the defend- JjtMom with the letters W. n, D, and with a private 

^ace^a^part mark of the latter, in the prefence of the defendants, 

the?Sl’/facfore would fend the timber to Sborem 

ment*aniwd*^" price to be paid by the Dixons was J027/. 

fold the whole ^^d their agent gave the defendants bills to that amount 
to the plaintitf, " 

who notified jjjg uf^al credit, in this trade, of three months. A 

fuch fale to the 

defendants, and fmall quantity of the timber was foon afterwards for- 

that it was wy warded by the defendants to Mgxpt wharf, (which is a 
and then in r . i- • . . • 1 • . ' , 

theprefenceof llage for delivery when it is to be carried to London^) 

the plaintiff** and anotlier fmall quantity was forwarded by them to 

marked all the « 

timber lying at * 

their wharf, and afterwards marked that which had been forwarded to tlic other two ftagea t 
held that the defendants, after fuch affent to the transfer, and fuch marking by the plain¬ 
tiff, could net retain or ftop any of the timber, as in tranfitu, upon the fobfequent infol- 
vency, before the day of payment, of />.. the original vendee, to whom payment tiad been 
made by the plaintiff, whatever queftion there might have ^en as between the original 
vsndora and yendee. 

Sioreiam 
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Shoreham wharf. The reft remained ^t -Moat Bridge 
wharf) and was fold fonie time early in December by the 
Dixons to the piaintift) who paid them fOr the fame. 
Between the i6th and 29th of December^ (for the wit- 
nelTes differed as to the day,) Wilkinfon^ the plaintiff’s 
agent, came to Motit Bridge wharf, with a notice from 
the Dixons to deliver the timber to the plaintiff. WiU 
kinfon there faw Hughes^ one of the defendants, whom he 
informed that the plaintiff had bought the timber of the 
Dixons ; to which Hughes anfwercd, that it was very 
^ell, and that he would go out with him and ihoW hini 
the timber: they accordingly went on the wharf, where 
WUbinfon found the timber befote marked by the Dixons^ 
on which he put the further mark of W* 5 . the plain¬ 
tiff’s initials % and fome of the timber was thus marked 
in the prefence of the defendant Hughes. Wilkinfoh 
then told Hughes to fend no more of the timber to the 
DixenSf to which Hughes made no 0bje£^i0h. Thd 
timber was not proved to haVe been meaftired bn thd 
part of the plaintiff, but he had given Wilkinfon an ac- 
tDunt.of it, which Hughes compared with his bwn ac¬ 
count of it) and it was found that they agreed. It ap¬ 
peared further, that the Dixons Virere fufpe£ted by the 
plaintiff to be in a falling condition early in the month of 
December i and on the 4th of January i8tO Hughes faid 
to the plaintiff) that the time of payment (meaning of 
the Dixon/ bills to the defendants for the jprice of the 
timber,) was bbniing round, aiid that he muft fee die 
Dixons upon it i otherwife he muft come to the plaintiff,, 
as he underftood that he had bbught it: On ii^cK the 
plaintiff told Hughes that he had fettled with the Dixo/tSp 
Who had got bills for the amount; and that he was appre^ 
henffve the defendants would not be paid. The defend* 
VoL* XIV* X ant*f 
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antfr* bills from the Dixons Were in faft dilhonored, and 
the defendants claimed to ftop in tranfitu as well the 
timber which had been fent forward to ^gypt and 
Shoreham wharfs, which he had given notice to the re- 
fpe£Uve wharfingers not to deliver to the plaintiff, as that 
part which ftill remained at Moat Bridge wharf j the 
whole of which timber at each place had been fold by 
the Dixons to the plaintiff, and marked by him in the 
manner before ftated. A formal demand of the tim¬ 
ber was made by the plaintiff on the defendants at 
Moat Bridge wharf on the 5th of Mareh^ who refufed 
to deliver it; and on the 5th of ^pril another demand 
was made of them to draw, down the remainder of the 
timber to the barges, when an offer was made to pay 
the wharfage, if any were due; but the defendant Hughes 
laid that no wharfage was due, and refufed to part 
with it. The wharfingers of JEgypt and Shoreham 
wharfs proved that parts of the timber had been deli¬ 
vered there by the defendants on account of the Dixons; 
but the plaintiff’s mark was on it as well as that of the 
Dixons: and the wharfinger afterwards ufed fome 

of it by the permiflion of the plaintiff, and was to pay him 
for it; but he had before had the leave alfo of the Z)/x- 
sns to ule fome part, and they had told him that they 
ihould fend for the reft to forward it to London. Tli^ 
wharfingers afterwards received notice from the -defend¬ 
ants not to deliver it* 

The queftion made at the trial upon the whole 
of the evidence was whether there was fuch a deli¬ 
very of the timber by the d^ndants to ihe^ Dixons, 
as would prevent the defendants from ftopping it in 
tranfitu againfl the vendee of the Dhcons and a verdi6^ 
pafiT^d for the plaintifi^ by the dire^ion of tlie Lord 
8 Chief 
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Chief Baron, for 1027/., the value of the timber •, his 
Lordfhip relying principally on the part-delivery (a) of 
the timber which had been made by the defendants on 
account of the Dixons at j^gypt and Shoreiam wharfs; 
and on the notice to the defendants of the fale by the 
Dixons to the plaintiff, to which the defendants had 
made no objeftion: and confldering the contrail to be 
entire, and the bills received by tlie defendants from the 
Dixons to have been received for the whole j that the 
pofTeffion of a part by the Dixons under that entire con-> 
tra£l; and payment, and the implied affent of the defend¬ 
ants to the fale made by the Dixons to the plaintiff, 
bound the defendants to deliver the remainder of the 
timber to the vendee of the Dixons i although the greater 
part of it flill remained on the wharf of the defendants, 
and tlie Dixons* bills had ultimately been difhonored. 

A new trial was moved for in lafl: Michaelmas term, 
when the Court recommended, if the parties could agree 
upon the fa£ls, to (late them in a fpecial cafe; but this 
not having been fettled, the queflion before made, as to 
the defendants* right to flop the goods in tranfitu, now 
came on to be argued upon the judge’s report. 

Garrow and D*Oyley (hewed caufe againft the rule, 
and contended that the circuroflances of the cafe (hewed 
an aflual delivery of the timber by the defendants to the 
Dixons, the original vendees, in the firfl inftance, and 
afterwards to the plaintiff, the fub-vendee; either of 
which would be fufHcient to fuftain the adlion: and that 


(a) Vide Shbgf v. Ilywifd, 2 H. Blae. 50a, and Hammond r. Aider, 
/on, I New Ref. 69. But fee alfo Han/on v. M^tr, 6 Eefi, 6a6. on ttiis 
doArine* 
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the defendants, after fuch aftual delivery, had no lieff 6!» 
the timber for the price, nor any right to flop in traxinttr.' 
After the fale to the Dixonsy the timber was taken pof-’ 
feiTion of by tlicm, through the agency of their fcrvants, 
who, in the prefence and with the affiftance of the 
defendants* fervants, pat the marks of the Dixons upon 
the pieces; which was as complete a delivery by the 
vendors, and a taking pofleiTion by the vendees, as the 
fttbjeef-matt'er, a bulky commodity, woufd admit of. 
A part of it was afterwards forwarded to SHorehawy 
the original intended place of dedinatron, and anothev 
part to JEg^pt wharf, by the orders of the Dixons, deal¬ 
ing with it as their own ; having before given bills for the 
whole at the ufual credit. But further, the vendees dealt 
v^ith it as their own, by making, a fale of it to die plain¬ 
tiff, the fub-vendcc ; and this with the knowledge of die 
vendors, and without obje£fcion by them. This brings 
It within the cafe of Chaplin y, Rogers {a), M'hcre after 
a bargain and fale of a (lack of hay between the parties 
on the fpot, the vendee having fold a part of it to an¬ 
other, who took fuch part away, was held to be evi¬ 
dence of fuch an a£lual pofleflion taken of the commo¬ 
dity by the original vendee of the whole^, thus afting 
with it as’his own upon the delivery of the original 
vendor, as to take the cafe out of the ftatute of frauds. 
^Lord Ellenhorough t. J. The change of mark from A, 
to B. on bales of goods in a warehoufc, by the direction 
of the parties, was ciearly held by the Houfe of IiOrds» 
in a late cafe, to operate as an adt'ual delivery of the 
goods ; and this, after three days argument at their bar \ 
though I own it appeared to me that the cafe only re- 
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<iaiTed to Hated in order to be difpofed of at once.]] x8li. 

Here too the plaintiff’s agent, after the fale to him was —— 

made known to the defendants, put his mark upon the againft 
timber in die prefence of one of the defe?idaiTt8, without **"^**** 
any objection made by him at the time. They alfo re¬ 
ferred to Hodgfon V. Le Bret (a), and Anderfon ▼. Scott (i) 
at the fittings before Lord Elknhorough C. J. j where 
the marking of goods by purchafers, at the time of the 
contract between the parties, was held to be a delivery 
and taking poffeffion by the vendees. To as to take the 
cafe out of the ftatute of frauds; though in fa£t the 
goods remained for fome time afterwards under the care 
of the vendors. £Lord Ellenhorough C. J. I prefume 
tliat the cafes of Hodgfon v. Loy (f), and Hanfon v. 

Meyer (r/), will be cited by the defendant’s counfcl to 
flicw that a part-payment for, or part-delivery of goods, 
will not deveil the vendor’s right to Hop in tranfitu or 
their lien on the remainder: but in the one, there was no 
poffeffion taken by the vendee; and in the other, fomething 
more remained to be done before the contrail was com¬ 
plete.] In Slubey v. Hayward (e), a part-deli/ery to the 
fub-vendee under a bill of lading, upon the arrival of die ' 
ihip, was held to put an end to the tranfitus, as equiva¬ 
lent to a taking pofleffion of the whole by fuch fub- 
vendee. And this cafe is alfo governed by Ellis v. 

Hunt{f), where the aflignee of the vendee putting his 
mark on the goods, while they were at the inn in their 
way to the vendee, was held to be a taking poffeflion by 
the aflignee, which prevented any fubfequent Hopping in 
tranfitu. 

I Cpmph. N.P, CttJ, 133. Cited \h. 235. 

(0 7 7 erm Rep. 440. (J) 6 Eafit 614. 

(«) « H, Blee. 504.} and vide Hammmd v. strultrjcn, i Nem Rtf. 6 g. 

if) J Tern 464. 
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Marryati contr^, contended, that the cafes which 
had been determined upon the ftatutc of frauds, where 
the only quedion was whether there had been a binding 
contn-fl of fale, did not conclude the right of flopping 
in tranfitu; which, admitting the contra£k of fale in the 
firfl inftance, gave the vendor an equitable right to re- 
pofTefs himfelf of the goods, upon the infolvency of the 
original vendee, at any time sjfter the goods were in fa£l 
out of his podeflion in their way to the vendee, and be¬ 
fore the vendee had a£lually or conflruflively taken a 
pofTeflion of them exclufive of the vendor. In Ellis v, 
Hunti and mod of the other cafes where a condruflive 
pofTeflion had been taken by the vendee or his repre- 
Tentative, the goods had been put in tranfitu by the ven¬ 
dor, and were in the a6lual poflefTion of carriers and 
other middle perfons, who might be confidered as the 
common agents of both parties : the goods had alfo ar¬ 
rived at the end of their journey; but here the greater 
part of the timber continued unpaid for in the hands of 
the original vendors, upon the credit of the original 
vendees; and therefore, upon their infolvency, tlie vendors 
had a right to retain fo much of the timber as remained 
in their pofTeflion, and to dop in tranfitu that which was 
in the progrefs of a£lual delivery to the vendees, but had 
not reached its ultimate dedination. After a contra£l 
of fale, the right of retaining or of dopping in tranfitu 
only arifes upon ^he infolvency of the original vendees ; 
and no transfer of their right to another,while the contract 
is dill executory, and bcfofe the vendees or their afligns 
have obtained a poflfbflion of the goods didin£l from and 
exclufive of the pofTeflion of the vendors and of the mid¬ 
dle-men employed in the tranfit, can prevent the vendors * 
frpm retaining or pepofTeffing themfclves pf the goods in 

theiT 
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their own pofTeiTion or in tranfitu. While the goods 
are in the hands of middle-men, as carriers, wharfingers, 
warehoufemen, and the like, an order to them from the 
vendors, to deliver to the vendees, is an executed deli¬ 
very, and puts an end to the tranfit as between thofc 
parties. So where the fubje€l-matter of fale was one 
entire thing, the difpofal by the vendee of any part of 
that thing, and a reparation of fuch part from the re¬ 
mainder, ihewed a di(lin£f and exclufive poflellion in 
fa£l of the property by the vendee thus dealing with it, 
becaufe he could not have poiTefl'ed himfelf of a part 
without taking pofl'efiion of the entire fubje£i-matter. 
But all tliofe cafes are diilinguifhable from the prefent. 
Here the fubjeft-mattcr of the contra£); was divifible 
in its nature, and was in fa£l; divided at the time of the 
fub-fale to the plaintiff; for before that time a part of 
the timber had been fent off by the defendants to 
Bhoreham, the firft intended place of deftination for the 
whole i and another fmall part to wharf, which 

appeared to have been deftined to London. Then with 
refpeft to the fuppofed affent of the defendants to the 
fub-fale to the plaintiff from the Dixons ; the firft noti¬ 
fication of the transfer was made to the defendants be¬ 
tween the 16th and 29th oS December, which was before 
the known infolvency of the Dixons, and therefore the 
defendants then had no right to interfere, either to pre¬ 
vent the marking of the pieces by the plaintiff’s agent, 
or even to his taking them away, and thus making it an 
executed delivery. One of the defendants, therefore, 
faying that it was very well, could not affe^ their legal 
or equitable rights in the event which' afterwards hap¬ 
pened, and out of which their right to ftop the goods 
arofe. They had done no a^ to induce the plaintiff to 

T 4 , pur- 
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purcKafe from the Dixons^ nor were they parties to die 
tranfadtion. The defendants might reafonably fuppofe^ 
as nothing was faid to the contrary at that time, that 
the plaintiff had. purchafed of the Dixons upon the 
ufual credit , and therefore there was npthing to call upon 
the defendant Hughes to give any other anfwer than 
what he did *, it not being then afeertained that the- 
Dixons^ bills would not be paid: it was not till the 4th 
of January that the plaintiff difclofed to the defendants 
that he had already paid for the timber. 


Lord ELLENBonouGH C. J. The defendants were the 
only perfons who could contravene the fale and delivery 
to the plaintiff from the Dixons \ and when that fale was 
made known to the defendant Hughes, before the 29th 
of December, he affented to it, by faying very vfell, and to 
the marking of the timber by the plaintiff’s agent, which 
took place at the fame time. If that be not an exe? 
cuted delivery, I know not what is fo. Then all en¬ 
quiry, as to what happened after the 29th of December, 
is befide the purpofe. It fignifies nothing what was die 
ulterior deftination of the goods after an elcecuted deli¬ 
very. If, indeed, the marking of the timber by the 
plaintiff’s agent at Moat Bridge had not been done with 
the knowledge and eonfent of the defendants, the venT 
dors} it may he admitted for this purpofe, that they 
would not have been bound further than they were al? 
ready bound by what had taken place as between them 
and the original vendees : b\rt by what had palled on or 
before the 29th, the defendants recognized the transfer 
of the property to the plaintiff, and from that time a new 
perfon becaine liable to them for &e wharfage. 


Cross 
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Grpsg J. There was an exprefs aflent by the defend- 1811. 

fUits to the transfer of the property from the Dixont tp the " " 

Stotiid 

plaintiff. 

Hvoiisi. 

Le Blanc J. The plaintiff haying given notice to 
the defendants that the Dixons had fold the property to 
him, and his then marking them as his own, made an 
end of the tranfit, and the defendants could no longer 
retain or flop the timber^ 

Batlet J. It is clear that, after the defendant’s af- 
fent to the transfer from the Dixons to the plaintidF, and 
to the marking of the timber by the plaintiff’s agent, 
the defendants could no longer flop it in tranfitu. 

Rule difeharged. 


The King agaM The Inhabitants of the Parts of 
Lindsey in the County of Lincoln* 

indi£lment charged that for 18 years pad there Acanaleom. 
has been and flill is a certain public and common 
bridge in the parifh of Coningjbyi in the parts of Lindfey, the"' 

over the river Bain, at a place called Butfs Ford, fituate ‘■'''*‘1 

, , , . vi^ahlf, and to 

in the king’s common highway leading from the town make and en- 
of ConingJby to the town of Tatterjbedl, in the fame parts* rafiybie^cuts, 
&c. ufed by all the king’s fubje£ls with their carriages, 

&c.; and that the faid bridge was, on the 31ft of De- t'n.ei works 

, « . lilt o 11 toni.edted with 

semper, 49 Geo. 3. ruinous and broken down, &c, and that ti)e navipanoi, 
the defendants were bound to repair it, owXrcfit**^*' 

made a navi¬ 
gable cut and deepened a ford which croflfed the highway, and thereby rendered a biidge 
ncccflary for the paflage of the public, which was accortingly built at t:;c expente of the 
company in the firft inftance, ate bound to maintain the f.me; and the burtlien of rrpair can- 
pot be thrown upon the inhabitants of the (county) patts oi UndJ^, in the county ot Limeln, 
Tac company were found to have profiuble funds for the purpofe. 

The 


0 



3i8 


CASES IN TRINITY TERM 


i8ii. 


r The Kinq 
egainfi 

The Initabitanu 
of 

The Parts of 
Limoiit. 


The def endants pleaded^ that the Company of Propria 
ctors of the Horncajile Navigation, in the county of Lin- 
coltiy mentioned in an of the 32 3., (hereinafter 

fet forth,} after the ift of Jitne 1792, and before the 
taking of this inquifition, to wit, on the 3 ift of January^ 
35 Geo* 3., for their own ufe^ benefit ^ and convenience ^ and 
under and by virtue of the authority and powers veiled 
in them by that a6l;, made a navigable cut near the fide 
of the river Ram, communicating therewith, to flraighten 
the courfe of the river, and to avoid obftrudions to the 
navigation of it; and through and along which navigable 
cut, large quantities of water, to wit, of the faid river, 
from the time of making fuch navigable cut, have conti¬ 
nually flowed and ilill flow \ and that the faid company 
of proprietors afterwards, &c. under the fame authority 
and powers, erc£led the faid bridge (in queilion) upon 
■and over the faid navigable cut fo made as aforefaid, and 
not upon and over the ancient courfe and channel of the 
faid river ; (in and along which ancient courfe and chan¬ 
nel, near to the faid navigable cut, divers other large quan¬ 
tities of water have continued from the time of making 
the faid navigable cut, to flow,) no bridge being there before^ 
or required therey until the tnaking of the faid navigable cut: 
and that the faid company of proprietors the faid navigable 
cut fo made as afoqrefaid, from the time of the making 
thereof until the taking of this inquifition, have main¬ 
tained and eontinueiy and fill do maintain and continuey for 
their orun ufcy benefity and convenience* By reafon of 
which faid feveral premifes the faid bridge fo ere£led 
the faid company of proprietors of right oiight to have 
upheld and repaired, &c. and ilill of right ought to up¬ 
hold, repair, and rebuild as need may require, &c. The 

replication 
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replication infifted on the obligation of the inhabitants of iSii. 
the parts of Lindfey to repair the bridge j- on which iffue The King 
was joined to the country. 

. , . Thelnh»bitantt 

The only queflion made on the trial, at the lad afllzes of 

at Lincoln, was whether the inhabitants of the parts of LiNBtKv. 

Lindfey, or the Horncajlle Navigation Company, were 

bound to repair the bridge : and a verdi£I; was taken by 

confent for the profccution, fubje£l to the opinion of this 

Court on the following cafe. , 

An aii of the 3a Geo. 3. c. 107. intituled, An a£l 

for enlarging and improving Tatterjball canal, from the 

** river Witham to the town of Tatterjball, and extend- 

«* ing the fame into the river Bain, and for making the 

“ Bain navigable from thence to the town of Horncajlle, 

in the county of Lincoln, and alfo for amending and 

« rendering complete the navigable communication be- 

tween the Witham and the Fofdike canal, through the 

high bridge in the city of Lincoln,** ena£ts, “ That it 

« Jl}all and may be lawful for the faid company of pro- 

“ prietors, and tliey are hereby authorized and empowered 

« to deepen, widen, and enlarge the faid canal, from 

the junftion thereof with the river Witham to the 

« town of Tatterjball, and to extend the fame into the 

“ river Bain within the parilh of Tatterjball : and alfo to 

« make the river Bain, and the feveral dreams com- 

“ municating therewith, near or in the town of Hoi-n^ 

** cajile, navigable from the jun^^ion with the faid canal 

« to the town of Horncajlle i and alfo to make any 

« navigable cuts at and near the fides of the river Bain, 

<( to draigthen the courfe of the faid river, and to avoid 

any mills or obdruflions to the navigation thereof. 

(( And in order to make and complete the navigation of 

th^ faid river, and the feveral other works by this z 6 t 

** authorized, 
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authori2ed, &c., the faid company (hall and are alfo 
** hereby empowered to dig and cut the banks of the 
** fame canah river, and ilreams, and to widen and 
“ deepen the fame; and alfo to ereft in or upon the faid 
** canal and river J?aj;;,'and the ftreams communicating 
“ therewith, and the feveral cuts to be made as afore- 
“ faid, and upon the lands adjoining, &c. fuch and fo 
“ many bridges^ piers, arches, tunnels. Unices, culverts, 
** locks, flood-gates, weirs, pens for water, (launches, 
« drains, wharfs, quays, houfes, warehoufes, landing- 
« places, weighing-beams, cranes, ways, roads, and fuch 
“ ftones or polls, with marks for afeertaining the 
“ number of miles of or in the faid navigation; and 
alfo fuch other works and convenicncics as the faid 


company (hall think requiflte and necelTary for or re- 
** lating to the carrying the purpofes of this a£l into 
execution ; and from time to time to alter ^ repair^ and 
•* amendf or difeontinue the fame, or any of them, and to 
“ divert, alter, widen, enlarge, and extend any bridges, 
“ ways, roads, cuts, flukes, and other works and con- 
veniencies already ere£led, &c. within the limits of 
** or near to the faid intended navigation ; and alfo to 
" make fuch towing-paths, &c. for towing boats, &c. 
** upon the faid navigation, and to keep the fame from 
« time to time in repair ; and alfo to condru^l all other 
« works, matters,^ and things, which they (hall think 
proper or neceifary for the making, improving, com- 
« pleating, preferving, and uling the faid navigation, 
«* according to the true intent and meaning of this 
aa,” &c. 

When this aa pafled, the courfe of the river Bain 
interfeaed the common highway above-mentioned at a 
place called Ford. The riyer in this place was 

fordable^ 
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fordable, except occaHonally in times of flood, and no 
btidge had ever been erefted over it. In 1793 the com¬ 
pany, for the purpofes of tlie navigation, and by vir¬ 
tue of the powers veiled in them by the above a£l, made 
a navigable cut near the river Bairtf and acrofs the faid 
highway, at the diftance of about 100 yards from Buft^s 
Ford. This cut rendered the highway impalTable, and 
the company built over it the bridge in queflion; and 
about the fame time built a culvert for the paflUge of car¬ 
riages and travellers over the old channel of the Bain at 
Butfs Fordi The waters which flow along the courfe of 
the Baittf above the point where the cut communicates 
with the river, have been diverted into this new chan¬ 
nel, which is of fuiBcient dimenflons for the paflage of 
the average waters of the river i but in times of flood 
the furplus waters flow along the old channel. The 
drainage waters of the county, which, before the cut 
was made, run into the Bain, fliil fall into the old chan¬ 
nel, and with the flood-waters pafs in the fame courfe 
through the culvert at Butfs Ford* The bridge in quef- 
tion has been repaired by the company in the only in- 
flance in which it has required repair. It has never been 
repaired by the inhabitants of the parts of Lxndfey. The 
company colle£l tolls upon their navigation, and after 
defraying all charges, divide upwards of 5/. per cent, on 
their capital. 


1811. 


Tht Kimo 

ttgainfi 

The Inhabitants 
ot 

Tlie Parts of 
l>iNi»a&T. 


Abbott was to have argued on the part of the profecu- 
tion, in effed: for the canal company; and Balguy, Jun. 
central: but the Court, after thdr late decifion againll 
the Medway Navigation Company {a), founded upon a 

(«) *rbe Xtitg V. Tbt UbtbUaMts ^the Ceuiiy of Kent, sso. 

review 
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review of the former cafes upon the fame fubjeclj 
thought the prefent cafe too clear for argument. And 
it wis then admitted that it could not be dillinguiilied 
upon principle from the cafe of the Navigation' 

Bridge j particularly as the aft in queftion only du* 
thort%es and empowers, but does not compel the company 
to execute any of the works mentioned in it. 

Lord Ellenborough C. J. alfo obferved that the z£i 
authorized the company not only to alter, repair, and 
amend, but even to di/continue any of the works before 
authorized to be ereffed 5 amongft others, any bridge : 
and the inhabitants of a county could never have, by 
law, a permanent burthen thrown upon them to repair a 
bridge of which they had not the permanent ufe and en¬ 
joyment fccured to them. 

Grose J. The defendants cannot be liable to repair a 
bridge erc£tcd and continued for the private benefit of 
the company ; for without the cut made by the company 
for their own benefit, there would be no neceflity for the 

bridge. 

« 

- Le Blanc J. The circumftances of this cafe are very 
nearly the fame as occurred in the late cafe of the in¬ 
dictment againft^the Inhabitants of Kent, and mufl: be 
governed by the fame principle. The authority given to 
die company to make the cut, which rendered tlie high¬ 
way impafTable without a bridge, mufl create an obliga¬ 
tion in them to ereCt the bridge, though the word 
thorize in die aCt might not of itfelf create the‘ obli¬ 
gation. 


Baylet 
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Biyley J. The bridge is rendered neceffary for the 
purpofes of the company, but not for the purpofes of 
the inhabitants of the Parts. The inhabitants might 
have continued to ufe the ford as they did before the 
works executed by the company for their own benefit de¬ 
prived them of the ufe of it. 

Verdicl and Judgment for the Defendants. 


l8ix. 


The Kims 
agmnft 

The Inhabitants 
of 

The Farts of 
Livdsst. 


Doe, Leflee of Ann Didsbury and C. Flint, 
againft Thomas and Others. 

ni^HIS was an eje£Iment to recover a farm confifting of 

3 c acres of land, in the parifii of Tidefwelly in Der^ and 60 years 

ago, deviled 

b^nre, which was tried at Derby ^ before Wood B. Ann land to ivs fon 
Didjhury, the leflbr, claimed the premifes under the der w his gTandl 
will of Samuel White^ dated 26th of November 1754, [nainder'to the 
whereby he devifed them by the defeription of ** all of'tiie°gr!i!nd(bn^ 
ihofe his clofes, lands, and hereditaments, with the r|-m»‘ndtr to 
appurtenances, fituate at Itdefwell, then in the poJfeJJiQn in tail i 

, , between which 

fi/’ his fon Richard White, to fruftees, (C. Flinty the leflor, i-jtter and the 
being the executor of the furviving truflee,) for a term dtvifee inVet of 
of 500 years, in truft to raife ado/, for certain pur- queft”o,* 
pofes j and fubjedl thereto, to his fon Richard White j][^d*iirdi*fpute 
for life; remainder to his grandfon Richard White for which htd teen 

° occujiied by the 

life: remainder to the heirs of the body of his faid fon m the l-fe- 

. time of the reft. 

grandfon R. W, .■ remainder to the heirs of the body of stor, was part 

cf the entailed 
ellate, or had 

been acquired by his own purchafe; evidence of rtputathn that the lard bad hthngtJ n Sir 
f. S-, aad avat furtba'ed if him by the firfl teftator, is not admilfible ; though coupled with cor¬ 
roborative part/l evidence that the land hsd belonged to Sir J. .V. ticfoie the occupation of 
it by the fon, and alfo by a deed of conveyance of another laim in the fame place {torn 
the full teftator to a younger fon about the fame pcr.od, in which ii was recited that the 
■land thereby conveyed had been then lately purclufed, amorgit other landt, by the uftater 
ot S:i 7. S. 


his 
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his faid fon J?. W .; remainder over to other children.* 
The teftator died in 1761. His fon Richard, (who'wai 
baptized in iyt 6 , and had been in polTefiion of thefd 
premifes jn his father^s lifetime and up to his death,) 
continued in poiTeflion till his death in 1772, when he 
left a fon, Richard, (the grandfon named by the teftator 
Samuel,) and a daughter, Ann, the leflbr of the plaintiffi 
Richard, the grandfon, who was born in 1750, entered 
upon the death of his father, and continued poiTefled till 
his death in 1803* He died without ifiue, and i^thav* 
ing fuiFered a recovery, but made a iVill devifing the pre¬ 
mifes to the defendants. On his deatli Ann l)idjbury, the 
leflbr, claimed as heir of the body of the firft Richardi 
the fon of the teftator, under the limitation in his will. 
The only queftion made at the trial was who* 
ther Samuel White, the teftator, was feifed of thefe 
premifes at the time of making his will and at his death; 
the plaintiff infilling that he was fo feifed ( having, as it 
was alleged, purchc^ed them of Sir John Statham, and perj 
mitted his fon Richard to occupy them until his (the 
teftator’s) death. It appeared that the premifes in dif- 
pute confifted of a farm called the Mtadow Farm, ori¬ 
ginally feven clofes, but now divided into nine, and in 
all 35 acres; and it was proved by feveral witnelTes that 
one George Robinfon, who was tenant to Sir John Statham^ 
Occupied the farm^before the firft Richard White had if j 
a|id that Richard took pofleflion of it about 6i years 
^go, and continued poflefled as long as he lived, and occu¬ 
pied no other land which could have been his father’s 
during that time. That his father, Samuel, lived from 10 
tq 14 years after the firft Richard was in pofleflion of the 
farm. But another witnefs, who alfo depofed to the fa£l 
of the firft Richard*s taking poflelfion of and occupying 

the 
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Meadov). J^urm at the fatne time When his brotheti 
£divard occupied another farm called FesiMs^ 

Croftt faid that both farms went repttted to be ■ Sir John 
StathamVi ntid to have been purchafed by Samuel -White of 
5 i> JohnStatham at the fame time. Then a deed was 
proved, dated i5th of March 1752, and made between 
Samuel White of the one part, and Edward White, one 
of his fons, of the other part; whereby Samuel White, 
in confideration of natural love> and afFe£tion, &C. bar¬ 
gained and enfeofFed his fon Edward and his heirs of all 
that farm, &c. within Tidefivell, called Fouhv/s Croft: 
all which faid farm, ^C. have teen lately purchafed 
AMonCST OTllER lands AND HEREDITAMENTS by the 

faid Samuel White of and from Sir John Statham, 8 sc.; 
habendum to Edwdrd White in fee. 

Obje^ion Was takch by the defendant’s counfcl to the 
evidence Of i^eputatioH before? ftated; but the learned 
Judge was of opinion that, cotiplcd ivith the deed above- 
mentioned, the evidence was admilTible. He thought 
that as it was in proof that Sir John Stathani was the land¬ 
lord'of the Meadow Farm when it was occupied by G. 
Robinfon before die firft Richard White*$ occupation of it; 
and that as die deed alfo proved that Sir John Stathath 
was alfo die owner of Fcxlew*s Croft, afid that Samuel 
White had purchafed that, amon^jl other lands and here^ 
ditaments, of Sir John Statham; and as it was alfo proved 
that both the fons {Edward and Rickard,) took pofTelEoil 
of their refpe£tive farms at the fame time} there was a 
fufheient balls laid to admit reputaiion that thofe other 
lands and hereditaments referred to' in the deed were the' 
Meadow Farm: and after fumming up the whole evi¬ 
dence, he left it to the jury} telling them, that if iti 
their judgment Samuel White w^re the owner Of the 
VoL. XlV. Meadow 
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l8li. Meadow Farm at the time of making his willj and at 
lus death, Ann Didjbury was entitled to that farm as 

Lcffee of heir in tail under Samuel White* ^ will: and in that cafe 

DiDSVURY, ... • T» 'f 

agmtiji they would give their vcrdi£l; for the plaintiff. But ix 
Thoua$, thought that Richard White ^ his fon, had purchafed 

the farm himfelf, or had acquired the ownerfhip in it 
otherwife than under his father’s will, then the defend¬ 
ants were entitled to it under the will of tliu laH; Richard. 
The jury found for the plaintiff, 

’ Clarkcf ill laft Eajler term, moved for a new trial, 
upon the ground of the objection taken at the trial 
againlt the admiffibility of the evidence of reputation^ 
that the land at TidefweU^ deferibed in the will as then in 
the poffcflion of the teftator’s fon Richard, had belongedta 
Sir John Statham, and was purchafed of him by Samuel 
White, the tejlator. He infilled that in no cafe 
was reputation admiffible to prove owncrfliip or pof- 
feflion of private property. And a rule having been 
granted, 

Vaughan Serjt. now appeared on the part of the plain¬ 
tiff', and admitting that reputation alone in a matter of 
private right was hot admiffible in evidence, contended 
that it was properly received when accompanied, as it 
was in this cafe,^ with the poffeiTion of the land at the 
time by the party to whom the evidence referred, and 
coupled as it was with the deed proved, the contents of 
which were confirmatory of the reputation. He alfo 
fuggefted the inutility of the prefent application, even if 
the Court fliould be of opinion that the evidence of re¬ 
putation was not receivable, as there was other evidence 
fuificient to.fuffain the verdi^: and he alfoffated that the 

leffor 
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leflbY of the plaintiff, fmce the trial, had procured the 
original deed of conveyance of the land in qlieflion from 
Sir John Statham to the teftator. Whereupon, 

TJje Court agreed that the rule muft be made ab- 
folute : Lord Elknhorough C. J. faying, that it was very 
unfortunate for the leflbr, where the verdift muft be the 
fame upon another trial, that they Ihould be obliged to 
fend the caufe to trial again. 

Rule abfolute (a). 


l8ii. 

Dok, 
Leflee of 
Dididvky, 
agatufi 
TaOMAC. 


(d) The admifllhility of evidence of this defeription has been vexata 
ifueflio for many yeais in Wtflminfier-b&U •, as the followiHg notes, which 
1 liave taken from time to time, will fuiHce to ihsw. 

The following is the fame cafe which is reported in 4 Tern: Rep, 

157. for another point, which came on upon demurrer, in HU. si Geo, 3. 
and where tiie plaintiff iiad leave to amend. 

Moiewovta^aintt U'ttd, M. %%Gee. 3. B. R.—Trcfpafs for breaking Whether 

and entering the plaintiff's dole called Swamuict CoiKmon, in the parilh of general evideni^e 
/HfretoHy in the county of Derby, and digging Rones therein, and carrying ol reputation as 
them away, Sec. The defendant pleaded, that there are certain waRes “ prekrip- 
or commons lying open to one anotlter, one called SwanvAck CtmnuH, rtonca 

being tlie clofe in whicti, &c. the other called Swanw’ck Green, in jil. on the luid’s 
fretm. See.; and that he was feized in fee of a meffuage and lands in wafte, annexed 
.idiyre/eir, in right of which he preferibed for the liberty of digging for to apaiticular 
and carrying away alt neceffary Rags and Rones in Swanwick Common, « 

and in Su*an%vtck Grcen^ for the repair of his houfes, fences, Arc. The Judges apa;nlt 
plaintiff replied, that lie was lord of the manor of jSlfreton, and that the two. Uut one 
defendant of his own wrong committed the trefpafs. The defendant, efthofewho 
in his rejoinder, infiRrd on his preferiptive right as Rated in the plea; affirm- 

on which iffue was joined. At the trial UothamB. xt Derby *equireirothcr 

.ifliaes, the defendant called many witnefl'es, who proved that, lor evidtnee of the 
between 60 and 70 years paR, he and thofe from whom he claimed had tiglit to be AiR 
been in the conRant exercife of the right Rated in his pleij in many as a founri- 
inltances to the knowledge of the lord, who had threatened to bring howeveV tliaT*’ 
afiions, and been d.ired to do fo by the defendant’s anceflors, who in- fuch evidence 
lifled on their rigjit. On the other hand, the plaintiff produced a pre- may be given 

fentmeiitin ijiyjoftlie freeholders of the court baren ofthemanorof aitO‘‘P»rt'cular 

cuRom, thougii 

. . , , ^ not as to a pri¬ 

vate prefcnptioni by three to one. 'where a peifon had been dead a great number of years, 
wliofe hand-writirg was required to be proved, it was done by llicwing the limilanty of 
ilie hand-writii'g in queRion to the hand-w/iting of his will, and no objifljon was laiff i' to 
(t, eifficra: the bat or by the Cburc. 

Zi 


yt'/'ttonf 
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jIlfrtttHt of whieh ilie plairtiff is lord, and which prcfcntment wad 
figncd by one Robert windt the foreman, and others; which name of 
RAvt fybodvni proved to tally with the fubfcrlpiion (l) to the will of 
Robert H'bodt the grandfatlier from whom the defendant claimed, and 
which will was produced from the regiAry. One of tire items in that 
prefentment was, — *' If anypeifon gets Aone without leave of the 
lord of the manor, we pain him loi.** The plaintiff alfo called an* 
other witnefs to prove that, in a converfation with the defendant’s uncle, 
from whom the defendant alfo claimed, the uncle liad admitted that the 
lord of the manor had the right, and he would not be beholden to him 
for the Aone. The jury found for the defendant. Thus much appeared 
on the Judge’s report, on a motion for a new trial. But the plaintiff’s 
wunfel Aated further, (which was admitted by tlie other fide, and fo 
taken by the Couit, that the learned Judge liad rtjeded other evidence 
which they had tendered, and for which alone the new trial was moved 
ftr* viz. 

lA, Other prefentments of a fimilar nature to the one received In 
evidence; but to which no fubfeription could be proved by any perfon 
from whom the defendant claimed : this was offered as evidence of re¬ 
futation, 

ftd. General evidence of refutation, that none but the lord had a 
right to dig Aone, &c. on the locus in quo. 

A rule niA having been granted; Cbamire, Qvke, Sutton, tRillis, and 
jtfeiugb contended, in fupport of their rule, that a general cuAom or 
prefeription, covering all the eAates of the tenants of the minor, might 
clearly be proved by evidence of reputation ; and that there was no 
folid diAinAion between that cafe and the cafe of a particular preferip¬ 
tion. There were no title deeds in the one cafe more than in the others 
to which, as to a more certain critei ion, reference could be had. In 
Jb<nh inAances the right reAed on memory of particular inAances of 
the exercife of it. In the cafe of a modus, rtputation is evidence; and 
yet that relates to a particular eAate. In the Btptof of Meath v. Lord 
Belftld, in X747, cited in Bull. N. P. 095., it was held that evidence of 
reputation was admiffible in a quare impedit, that one Knight liad been 
in by the prefentation Of Lord R .; which is a Arongcr car? than piii. 
The cafe of bf^ebb v. Petit, Nof, 44. was clearly the cafe of a modus for a 
particular farm; and there the Court held hearfay evidence to be fuAicienc. 
Such evidence as this is alfo admifftble in the cafe of a mancrial cuAom | 
and yet the public have as little to do with the cuAom of a particular 
manor as with a private prefeription. Otbqr perfons in the pariAi maf 
claim the fame right as the defendant-; and then it might have been 
laid as a cuAom; in which cafe tliefe prefitntments would have been 
deciAve evidence againA it. So that by laying It as a preferiptive right 
annexed to each farm, inAead of a cuAom, all the lord’s proof of hit 
right is gotten rid of j and the tenants may give in evidence tltofc very 
•ortious ads as evidence of a prefeription, all which ipiitcd together 

(1) Vide Rm V. RawRt^tt 7 Eajif aSa. 

could 
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oeuld not have (upported a cuftom ngainft the pofliive written teftin^y x 811 • 

fubreribed by all their ahccltors who were lenaoti. Here, they ftid, , 

there was fuflicient to ground the hearfay evidence on* Moeawooo 

The counfel on the other tide were not heard by the Courtf who made Main/i 

(everal obfervations during the argumentf to which the eounfcl for wooo* 

the plaintiif adapted their anfwers. On granting the rule nili^ 

Lord Kim YON C. J. faid, be doubted very much if evidtnee of repu¬ 
tation could be adduced in fupport of any prefeription, unkfs it aiFeacid 
the public intereft in feme way or other. 

Ashhvrst J I in thecourfeof the argumenti faid that ifthia had 
been laid as a cuftom^ he conceived that general reputation would have 
been evidence s but in the cafe of a private prefeription, he doubted it 
very much. 

Bvlleb j. obferved that the praflice had been difTerent on difTerens 
circuits. On tiie Oxford it has been the pradice to rejcdl, and on the 
wefttrn circuit to receive this fort of evidence. But upon the latter, 

1 have toid the counfel, that I would indeed receive fuch evidence, if 
they prefled it, but that, in fumming up, 1 fhould tell the jury that 
they were to decide upon the other parts of the cafe. 

Lord Kin VON CJ. (after the aifument.) The evidence given by 
the defendant of an ufage of about 70 yeara is extremely ftrong in hit 
favour; and the only evidence to weigh againft it is that of the pre- 
fentment figned by Roitrtmedi but that is not nectflarily inconflllcnt 
with ii. The lord might l»ve the general right, and yet a particular 
tenement have a prcfciiptivc right alfo. On that ground, therefore, 
there is no pretence for impeachii g the verdidl* With refpedi to the 
other queftion raifed rtfpeding the rejeflion of general evidence of re¬ 
putation ; it is involved in great difpute \ and one is apt to imbibe pre¬ 
judices from the opinion one hat alwaya heard inculcated. Upon the 
Oxford circuit which 1 went, fuch evidence was never received j and I 
cannot help thinking that that praflicc is bell fupportrd by principle- 
Evidence of reputation upon general points is receivable, becaufe all 
mankind being interefled therein, it it natural tofuppofe that they may 
be tonvrifant with the i'uhjedtb, and that they Ihould difeourfe together 
about them, having ail the fame means of information. But how can 
thik apply to private titles, either with regard to particular cuflums or 
private piefcripticns. How is it poflible for flrangeri to know any 
thing of whai concerns only thefeeprivate titles? 1 barely, however, 
throw out xhefe hints as the ground of my prefent opinion; laying 
in my claim to change that opinion if 1 (hculd hear any thing vyhich 
fhakeiit. 

Ash no a ST J. dechred himfelf of the fame opinion: adding, that the 
utmoft which the evidence offered went to prove in the prefent cafe was 
that the lord had the genei^l right jbut that did not negatived paiticular 
right, provided it was made out In evidence, which it had been in the 
prefent inftance. 


Bvitea 
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BtfLLi.li J. I havft already mentioned what has been tliescneial 
praAice on the Oxford and on the Weftern circuit; and as there are twO| 
judges from each of thofe circuits in court (i)y it is iiardly likely for 
to agree upon the general point. But thus far 1 agree with my lord and 
my brother ^Jhlurfl, that in no cafe ought evidence cf reputation to be 
received) except a foundation be firfl laid hy other evidence of the right* 
Kow here there was no foundation) or at lead a very flight one, in com-* 
parif9n to the evidence given by the defendant. But I cannot agree that 
it ought not to be received at all. It was fettled that it ought in the 
cafes ciiied in argument) and alfn in many other inflancss which relate 
merely to private titles: in one in particular) as to whether fuch a piece 
of giound is parcel of one clafe or another. So again in the cafe of pedi> 
grccs* But as to this particular cafC) the evidence is very ftrong with the 
defendant. It was not proved that the eflate in qucftion was in the pof- 
frflion of the defendant’s grandfatlier at the time he figned the prefentment 
which was read in evidence : and even if that were made out, all the evi> 
dcnce fmcc for above 6o years is the other way. The defendant's anceftors 
have all that time taken flone in defiance of the prefentment, and in the 
face of the lord himfclf) who was dared to bring any aAion for it. Now, 
I'gppofing all the evidence of reputation had been received, I think ic 
ought to have weighed Co flightly with the jury, that the Court ought 
not to grant a new trial. For J do not know that, becaufe evidence 
which ought to have been received was rejeAed, therefore the Court are 
t^ound to grant a new trial, if they fee clearly that the verdiA is right> 
notwithltanding fuch evidence had been admitted. 

Grose J. was of the fame opinion as. Bulltr J. on the general point, 
that evidence of reputation is to be admitted. 1 confefs, he faid, that 
habit has fo enured my mind to think it admiflible in thefe cafei, thit 1 
cannot change my opinion without much further cenfideration : though. 
1 certainly fhould if, upon future thoughts, I fhould be convinced that 
thepraAice of theweflern, and 1 believe alfo of the northern circuit, is 
wrong. Once, indeed, I remamber the cafe of a pedigree tried at fVm- 
thtjiert where there was a flrong reputation tliroughout all the country* 
one way, and a great number of perfons were examined to it: bur, after 
all, the whole was overturned, aqd proved to have no foundation what> 
ever, by theproduAion of a Angle paper from the HerHld’s Office: wlitcli 
flrews, to be Cure, how c^utioufly this fort of evidence ought to be ad> 
mitted. V 

Rule difeharged* 

In the afe of Outrem V. Moreiootdt HU, 33 Geo. 3., ^ Term Ref. it]., 
^.ord KenjfoaC.] faid. “Although a general right maybe proved hy 
traditionary evidence, yet a particular *faA canrop” The particular 
faA there was whether a certain clofe, then called the Cow c/ofe, hqd 

[x) Lord Keiy‘.n and ^fdarjl J. had gone the Oxford^ and Butler and 
O’/t/eJ. the Wfftcin circuit.. • 

keen 
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fcrcn part of the cflate of Sir John Zoucb in the of Elia , out of f 8l X. 

which certain rents and coals had been refervid: and all the Court 
agreed, that this faff could not be proved by entries made by a third per- o tr t a a m 

fon, deccafed, in hisbooks of receipts of rents from his tinant} confidcr- agatitft 
ingfuch entries as no more than a declaration of the fifl made by'fucit Morswoodj 
third perfen } which was diflerent from the entries of a Atward, who 
theteby charges himfclf with the receipt of the money. And Croft}. 
diftinguilhed this from the cafes where traditionary evidence had been al¬ 
lowed, <* bccaufe the tradition of a particular fa£l is not evidence." 

In Nicbolh V, Paflt! , Exftrr fummer afTizes 1S05, upon a queftion of Traditionary re¬ 
boundary between two pardhes and manors, whether a certain common putation is evi- 
was within the parifli and manor of Holne, of which Sir Aewfiifr 
Bart , was lord, or within the parifli of BuckfaHleigb and.manor of {woparifties 
Main^jow, of which Colonel was lord ; /.r if/«« J. admitted evi- and minors : 

dtnee of what old pei(on9, now dead, had faid concerning the bound- and this though 
aiics ol the parifhes and manors} thougii not as to particular faOs or |j 
tranfnftions. And this, though thefe old perfons weie parilltioners, and dcclara- 

claimed rights of common on the waAes, which would Ik enlarged by t,oiis claimed 
their ievcial declarations; there not appearing <0 be any difpute at the . rights of corn- 
time refpcQing ihe right of the old peifbns making the declarations, at nionon the re- 
kafl no litigation pending; (for, in tiutli, the boundary bad been long 5ihH^m'Rh?*lw 
in difpu'e between the rtfpedlivc parifhes and manors, and inurfefling enlarged by fuch 
perambulations had been made both before and after fuch declarations by evidence; theie 
the rerpeffive panier;) fo that thofe perfons'could not be confidered as being no Jitiga- 
having it in view to make evidence for themfelves afcthc time. And inpending or 
fupport of the fiine opinion were cited,-Tfif Xiog v. TXe h.bilitjntj the time, 

Uamtntrlmith, fittings at fVeJlminfttr after tfihry term i 7 f^jNtf’^il|^^’h!ch could in- 
Lord Mansfield C. J. (1), and a cafe of Dmm v. Hale, at Taman, ducc a belief 

in 1795, before Laiunmt}. in both which the fiime point had been that they had in 
. .view to make 

ruled. Icvldence for ■ 

tiumfelves, thorn’ll the boundary had long before been and afterwaids continued 

to be vexata quellio. 


denceof bound¬ 
ary between 
two parifhes 


the old perfona 
dee.eafed mak¬ 
ing the declara¬ 
tions claimed 


In Clotlxf V. Clefnt'x, Bridgewater fommcr aflizes >805, w^e||f. in pyf evidence of 

.K.- ......si:....-_ _ ^ -i:-- r_ aL _^ 


replevin, the quetlior was wluther Strtii Hill, alias Iveyihomt HHl~^ 
wade, WrS parcel of Ivrytbortie Farm, and the foil and freehold of on? 

or nut; evidence was offered of dcclaiations of old perfons dc- 
ceafed, as to the ancient boundary of the wafts belonging to Iveytbs'/ie 
Fatm, that it extended 10 the inclofuies on the north fide of the hid : 
and a Roll.Abr. iSii. //. $• tit. f/eic^/rr.ve, was cited in fupport of it, 
where it was held that fuch declarations, as to whether certain lam) w.is 
parcel of a manor or of ancftaie, were deemed admlfTiblcas (•tween fub- 
je£lS| but not as againft the crown: and Davies v. I met, zTeim Rep. j-;. 
was alfo cited. But Graham B, rejeAcd the evidence in this cafe, 
wlieie the quiflion was not as to liie boundary of a parifh or ma- 


^cuutation of a 
boundary be¬ 
tween two 
eltatcs was re- 
jefttd. 


(i) Vide Peale^t Efid. (Appendix, jj.), and v^ds another cafe of In- 
l^ud V. Powell, Salop Spring AfTizes, iSos, cor. Cbamire }. i^ 13. 

Z 4 nor. 
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iSir. 

CtiOTN^Bt 

againft 

CUAThlAV, 


ntri but between one perfon’s private property and another. There 
was a verdi^ afterw'ards for the defendant, by whom this evi¬ 
dence had been offered, fp that tiie queitiop could not be Airret} 

again. 

See the next cafe. 


Satai'davt 
y_uiM a9lb. 


Sir Thomas Stanley, Bart, againji 


To an aQion 
of trefpaf» for 
eutting down 
and coiivcrring 
tree*, which 
the defendint 
juftided as 


plaintiff declared in trefpafs againft the defendant 
for cutting down and converting to his own ufe oak 
and afh trees of the plairitift, at the parifh of Eajiham^ 
in the county of Chejier ; to which the defendant 

his foJan'd’fiee- and, idly, that a clofe called %ower 

Wd, the plain- jn the fame parifli, &c. before and at the time 

tjff replied that ' \ 

the utti wtTc when, &c. was and ftill is the clofe, foil, and freehold 
his fntbofd^ and 

not t'le (reehoid of the defendant ; and that the faid trees^ before and 

ant: and this Until thc faid tittle when, &c. were growing in and upon 

proved by ihew- * thfi^id clofe, and before and until that time were his 

ing that they {refold ; wherefore he cut down and converted them, 

tain woody belt, gcc. The plaintiff replied to the fpecial plea, that tlie 
xe feet wide, , * 

wiiich fur- faid trees, before and until the faid time when, &c, 

rounded the , »/•»#»/•»• » »../». « 

plaintiff’s land. Were the trees and freehold of him the platnttfft and npt 

videJby any * freehold of the defendant, in manner and form as 

feveralctofes*'* ^^tliat plea alleged, and concluded to the country. 

adjwning, uf 'j'jjg caufe was fcnt by mittimus from this Court to be 

tried by the Court A Chejier^ and a very fpecial report 

owners; and was afterwards xnadc by the learned Qiief Juftice of 

ghat from time to 

timeihe plaintiff • 

and Ins anceftors, af their plenfure, cut down, for their own ufe, the trees growing within 
the belt, and that the fevrrai owners of the diffeient clofcs incioling the belt never felled 
trees there, though tliey felled them in other paits ol the fame doles, and that when thiy 
ntade fale of their Iftates, the trees in the belt were never valued by their agents, bccauQr 
they were reputed and confidered to belong to the plaintiff his anteftors, ip which tHy 
jTevtrai owneis acquicfccd, 
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Qhejitr, as well of the courfe which the caufc took, as of 
tlie evidence given at the trial. 

It was dated by the plaintiff’s counfcl, in his opening, 
tliat independent of evidence of ownerfhip dire£lly ap-. 
plicable to the trees in quellion, it would be proved that 
the plaintitf’s manor was furroundcd on all fides by a 
belt of land extending 15 feet beyond a circular hedge, 
within which belt, the whole of it being more or lefs 
wooded, the trees in queftion had been cut. That the 
exillence of this belt would be proved by the exercife of 
right over it on the part of the Stanley family, and by re- 
pitatim (rt). That it would appear that while timber had 
been from time to time felled by the different pwners of 
the fields into which the belt extended, their cuttings 
had been always confined to trees growing on fuch parts 
of the refpt:£tive fields as were not within the belt; 
and that all trees within it had always been left itanding 
by them, though equally fit for cutting w'hen the others 
were cut; And that when cut v'ithin the belt, as they 
had alfo been from time time, it was always by the or¬ 
der and for the ufe of the Stanley family. The defend¬ 
ant’s counfel, not obje£ling to the evidence opened being 
given de bene effe, laid in his claim to object in the conr 
clufion to all the evidence reputfltion^ or of a£ls of 


i8il. 

STANLKViBt. 

arainP 

\VlilTS. 


pwncrfliip by the Stanley family as to any other part of 
the belt other than within the defendant’s land where the 


trees in queftion had been cut, as not applying to the iffue 
to be tried; referring to the rule, that the cuftom of one 
manor is not evidence of the cjiftom of any other; nor the 
ipuftom of tithing in one parifh evidence of that of another 
^ariih : though he admitted tha| it would be otherwifo 


See ths laft cafe, and the notes annexed to it. 
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i8ii. in cafes where different fpots might be conneQed in re- 
^ of fomc common quality or general rule applicable 

9T a N L V T| Dt« 

agmnji to all j as in the inftanccs of border-law, and of z gene- 
ral cuftom of tithing, where the cuftom laid included, 
as parts of a larger diftri^, two or more pariihes. To 
this it was intimated from the Bench, that, without de¬ 
ciding upon the objeftion before the proper time ihould 
arrive, it feemed to them that the evidence opened ap¬ 
peared rather to lie within the line of admitted except 
tions, than within the general ground of objeftion 
taken. But, as much ■rt^ould depend upon the general 
connexion of the particular fa£is proved, the whole of 
the evidence ihould be received debene efle, aspropofed, 
Tcferving to the defendant’s counfel the right of obje£t- 
ing to the applicability of any part of it, as it ihould 
turn out in the refult; and upon this underilanding the 
caufe proceeded. 

The evidence was then ilated, which was of two de- 
feriptions ; ift, that which related to the a£ls of the par^ 
ties interefted in refpeft of the defendant’s own land 
whereon the trees in quedion grew. 2dly, That which 
related to a£l:s of ownerfliip by the Stanley family in 
other clofes connefled with the belt, together with the 
a£ts of their refpeftive owners and occupiers. Of the 
lirft defeription, the refult of the evidence was that 
the defendant claimcd^under one Bradford^ who was the 
former owner of the Sower Fields on which the trees in 
queftion grew. That the land^being then upon falc, 
Bradford employed one B^illiamfon to value the timber be¬ 
longing to him } referring him to Lyon^ his tenant in pof- 
feflion, to point out what that timber was; thereby 
making J.yon his agent for that purpofe : and upon the 
information of Lyon the tenant, dating that the timber 

trees 
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trees in queftion whiijh grew within the belt in Brad¬ 
ford*^ field, being 8, or 9 in number, did not belong to 
Bradford but to Sir Thomas Stanley, thofe trees were 
omitted in the valuation made for Bradford of the reft, 
amounting to nearly 100 trees. That Bradford was 
made acquainted with what had been tlius done by WtU 
liamfon and Lyon his appointed agents, and acquiefeed in 
their condu£l, not only by abftaining from making any 
objcdlion, but by felling the remainder for as much 
lefs as the trees in queftion were worth. That the land, 
was on fale as well as the timber, and the purqhafer was 
to take the latter at WiliiamforCs valuation. That Wil- 
liamfon afterwards purchafed the Sower Field, but fold it 
again to, a Mr. Richards, by or under whom the defends 
ant now claimed ; and the defendant made his purchafe 
of the timber at the valuation w'hich excluded the belt 
trees ; and they were cut down by his order before the 
aftion brought. Under the fecond defcriptiori of evk 
dence, Lyon, the former tenant who continued in pof- 
feflion after the defendant's purchafe, faid on his 
amination, that when the timber was to be valued for 
Bradford his landlord, he had not pointed out the trees in 
the belt, becaufe he would not bring his landlord into mif, 
chief: having heard many years ago, and ever fince, that the 
plaintif*s boundary included them. He alfo fpoke of a 
tree cut down 8 years before, while he was tenant to 
Bradford, within the belt, w'hich he did not mention to 
his landlord, becaufe he thought it belonged to the Stanleys. 
Edwards, a witnefs aged 71, had known all his life the. 
ring-fence of the Hooton eftate (tho plaintiff’s) to which 
the Sower Field adjoins. He remembered falls of tim¬ 
ber in the Big Sower Field (anorher field adjoining on the 
belt,) as far back as 50 years. His brother was the tenant 

of 


1811. 

STANLBVjSt. 

again/t 

Whitx. 
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of it under one Edmon/lone, No trees were felled by 
Edmonjione within 15 feet of the fence (the belt). The 
tenant fold that the trees (within the belt) were Sir Thomas 
Stanleys* There was a fecond fall of tihiber there 35 
years ago, while Edtmnjione was ftill the landlord; but 
none, was felled within that dillance of the plaintiff's 
fence. There was a third fall 25 years ago, by the fame 
Edmonjione t and though all the trees fit for cutting in 
the reft of the field were then felled, yet none were 
felled within the 15 feet. The fame witnefs was tenant 
many years ago, in the time .of Sir William Stanley^ of 
another field called Whitest, in the fame relative fituation 
to the plaintiff’s boundary. A Mr. Lee was his landlord, 
who then had a fall of timber in the field ; but none 
was felled within the 15 feet. The fame witnefs proved 
that the greateft part of the 15 feet was covered with 
bruihwood, and that the trees within it belonged to Sir 
William Stanley, Skillerni a witnefs aged 69, had alfo 
known the ring-fence all his life from the time of Sir 
Rowland Stanleyy and had been employed to cut timber 
in different parts of the ring-fence for 55 years paft. 
The width of the ring-fence throughout was always 15 
feet, and on the in fide of it there was a clofe-fence all 
th^ way round. The ring-fence confifted of timber and 
bruihwood, and the witnefs had cut down timber and[mail 
treei within the 15 f^t in mojl parts of the ring-fence 
for the Stanley family ; and had never known the 15 feet 
in cultivation, and never knew any body but the Stanleys 
eut wd^in that di/lance. He fpoke to the 15 feet being 
the divifioir Tbetweeit the townlhip of ' Hooton and 
Haughton s that .beeit always reputed to be the 
boundary, - ‘ • 

Upon 
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Upon the concltidon of the evidence the plaintiff’s i8ii. 

counfel offered, to avoid difpute, to wave all that did not — 

relate to. the clofe in queftion; but the defendant’s *^*^ii*^**** 
counfel obje£ted to this after.the impreffion had been W“**'** 
been made on the jury by hearing it, and flood upon his 
original objedion to the admiffibility of the fecond de- 
feription of the evidence above noticed. Whereupon 
tlie plaintiff’s counfel retraced his offer of having it 
llruck out of the notes, and the Chief Jufticeybww/r^K^ 
ihe whole to the jury ; telling them that the iffue joined 
on the record was whether the trees in queflion were the 
trees and freehold of the plaintiff, who claimed the trees 
only, and not the foil on which they grew : that fuch a 
claim might exifl in point of law ; as if one grant to 
another and his heirs all trees in fuch a part of a foreft, 
faving the foil; the grantee has a fee to take in alieno 
folo; or if one grant the foil, referring the trees. That 
undifputed pofTefTion of property was evidence of tlie 
ri^ht to it, and that in this refpefl the direfl evidence 
given as to the trees in queflion applied very flrongly in 
fupport pf the plaintiff’s claim, independent of the 
collateral evidence relative to other parts of the belt, 
w'hich was objefled to. And the Court, after partiia* 
larizing the whole of the evidence of the firfl defeription^ 
to which no oppofing evidence had been offered on the 
part of the defendant, left the queflion of fa£l to die 
jury, which was a fpecial jury, and had had a view; 
and they found for the plaintiff \ and on being aflcc4 
by the Court whether their verdi^ was grounded i^on 
the whole of the evidence, or upon that only which ap^ 
plied exclufively to the trees in queffioa in the Sower 
Retd s they anfwered that it waa upon the latter evidence 
ezclttCvelf. 

Gleed, 
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iSit. 


STANLBY|Btt 

againft 

IVmrst 


"Gleedt in moving for a new trial in lad Eajleir ternl^ 
flood upon the. objections which had been made at th6 
trial tp the admilGbility of the evidence, both as to the 
reputation that the trees within the belt were the property 
of the Stanhy family, and alfo as to aCls of owncrfliip by 
that family in other parts of the belt than the clofc in 
qiieftion, belonging to third perfons; which he indded 
did not apply to the iiTuc to be tried. And that after 
the impreffion had been made by fuch evidence, the 
whole of which was finally dimmed up by the Court 
and fubmitted to the jury, it was no anfwer to the ob- 
je^iou, if well founded, that the jury had at laft dated 
that their verdid was founded upon tlie red of the evi* 
dence exclufivcly. 


Lord Ellenborough C. J. then faid: If lands be 
held all under one general title, throughout one entire 
didriCl, and here the one entire belt may be confidcred 
as one entire didriCl, 1 fee no objedion to receiving aCts 
of ownerfliip in different parts, as evidence of the fame 
right throughout the whole. Why may there not have 
been an original grant of the whole foil of the belt, re- 
fsrving the trees, though the property in the fe^'eral clofcs 
has in courfe of time been fubdivided ? And upon 
CUed*& obferving, that there was no evidence of the ex- 
idence of any fuch ^rant, or that the lands round the 
belt were ever held under one title : and befides that, if a 
grant of the land, referving the trees, were to be prefumed, 
the preftimption could only be of a refervation of the trees 
then grdWiflg; and fofne of the trees cut and taken iii this 
indance were of 50 years* growth, and confequently mud 
have fprung up long fince dhy fuch grant and refervation 
could have been made: his Lordlliip anfwered, that there' 
7 may 
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may be a grant or refenration as well of trees thereafter 
to grow on the foil, as of the trees then growing (a). 

/ 

Batlcy J. A£Is of owncrlhip will be evidence of a 
grant or refervation formerly made, though now loll, 
conformably to the manner in which the rights of the 
parties continued to be cxercifed. And with refpeff to 
the evidence of declarations of tenants and others con¬ 
nected with other parts of the belt j it may be obferved, 
that they were declarations accompanying aCts of for¬ 
bearance of the owners in not cutting trees within die 
belt when occallons occurred. 


1811. 

Stanley,B t: 

agaiiiM 

WulTf. 


The Cmrty however, faid, they would grant a rule to 
fliew caufc for the further confideration of the cafe. But 
when it was now called on to be heard, and the report 

of the Chief Juftice of Cliefter had been read, they 

\ 

(lopped Jonesy who was to have (hewn caufe againd 
the rule, and deiired to hear the counfel in fupport 
of it. 


deed and Colttnan dien. argued that, without the pro- 
duClion of a grant,, or of fome evidence that it had once 
exifted, though it were now lod, the Court would not 
prefume that a freehold exided in the trees in the plain¬ 
tiff, independent of the freehold in the foil, which was in 
the defendant, who was proved to be in the poiTeiBon of 
the laud, as thofe under whom he claimed had always 
been. This would be a freehold within a freehold, 

which, though it might exid by grant, would never be 

\ 

(«) Vide Sir Fiav^$ JiarriKgten*s caff, 8 Rtf. r 36. The grant there 
wa« of all trees, fte. then growing, togttlier with all trees, Src. which 
at any time thereafter fhould grow in tliat part of die foreft. 

prefumed 
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1811. pwfumed againft the general rule of law, that he whois 
—— owner of the foil (hall be taken to have every produf); of 

requiring ftri£l 

Writi* proof in this cafe, inafmuch as if there ever had been 
fuch a grant, it might, if produced, have been found to 
be confined to trees then growing# [Lord Ellenbo* 
rough C. J. The terms of an ancient grant now loft 
muft be colle^fed from the manner in which the right 
prefumed to be derived under it has been exercifed: and 
what objedlion in point of law would there be to a grant 
or refervation of trees then growing, or thereafter to 
grow upon the land. If it be meant to be contended, 
that there can be no fuch thing as a freehold in trees 
apart from the general ownerfliip of the land whereon 
they grow, that is a queftion upon the record, on which 
you may move in arreft of judgment, or bring a writ of 
error.] Then they obje£Ied more particularly to the evi¬ 
dence given of the plaintiff’s right, ift. As to the general 
hearfay evidence of the right of the Stanley family, from 
their having cut trees within other parts of the belt *, it 
did not appear that the land itfelf in fuch parts did not 
belong to them, as much of it was underftood to do : 
and in fuch cafe no inference could arife in favour of the 
fame right over the defendant’s clofe: befides the ge¬ 
neral obje£lion to any hearfay evidence of a private right. 
\The Courts however, feemed to confider that all the 
evidence of this delcription was merely explanatory of 
aQs done, or forborne to be done, in particular inftanccs 
by the owners or occupiers of different clofes round the 
belt: and this was not further preffed: but the counfel 
proceeded to comment on the particular inftances proved 
'' m evidence.] They then objeded to the evidence of 
declarations made and a€l;s. done oy owners and occa- 
^ piers 
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piers of other clofes round the belt, held under diflerent 
titles from that of the defendant. One inftance fpoken 
to was by the witnefs Edwar^^ who gave in evidence 
the declarations of his brother, when tenant to Edmon^ 
Jlone, upon a fall of trees within his clofe, that the trees 
within the belt were Sir Thomas Stanleys, [Lord EUen~ 
borough C. J. That was a declaration by the tenant 
againft his own intereft, as far as it went (^j), within the 
ambit claimed by the Stanleys, and was explanatory, at 
the time, of the a£t of his landlord, forbearing when 
there was a fall of trees in the clofe, to cut any within 
the ambit.] There was no connexion proved between 
the titles of the feveral owners round the belt} without 
which no inference could be drawn in prejudice of one, 
from a^s of ownerOiip exercifed by the Stanley family 
againft others, which 'might depend upon the different 
terms of the conveyances to each. [Ld. Ellenhorough C. J. 
The fame law may be fhewn by general evidence to go¬ 
vern one entire diftrift, though it may afFe£l: the rights 
of different perfons in different parts. It is then one 
entire thing, quoad that diftrift: as in the cafe of the 
border law. In this cafe the eye may fee that there 
is one continuity of belt \ and the witneffes proving 
that the Stanley family have afferted the fame right from 
time to time againft different owners in different parts of 
, the belt, as fuch, is evidence of their general right: and 
this may be fupported by acknowledgments of others in* 

(«) HitbardLiford't eaft, that IttTae ot land for lifa 

or years has a^particular interelt in il.e trees; though the general in* 
tereft of the trees remains in the ielTor; for the (hall have the maft 
and fruit of the treesi and Oiadow tor his cattle, loppings for fuej, and 
repair of fences, &e.: but the iniereft of the body of the trees is in the 
Icflbr, as parcel of his inheritance. And fi-e Mo Uerlakfnden'a cafo, 
4 Jhy». 6g. A for tlija and the general point of the prelcnc eafe. 

V«u XIV. A » 
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x8ii- 


Wnxti* 


terefted to contefl: the right. Le Blanc J. The freehold^ 
o f waftes^ is continually afferted by evidence of afts 
of ownerihips in different parts.] Still the ohjeAion 
arifes, that the titles of thefe feveral owners are derived 
from different conveyances. 


Lord Ellenborough C. J. The prefumption from 
the evidence is that ail the land of die belt belonged 
originally to the fame perfon, and that when he granted 
!t out to others, he referved the right to the trees then 
growing or thereafter to grow in the foil: and he and 
thofe claiming under him prove their right by exercifing 
a£ls of ownerfhip in cutting and taking away the trees 
from time to time, as oQcafion requires, in different parts 
of the belt. It is evidence of one referved right in the 
original grantor, and not of different rights created by 
different conveyances. The foil of the whole was proba¬ 
bly granted out entire in the (irff inftance, referving the 
trees i and the original grantee may have afterwards 
granted it out, in divided pordons, to different perfons. 
Whatever title is confident with the eflablifhed courfe of 
enjoyment may be proved by fuch enjoyment: and here 
was evidence of a right fuch as I have ftated, and there 
is no evidence of any adverfe right. 

It was then fuggeded that, though this might be evi¬ 
dence for the plairftiff of his having an intereft in the 
trees, it_was no evidence of a freehold tntereft in them , 
as claimed by him in his re}>lication. Tliat one might 
have a right to trees as a profit apprender in^another’s 

foil, without having a freehold in the trees: and that 

% • 

It was difficult to fay, how one could have a freehold 

Sa the trees growing in anedier’s foil: and here the 

« 

l>laintiff 
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plaintiff does not claim the foil itfelf. But Lord 181^ 

hormgh C. J. obferved, that the plaintiff may not have 
claimed the whole that he was entitled to: and that 
perhaps the right to the land itfelf might be put in ha¬ 
zard, if the defendant could fucceed in (hewing that the 
plaintiff could have no freehold intereft in the trees apart 
from the foil. But even if that were fo, perhaps a referv- 
ation of the trees then growing or thereafter to grow in 
the foil might be taken to referve fo much of the foil as 
was neceffary for the growth and fuftentation of the 
trees. But w'ithout deciding that queffion, it was enough 
to fay»^ upon a motion for a new trial, that the evidence 
fuftained the right claimed; and the other was a quell ion 
upon the record: Le Blanch obferving, that the plaintiff 
admitted by the pleadings, that the freehold of the foil 
was in the defendant. And the reft of the Court agree¬ 
ing, the rule for a new trial was difcliargcd. 


Bennett ogamfi Neale. 

prefent plaintiff, having obtained judgment of 
iionfuit in a former a^lion brought againft him by 
JileaUi the taxed cofts of which judgment were 3/. 3/., 
brought this a£liqn on the judgment to recover that 
amount 5 whereupon EJ^tnajfe moved upon the ft. 43 G. 3. 
c, 46. / 4. for a rule calling upon the plaintiff to (hew 
caufe why, upon payment of that fum, the proceedings 
(hould not be ftayed without cofts; the claufe direfking 
« that in all anions which (hall be brought upon any 
judgment recovered in England or Ireland^ the p}iuntiff 
in fuch a£lion on the judgment (hall not recover or 
be entitled to any cofts of fuit, unlefs the Court in 

A a 2 " which 


July Xft. 

The 4th (cAion 
offtat 43^?.). 
c. 46. providing 
tliat in atUons 
on judgments 
recovered, ths 
plaintiff Aall 
not be entitled 
to cofts unlefs 
by the order of 
the Court, or 
fome Judge 
thereof, ^s 
not extend to 
an adion 
brought to re¬ 
cover the cofti 
of a judgment 
of nonfuit. 
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fSxi. 

BtNKETT 

againfi 

Msali. 


Mcndcft 
Julj lllli 

Where a de¬ 
mand for 
plumher’swork, 
and new mate, 
rials found, 
amounting in 
value to 8/, 
was reduced 
below hy the 
plaintiff's 
Caking the old 
lead and allow- 
injc ior it, in- 
ftead of uflng it 
as far as it 
would go; in 
which cafe the 
original demand 
would have been 
under c/.j the 
plaintiff is not 
antitied to his 
colls under the 
Sutbwark bo¬ 
rough aA, 

46 G. i- r. 87. i 
and it la not a 
demaqd reduced 
below $/ by 
balancing an 
account wit:uA 
the exception 
in the laih 
ftltlOA, 


** which fuch a£^ion on the judgment (hall be brbughtj 

or fome judge of the fame court, ihall otherwife order.” 
And this, he faid, was the iirfl application on this claufe 
of the 

But the Court, on reading the claufe, and comparing it 
with the preceding and fubfequent claufes, were of opi¬ 
nion that it extended only to judgments recovered by 
plaintiffs, and not to a judgment of nonfuit: and therefore 
refufed the rule. 


PoRTjER aiainfi Philpot. 

was an a£lion by a plumber for work and labour 
done, and materials found for the defendant, to the 
amount of 8/., reckoning the work and labour, and, the 
value of the new materials: but at the trial before Lord 
Bllenhorough C. J. at the fittings, it appearing that the 
defendant was entitled to a deduction for thq value of 
the old lead which had been taken by the plaintiff at the 
accuftomed valuation, the plaintiff only recovered a ver- 
di£I for the difference, being 3/. i 6 s. Whereupon 
Nohn on a former day obtained a rule nili for entering 
a fuggellion on the roll, that the defendant was, at the 
time of cornmencipg the aftion, &c. rofident within the 
jurifdi£Iion of the borough court of South^varh \ in order 
to deprive the plaintiff of hi^ cofts under the ft. 46 G, 3. 
c. 87. (local), extending the former borough-court a£ts {a) 
to fuits for 5/.: and he cited Clark v. AJkew (^), where a 
debt originally above, but reduced below 40X. by a part- 

{«) sa'CM.St r. 4 y,^ and ja Gn*%»u d- (/) 8 E^t »8. 

pay.neril 
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payment before the a£iion brought was held to be within 
the former ftatutes. 

I 

Abbott now reHrbed the rule, and referred to Fountairtt 
Adminiflrator, v. Toung (/»), where, upon a fimilar appli¬ 
cation, it appearing that the plaintiff’s demand had been 
reduced below 5/. by deducing the amount of two pro- 
miffory notes which the plaintifPs' inteftate had received 
from him, and had not accounted for; the Court held, 
that the cafe was excepted out of the general operation 
of the a£l by the 12th fe£tion, which provides that the 
ad^ iliall not extend to any debt for any fum, being the 
« balance of an account -on demand originally exceeding 
“ 5/.” Now here there muft have been an account 
taken of the weight and value of the old lead, be¬ 
fore the original demand could be reduced and liqui¬ 
dated. 


w 

r8ti. 


foBTet 

PHuroT. 


Lord Ellenborough C. J. That was the cafe of a 
crofs demand: here the account is all on one fide, and 
is all refolvable into one original demand. The taking 
and allowing for the old lead is the fame as if he had 
melted the old lead and ufed it up, adding only fo much 
more as was wanted j and then the original demand would 
never have amounted to 5/. 

Per Curiam^ Rule abfolute. 

‘But the plaintiff agreed to (lay lus proceedings. 

(<a) I *taunt, So* 
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i8ir. 


Jt docs not ap¬ 
pear that the 
mafterof any 
veflci is meiel/i 
as foch« ex¬ 
empted by law 
from being im- 
prefledt and 
where it ap¬ 
peared to the 
Court that a 
perfon, wliore 
lathtr was 
Aated to he 
aCking at mate 
onboard a 
coafting veflcl 
of 5a toot) had 
been juft befote 
appointed to 
ad as matter, 
upon a fuppott- 
tion that he 
would be there¬ 
by exempted 
from being im- 
premd, the 
Court refufed 
even a rule to 
Ihew caufe why 
he fliould not 
be brought up 
by habeas cor¬ 
pus to be dif- 
chaiged from 
on bMrd a 
king’s Ihip, 
where he was 
placed after 
having been 
iffiprefled. 


Anthony Barrow’s Cafe. 


^jiSBERD moved for a writ of Iiabeas corpus to tie 
be ilTued to the commander of his majefty’s fhip 
EnehanirefSi to bring up the body of jintbony Barrowy 
who had been lately imprelTed and carried on board that 
(hip. He ftated (hortly from an alEdavit, that the party, 
for whom he moved had been, before he was fo.im-. 
preiTed, appointed to be mailer of the AElivey a veiTel of 
52 tons burthen, navigating between BmU and Brtftol 5, 
^that he had iigned bills of lading for the cargo at foolty^ 
and otherwifd a£led as mailer. 


Lord Ellbnborough C. J. and the reft of the Courts, 
had great doubt, upon this general (latcment. whether 
fufBcient ground had been laid for granting a rule: and 
upon being referred to Chalaeombe*s cafe (n), a few terms 
ago, where it was dated that the mailer of a veiTel, as 
fuch, had been conlidered to he exempted from being 
impreifed ; his Ijordihip expreiled a doubt whether tliat 
cafe (the circumilances of which were not then diftinflly 
recolle£led or dated,) had not proceeded upon the con* 
ilru£lion of a particular a£l of parliament, enabling the 
mafters of veiTels in a certain trade to nominate certain 
mariners on board'theirveflels to he exempted from being 
imprefled} from whence the Court had inferred that the 
legiflature had impliedly exempted the mafter himfelf, 
who was to give the protedlion to the others. His 
Lordihip then further enquired, what other men there 
were on board the ABive, and whether this party had 

(«} Since ftated in cafe, in the lift term, 13 Ea/, 550. 

been 
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I 

been recently before appointed to a£i as mailer} for it 
appeared to be fufpicious to the Court, whether this 
appointment had not been cgllufively made with a view 
to meet the fu^pofed decifion in the former cafe re¬ 
ferred to. 

Cajberd, upon this^ read the whole of his affidavit, in 
which it was dated, that the father of the prefent appli¬ 
cant was a£ling as mate on board the fame vedel, the 
owner of which was on (hore } and there was i^fo 
another perfon on board. 

The Courts under thefe circumdances, thinking that 
the appointment of this party as mader was at all events 
fraudulently made with a view to claim the protection 
now fought to be obtained, by changing (ituations be¬ 
tween the father and fon on board the veiTel; the father 
probably being otherwife exempted, or lefs likely from age 
to be imprefled | refufed the rule. 


347 
i8xi. , 
Baaftow*! Csfr. 


A a A 
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iBli. 

(igoinft The Mayor, Aldermen, and 
Burgefles of the Borough of Stratford- 
upon-Avon. 


w?f£<? count of this indi^ment charged that, from 

granted upon time imnumorial^ there was and yet is a common and 

prayer of ancient ftone bridge over the river Avoni which bridge 
^‘the^rwgh i** borough of Stratford-upon-Avotty in the county 

in a common and public aiicieiit highway 

•* that the King 

would eftem them, the inhabitants, worthy to be maJtt rediutdt mi irtStd into a body 
** corporate and politicand thereupon proceeding to «grmt (without' any word 
** of anjlmutim) unto the inbaiiimts of the borough, that the fame borough (hould be a 
** five borough for ever thereafter}" and then proceeding to incoiporate them by the nam'e 
of the Bailiffs and Burgefles, Ac.} would, witiiouc more, imply a new incorpoiation: yet 
where the fame charter recited that it was an msient horeugb, in which a guild was thereto* 
fore founded and endowed with lands, cut of the renttt revemei, and profits of which 4' 
ftbool and an a/ms-boufe were maintained, and a bridge was fnin t me to time kept up and re* 
fMrtd\ wliich guild was then diflblved, and its lands lately come inmthe king's hands : and 
further reciting that tbe inhabitants if the borough^ from time immemorial^ had enjoyed fran- 
ebijest liberties^ free cuAomSt jurifdiaions, privileges, exemptions, and immunities, by reafon 
and pretence of the guild and ot charters, grants, and confirmationsi to tne guild, end uther- 
vtiftf which the inhabitants could not then holct and enjoy hy the diffoiotion of the guild 
and for other caufes, by means whereof it was likely that the borough and its government 
would fall into a worfe flate witliout fpeedy remedy: and thereupon tbe inhabitants of tbe 
borough bad prayed the king’s favour for bettering the borough and government thereof, and 
yor fupporting the great tbarget which from time to time tliey were bound to fuftain, to be 
deemed worthy to be made, Ac. a body corporate, Ac.: and tliercupon the king, alter 
granting to the inhabitants of the borough to he a corporation (as before ftated), granted 
them the fame beundiand limits as tbe borough and the jurtjdiiiien thereot from time immeotoriaJ 
had extcn-'cd to: 

And then the king, *' willing that the alms-bouft and feheol fhould he kept up and 
maintained as theretofore (without naming the bridget) and iliat the great charges to the bo¬ 
rough and Its inhabitants from time to time incident, might be thereafter tbe htiitr fufiained and 
fufiportedy granted to the corporation the lands of tlie late guild t 

And it furthtr appearing by parol teffimody, as far back as living memory went, that At 
eorporatien had always repaired the bridge t 

Held, that taking the whole of 'he charter and the parol teflimony together, the prepon¬ 
derance of the evidence was, firft, that this was a corporation bp prefeription, though words 
of creation only were ufed in the incorporating part of the tharter ot Ed. 6 th. «diy. That 
the burden of repairing the bridge was upon (ucli preferiptive corporation during tbe exift- 
cnce of the guild before that charter; though the guild, out of their revenues, had in faft 
repaired the bridge; which was only in eaic of the corporation, and not ratione tenure; 
aud that the corporation were ftill bound by prtfenptiea, .ind not merely ly tenure ; and 
then fore that a veidid agamft (hem upon an indidment for the non-repair of the bridge, 
charging them as immemona/Ij bound to the repair of it, was fuAainable. 


leading 
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leading from Birmingham over the faid bridge to Oxford^ 
ufed from time immemorial for all the king’s fubjeds to 
pafs.with carriages, &c.: that Uie bridge was out of 
repair j and that the mayor, aldermen, and burgefles of 
the faid borough of Ztratford-upon-Avon had inimemorially 
been bound, and been ufed and accuftomed to repair it: 
and then charged them with the non-repair on this oc<« 
cafion. 

. The fecond count charged that, from time immemorial^ 
there hath been and now is, in. the borough of Stratford^' 
upm-Avon aforefaid, a certain body politic and corporate 
of the inhdiitants of the faid borough, called and known 
from time to time by divers names of incorporation,, and 
that the faid body politic and corporate for xoo years 
pall has been and now is called and known by the name 
of the mayor, aldermen, and burgeifes of the borough of 
Stratford-upon-Avon s and that from time immemorial 
there was and yet is a common and ancient bridge, &c. 
(following the fame defeription as before;) that tlie 
faid bridge was out of repair, and that the faid body 
politic and corporate were imtnemorially bound to re« 
pair it, &c. The third and fourth counts deferibed one 
part of the bridge to be within the borough, and th^ 
other part to be within the parilh of Old Stratford^ in 
the fame county ; and were, in other refpefls, like the 
6rft and fecond counts. The defendants pleaded not 
guilty. 

At the trial before IdTjod B. at the lad fpring aflizes 
at Leice/ler, examined copies of the charters of the 
7 Ed, 6 , and i 6 Car. 2., after mentioned, were proved 
on the part of the profecutor; and many witneiTes were 
aifo called, who proved that, as far back as living me- 
fnor^r went, the corporation had always been accuftomed 

to 
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lio 

i8it. 


The Kino 
'tgdinft 

The Mayori &c. 
of 

STKATrO«D- 

OvoihAton* 


to fepair the bridge at their own expence; which bridge^ 
it was admitted, flood partly in the borough, and partly 
in the parifh of ^traifori. It was then objefled on the* 
part of the defendants, tft, that every count alleged an 
immermriat obligation on the corporation. to repair; 
whereas it appeared by the charter of the 7 Ei. that 
the inhabitants of the borough were then iirft incorpo*^ 
rated; and confequently that the allegation was difpxoved. 
But the learned Judge thought that it might be inferred 
from that charter, that there had been from time imme¬ 
morial a corporation under fome denomination or other 
at ^ratfordt by whom the bridge had been repaired, 
idly, It waa obje£led that the obHgatton to repair arofe 
from a gift lands, &c. made by that charter to the 
corporation, in truj! to fupport and repair the bridge ; 
and that their negledling to do fb, however it might be 
a breach of trull, for which a remedy lay in e<{uity, waa 
not indi^able. This obje£lion was alJb over-ruled; the 
learned Judge thinking that the lands might be a fund 
auxiliary to the fuppert of the bridge, but not the cre¬ 
ation of the obligation. And the fame anfwer ferved to 
another obie£li(m, which was now dated to have been 
made at the trial, that the corporation were bound, if 
at all, ratione tenure. A verdict paiTed for the crown ; 
but the points of law and evidence were referved for 
the confideration of this Court, vrith leave to enter a 
verdi£l for the defendants, if either of the objefliona 
were thought to be well founded. A motion to that 
efFe£l was accordingly made, and a rule nifi obtained in 
lad E(^er term, when the Court defired to be furnifhed 
with a copy of the material parts of the charter of 
Edward dth, on which the quedions made principally 
burned. 


King 
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King Edward 6th, by his charter, recites, that vhereas 1811* 

the borough of Stratford-upoft-Avont in the county of ^ ^ ' 
Warwicki is an ancient borough, in which a certain 
guild was heretofore founded, and endowed with divers 
" landsj tenements, and polTeflions, out of the rents^ reve- 
tiues, and profits whereof a certain free gratnmarfchool for 
the education of boys there was maintained and fup- 
ported, and a certain altnS’-hottfe there, confiding of 24 
poor people therein to be kept, was likewife maintained 
and fupported, and a certain greatfione bridge called Strata 
ford-bridget built over the Avon^ was from time to time 
l^ept up and repaired i which faid guild is now dijfolved^ 
and the lands, tenements, and poiTeflions thereof did 
lately come into our hands, and now are in our hands. 

And whereas the inhabitants of the borough of Stratford 
aforefaid, yj'cw time immentorialy have had and enjoyed 
divers franchifesy libertiesy free cudoms, jurifdiSlionsy pri¬ 
vileges, exemptions, and immunities, b^ reafon and pre¬ 
tence of the aforefaid gttildy and by reafon and pretence of 
chartersy grantsy and confirmations of ancient time made 
by our progenitors to the maders and brethren of the faid 
gttildy and othernvife ; which the faid inhabitants of the faid 
borough cannot nonu hold and enjoy y for that the faid guild 
is dijfolvedy and for other caufes now to us appearing; 
by means whereof it is likely that the borough aforefaid, 
and the government thereofy will fall into a worfe date from 
time to time if a remedy thereto is not fpeedily pro¬ 
vided : whereupon the inhabitants of the borough afore¬ 
faid have humbly befought us, that we would extend 
our grace and favour fo them for the bettering of the- 
aforefaid borough and of the government thereof, ani 
for the fttpporting of the great charges which they from time 
to time are bound and ought to fujlain andperfornty and that 
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i 8 il. we Mvould efteem them, the inhabitants, worthy to be 


Th6 Kino 
“ <n»nO 
The Mayor, &e. 
of 

SriATroRB* 
f vrON'AvoN. 


made^ reduced, and ereBed into a body corporate and politic s 
know ye, &c. And then the king proceeds to grant 
unto them, the inhabitants of the borough of Stratford^ 
upon-A von aforcfaid, diat the fame borough Ihall be a 
free borough for ever hereafter, &c.: and then he pro¬ 
ceeds to incorporate them by the name of the bailiff and 
burgelTes of the borough, &c. The King afterwards 
grants that the faid borough, and the circuit and pre- 
Gin£ls thereof, and the jurifdiSiion of the fame, (hall 
hereafter extend and reach, as well in length arid breadth 
as in compafs, to fuch, the fame, and the like bounds and 
limits, as the faid borough of Stratford-upon-Avon, and the 
circuit and precinB of the fame, and the jurifdiBion thereof, 
from time immemorial, or at any time afterwards or be¬ 
fore, did extend to and reach. Then, after feveral claufes 
relative to the conftitution of the borough, the king pro¬ 
ceeds : — And know ye that we, willing that the faid 
olms-houfe in the faid borough fhould be hereafter main¬ 
tained and fupported, and that the free grammarfchool 
there fhould be hereafter kept up and maintained, as 
heretofore it ufed to be, and that the great charges of the 
borough aforefaid, and to the fame borough and to the inhabit* 
ants thereof yearly and ■from time to time incident, may be 
hereafter the better fufained and fupported therefore the 
king grants to the bailiff and burgeffes all thofe his mef- 
fuages, mills, lands* &c. chambers, halls,.and tithes, 
&c.. which were parcel of the poffeiTions and revenues 
of the late guild of Stratford-upon-Avon now diflblyed, as 
fully, freely, and entirely, and in as ample manner and 
form, as any the mailers and brethren of the faid late 
guild,'. 8 cc> bad-held and enjoyed, or- ought to have" held- 
and enjoyed 3 and as fully, fr^ly, and entirely, and- in 
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Sts ample manner and form, as all and fingular the fame 
premifes came or ought to have come, and did then re¬ 
main or ought to be in the king^s hands by reafon of 
the ad of the i Ed, 6, (r. 14.) for difTolving divers chan¬ 
tries, guilds, 8cc, The charter afterwards direds in 
what manner the alms-houfe and free grammar-fchool (hall 
be continued, but is (Hent as to the bridge. By a fub- 
fequent charter of the 16 Car. 2., the new name and 
conilittttion of mayor, aldermen, and burgeffes, was given 
to this corporation; and the former grant of lands, &c. 
was confirmed to them. 

77 }e Attorney-General and Abbott now (hewed caufe 
againfi the rule, and contended that the evidence fufit- 
ciently proved that the corporation of Stratford-upon- 
AvoHf under one or other name and form, had been im- 
memorially liable, qua corporation, to repair the bridge, 
and were not merely chargeable at law ratione tenurse, 
or in equity as truilees for applying a proportion of the 
profits of the lands granted by the charter of Ed. 6. It 
is often very difficult to difeover how a corporation ori¬ 
ginated in very early times, and to reconcile their ancient 
privileges and obligations with their more modern charters 
of incorporation: the Courts, therefore, have always laid 
hold of flight circumftances to connect the modern cor¬ 
poration with the ancient body politic, in order to fup- 
port its preferiptive claims; and it often happens, that 
the titles to many of its ancient privileges and eftates 
are only to be derived through that connexion. It was 
argued on behalf of the exifting corporation, that, prior 
to the charter of Ed, 6., the guild, therein mentioned to 
be then diflblyed, had been the only corporate body in 
Strat/ordf-upm^Avon g and that that charter (hewed that 
6 the 
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iSlL die guild were only liable to the repair of the bridge 
ratione tenure, or as truftees endowed for that and 

Tbedayer fcc, rather to be colle£led from the 

^ of general hiftory of guilds, that, though often feparately 
vcoM-AtoKr incorporated for fome fpecial purpofes, they only exifted 
as parts of fome more extended corporation in the 
fame place. So here it may be colleffced from" 
the general words of the charter, Hix^t^from time im* 
memeriatf the inhabitants of the borough had enjoyed 
JibertieSi jurifdiSiionsy privilegesf &c. by reafon and 
pretence^ not merely of the guild, but ** otherwife,” 
that there was an ancient general corporation, as well 
as a guild, in this borough. The difTolution of the guild, 
therefore, out of whofe ellgtes, whether by charftable 
donation, by reafon of tenure, or of endowment in truft, 
the repair of the bridge and other public purpofes had 
been from time to time fuftaiucd, would not affedl the 
continuing liability of the corporation, if they had been 
immemorially bound, as fuch, to the repair: and the evi¬ 
dence given at the trial was, tliat, as far back as living 
memory could trace it,, the corporation had always been 
accuftomed to repair the bridge: and this was primk 
facie evidence that they were immemorially bound to do 
' {q, unlefs it were fiieum by other evidence, either that 
they firft began to exiii within time of legal memory, or 
that fame other body was, within that time, bound to the 
repair, or (what would Ufo be a fuflicient anfwer to thU' 
iodiffment,) that the corporation, if bound to repair ad 
all, were only bound .ratione tedurse or as truftees. 
As to the latter charafler, in which. refpefl: they 
would not, it had been faid, be indifVable at all, but only 
anfwerable in a court of equity as for a breach of truft, if 
did. not repair | the corporation have never a|^d 

13 DC 
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t>r pretended to aQ as truftees in this rcffpe^l;, and there 
is no evidence whaterer in fupport of the fuppoiition. 
And as to th^ir being bound nttione tenurae $ that is dif« 
proved by the very grant of the lands in the charter of 
Ed» 6.1 which impofes on the corporation in refpefl of 
fuch granti the obligation of fuftaining the alms-hpufe 
and free grammar-fchool, but is filent as to the bridge. 
Then the fair inference from the whole charter is that 
the ancient corporation, which exifted before that char* 
ter, and which was enlarged and re>incorporated by it 
with others of the inhabitants st large, was before liable, 
corporation, to the repair of the bridge, though not 
to the fuftentation of the alms-houfe and free grammar- 
fchool} though the guild, which appears to have had 
ample revenues, in addition to the other charitable pur* 
pofes which it was probably bound to fupport, lent its 
aid to the corporation in fupport of the bridge. And that 
accounts for the provifions of the charter, that when the 
guild was diflfolved, and its cllates, then in the hands of the, 
crown, were meant to be granted out again to the corpora¬ 
tion, the crown impofed on the corporation the obligation 
of fuftaining the alms-houfe and tlie free grammar-fehool, 
which the corporation were not before bound to do; and 
did not ipecify the obligation to repair the bridge, be* 
caufe that exifted before: although in the recital of ■the 
charter, the latter is alfo mentioned as having been re* 
paired by the ancient guild before its diftblution. ' It 
therefore rsfther afiumes that the corporation were before 
liable to repair the bridge. But thought the repair of 
the bridge be not impofed by that charter on the corpo¬ 
ration, yet the king may be fuppofed to refer to it as 
one of ** the great' charges of the borough aforefaid 
yearly and from time to time incident to it,” for the 
better fuftaining aud Cupporting of which he was moved 
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iSlt* to grant thofe ^ftates to the corporation. ILorAEiliH* 
The Ki'ko C. J. If the obligation to repair the bridge were 

The Ma^ ftc Upon the corporation, this argument will be 

of * let in; but if it were upon the guild before its dilTolu- 

Stiatfoiib. . . 

nroM-AvoN. tion, it will be difficult to ihew how it was transferred to 

f 

the corporation. And does it not appear by the charter, 
that the guild were originally liable The charter 
only (hews that the revenues of the guild had been in 
fa£t applied in part to the repair of the bridge, but it 
does not (late that the guild were bound to repair it. 
It is indeed only dated that the guild had repaired it 
9 ut of their rents and projks ; which does not (hew any 
obligation to repair it ratione tenurae even in the guild : 
for thofe who are bound to repair ratione tenurae are fo 
bound, not merely out of rents and projks^ but at any rate, 
while they hold the edate, though the rents' and profits 
were not fufficient for the purpofeand they can only 
difcharge themfelves by conveying away or furrendcring 
the edate, from the tenure of which the obligation arifes. 
But it is not inconfident with the original liability of 
the parent corporation to the repair, that the guild 
might have liad a grant of land, upon condition to ap¬ 
ply the revenue of it to the repair of the bridge, in aid 
of the parent corporation. \Bayley J. May there not be 
another difficulty: fuppofing the lands were originally 
granted for the repair of the bridge, and that the guild, 
while they held thofe^lands, were liable ratione tenurae: 
then, when the guild was difiTolved, and their edates were 
in the hands of the crown, would not the lands be. dill 
liable in the hands of the crown ; and, when granted out 

i 

again to the corporation, would not the corporation be 
liable ratione tenurse; which would account for their 
fttbfequent repairs of the bridge, as proved.by the wiu 
nefle^ within time of living memory ?] The terms of 

' tbo'' 
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the grant itfelf radier exclude their liability ratione tenurse 
to repair the bridge, concerning which it is filent, while 
It enjoins the maintenance of the alms-houfe and free 
grammar-fchool: if liable, therefore, at all, it mud be 
upon an original liability qua corporation, confidently 
with the terms of the charter and grant,and with the parol 
evidence. Befidcs, when land, originally granted by the 
crown upon fuch a tenure, reverts back to it, on failure 
of heirs or fucceffors of the grantees, it does not follow 
that it reverts with the fame burthen upon it as was 
impofed upon the grantees ratione tenurse. [Lord Ellen- 
borough C. J. Is there not a further dilTiculty from the 
words of the charter, in confldering this as a corporation 
by prefcription, when the words, ufed fcem rather to 
imply an original incorporation ?] The words of ancient 
charters mud always be condrued with great latitude, 
from the uncertainty of their contemporancou* llgnifica- 
tion, and often from a loofe generality of expreflion; 
more efpecially in cafes where ancient privileges have 
been continued to be enjoyed, or ancient burthens borne, 
for which no authority is to be found in their modern 
charters, and which, therefore can only be fupported by 
prefcription (a). Poflibly the charter of Ed. 6. may have 
enlarged the ancient corporation; the number of iii- 

(-) A corp6ration tn»y be even To far dlfllilveJ, by the lofs of one or 
more of its integral parts, as to be incapable of renewing itfelf; fo that 
the crown may grant a new charter to the inhabitants of the fame placet 
and yet if the crown think proper, it may revive and continue the old 
corporation by a new grant to the remaining members of the old diflblved 
and dormant corporation, together with other inhabitantc of the plarc, fo 
as to enable their fucceflbrs to fue upon a bond given to it before fuch its 
dilTolution. ne Mayer^ &e. cf Colcbefter v. 3 Burr, 1866., ex« 

plained by ThiKiug v. Pafmre, 3 ‘Term Rtf, 199. 241. Lord Ctke fays, . 
Sn the cafe of Sutttn hofpital, 10 Ref. 30. *' that in old time the inha* 

*< bitants or burgefles of a town or borough were iocorporated when the 
** king granted to them to have guUdam mcrcatoriam.” And t Rd.' 
Abr. 513. cites the Regifttr 219. 
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habitants may have increafed} and that would be con* 
fiftent with the prayer of the inhabitants, ftated in the 
charter, to be thought worthy of being incorporated. 
Words of creation are frequently found in old charters, 
where it is cleat that there was a pre-exifting corpora* 
tion, though perhaps under a different name, or under a 
different conftitution, as may have been the cafe here. 
[Lord Ellenborough C. J. Might not the inhabitants of 
the borough, as fuch, have been liable to the repair of 
the bridge, in like manner as the inhabitants of a parilh 
or townlhip have been held liable by immemorial cuf- 
tom (a): for the charter recites that the inhabitants of 
the borough had, upon the diffolution' of the guild, 
whole revenues had been applied to the repair of the 
bridge, befought the king diat he would extend his fa¬ 
vour to them “ for” (among other things) “ the fupport- 
ing of the great charges which ths^y from time to time, 
were bound and ought to fi^ain and perform j &c.] There 
is no evidence, either by parol, or by the recital of the 
charter, that the inhabitants^ as fuch, had ever repaired 
the bridge} but all the evidence goes to (hew, that the 
corporation have repaired it; and they can only be bound 
by prefeription or tenure; and the latter mode is negatived 
by the charter. , 

B.Morice, contra. The profecutor was bound to 
prove two things ^n order to fupport this indidment; 
ift, that the defendants were an immemorial corporation ; 
and sdly, that, as fuch, and^not merely by reafon of te« 
nure, they were bound to repair, or, what is the fame 
diing, to rebuild, if neceffary, the bridge in queftioi). 

(«} Vide Rex V. 7bi InhtlitanU tbt tV. JR. ^Yerijbirtf J Burr, 
* 594 * 

la 
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In order to prove the firft, die profecutor gave in evi¬ 
dence die charter of EJ. 6 .; which, if it did not even 
negative, at leaft contained no affirmative prove of the 
fa£f. The queftion was not whether, before that char¬ 
ter, there cxifted a body of perfons in the place with 
privileges and jurifdiclions, or whether the inhabitants 
might not have enjoyed privileges “ by .reafon and pre¬ 
tence of the guild, and of charters, grants, and confirm¬ 
ations before made to the majlers and brethren of the /aid 
guild, or otherwife but the queftion was, whether the 
prefent corporation had exiftence before the chartery 
when the charter itfclf afiumes to create them anew out 
of the inhabitants, whom alone it mentions, without 
any word of re-iiicorporation or confirmation. And as 
to the defignation of the place as an ancient borough,” 
the words of the charter before mentioned plainly refer 
that to the dilTolved guild: and it is not pretended that 
the prefent corporation are the fuccelTors of that guild. 
Then the prayer of the inhabitants is to be “ made, re^ 
duced, and ereEed into a body corporatewhich are all 
words of new creation, and not of continuance or re¬ 
vival 5 and this, In a charter within time of memory. 
The charier fliowed, however, without queftion, that the 
guild had in fa£t repaired the bridge from time to time \ 
from whence the prefumption is that they were bound to 
do fo. But if, againft that fa£l:, it were open to prefume 
that any other body was liable to the repair, the fair pre¬ 
fumption would rather be againft the inhabitants in ge¬ 
neral, than againft the corporation ; for it is the inhabitants 
of the borough whom the charter deferibes as having 
immemorially enjoyed divers franchifes, &c. and as re¬ 
quiring the king’s favour « for the fupporting of the 
great charges which they, from time to time, were bound 
and ought to fuftain and perform.” The general pre- 
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fumption of law is that the county at large are bound to 
the repair of public bridges j and if any other dcfcrip- 
tion of pcrfons be charged, the onus lies on the profe- 
cutor to prove it diftinftly j and certainly it cannot be 
thrown by prefcription upon a corporation appearing to 
be erefted within time of memory. But, adly, if there 
were any evidence to bind the corporation at all to the 
burthen of repair, it is rather to be referred to their pof- 
feflion of the lands of the ancient guild, than to any 
other fource ; for taking the whole of the evidence to¬ 
gether, it amounts to this, that while the guild was in 
cxiftence and held the lands, the guild repaired the 
bridge j and fince the lands have been granted to the 
corporation, the corporation have made the repairs. And 
though, upon the fuppofition that the corporation are 
liable ratione tenuise, it will be dilTicult to account for the 
filence of the charter in this refpeft; yet the fair conclu- 
fion to be drawn from that omiiTion is that the corporation 
are not liable at all, and not that they arc liable in their 
mere corporate capacity, without reference to tenure. 

Lord Ellencorough C. J. The queflion is whether the 
corporation is properly charged upon this record as being 
prefcriptivcly bound as fuch corporation to repair the 
bridge? In order to maintain that, it muft be proved that 
this body has hjxd immemorial exiftence; and no charter 
having been produced prior to that o(Ed. 6. we muft draw 
the beft inference we can from that, which is the only light 
furniflied to guide us, whetlicr, before that charter, this 
was a preferiptive corporation: and we muft alfo be fatif- 
fted that it is not liable, if at all, ratione tenurae; becaufe, 
if liable only in that refpeft, and not having been fo 
charged, this indidtment would fail. Two things there¬ 
fore arc to be made out by the profecutorj firft, that the 

corpora- 
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corporation was an immemorial corporation at the time of 
the cliartcr of Ed, 6. ; and next} that it is liable as fuch, 
and not in refpe£l; of the tenure of thofe lands which 
formerly belonged to the guild, and were granted out 
again by that charter to the corporation now fubfifting. 
Now, looking to the charter, every word of which is 
very important to the elucidation of thefe points ; it be¬ 
gins with Hating that this is an ancient borough that 
indeed docs not ex vi termini import that it was -Apreferip- 
the body, but it is pregnant evidence of it. Then i^ 
flntes that in this ancient borough a certain guild was 
theretofore founded, endowed with lands, out of the 
rents and profits of which a free grammar-fchool, an 
alms-houfe, and the great ftone bridge called Stratford 
Bridge were maintained and repaired. It does not predi¬ 
cate of the guild, that the lands had been granted to them 
upon condition, and that ratione tenur^e they were bound 
to maintain thefe things, but that they were maintained 
and repaired out of the rents and profits. But it is pre¬ 
dicated of the inhabitants of this ancient bounigh 
that from time immemorial they had enjoyed 
chifes (fl), liberties, free cuftoms, jtirifdiSi:onSi privileges, 
exemptions, and immunities, by reafon and pretence of 
the guild, and of charters, grants, and confirmations to 
the guild, and othernvife; which the inhabitants could 
not then enjoy by reafon of the diflblution of the guild 
If the corporation had a previous exiflence, thefe words 
would refer to them \ the word inhabitants being a good 
corporate defcrlption [b) : for how other wife than as a cor¬ 
poration could the inhabitants have had franchifes andy//- 

(a) Franth'/esy Lord Holt in Rex\, Tie City rf Lon,lot', ikin. 31*. 
9 re not ciTcnlitl to a Ci.>rporaclor, but a privilege pet tainm^ to it. 

(/)) \'id. the Yiai-book 21 4* 56 a, 59. A and Bro. Corpaaiiontt 

pi. 65. and and 1 Re/ Ahr si 3 - 
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ri/di^ionsy which are exprcllive of political authorities. 
To predicate therefore of a place that it was an ancient 
borough, the inhabitants of which were a body having 
franchifes and jurifdiSions from time .immemoriaU is in 
elFe£i to predicate of the body that they were a pre- 
feriptive corporation ; for how elfe could they have had 
thefe things from time immemorial. It further Rates 
that by reafon of the premifes, and ftfr other caufes ap¬ 
pearing, it was likely that the borough, and Has govern^ 
ment thereof, would fall into a worfe Rate from time to 
time if a remedy were not fpeedily provided : there then 
is another word importing fomc kind of corporate go¬ 
vernment which was falling into decay Uncc it had been 
fevered from the guild, which nourilhed it in point of 
finance, and without which it had no funds for its fup- 
port; not confidering however the borough^ with its 
franchifes, jurifdi£lions, &c. and government, as then 
aflually lapfed and diifolved by fueh fcverance from its 
principal branch or right hand, but only as falling into 
decay without it. It then alludes to the great charges 
which the inhabitants of the borough were from time 
to time bound to fuRain and perform, which they had 
loR the means of doing by the lofs of the guild : after 
which follow the words creating the main doubt upon 
the fubje^ti importing, in their natural fenfe, a prayer of 
tlie inhabitants for a primitive incorporation; that is, 
that the king would eReem them worthy to be made^ 
reduced^ and erected into a body corporate and politic.” 
But I do not confider that thefe words are fo flrong as to 
repel the inference to be drawn from the multiplied 
matters and terms in the charter importing a pre-exiRing 
corporation. Perhaps the inhabitants might not confider 
it as a matter of any confequcnce that the crown Riould 
exprefely recognize them in their then mutilated Rate, 
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-As a corporation. The guild is exprefsly ftated to have 
been diflblve^} but there can be no queftion that the 
diflblutioR of it, though of a diftinguiflied offspring, 
would not of itCelf have dilTolved the parent corporation, 
alTuming it to have had exiftence before the charter of 
Ed, 6, Then the king, after incorporating the inha¬ 
bitants under the name and in the manner mentioned, 
affigns the fame hands and jurifdiEion to the borough as 
it had had “ from time immemorial^ or at any time after¬ 
wards.” That is a direft defcription of an immemorial 
jurifdi£tion of known extent and limits, which is to be 
perpetuated in the new corporation. He then proceeds 
to grant to them the lands which had belonged to the 
guild i in doing which it feems to be taken for granted 
that the corporation pre-exifliing had been liable to the 
repair of the bridge j for though that is one of the three 
obje£ls to which the firft part of the charter recites 
that the rents and profits of the eftates held by the guild 
had been applied, of the benefit of which the inhabitants 
had been deprived by the difTolution of the guild; yet, 
when the crown grants out the lands again, no mention is 
made in terms of the repair of the bridge as one of the 
conditions of the grant, but only of thefupportof the alms- 
houfe and free grammar-fehool: but it flates generally, 
as a further reafon for making the grant, “ that the great 
eharges of the borough aforefaid, and to the fame borough^ 
emd to the inhabitants thereof yearly, and from time to 
time incident, might be thereafter the better fufained and 
fupparted** It ftates therefore that they were before 
liable to great charges: and when we find that as far 
back as living memory can reach, the bridge has always 
been maintained by this corporation, and is not lliewh to 
have been ever repaired by any other Dody; and when no 
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mention is made in the charter that the guild were before 
chargeable with the repair by the tenure of their lands^ 
though it is dated that they had in fa£l: repaired it from 
time to time out of their rents and profits j and when 
the charter, in granting out the fame lands to the 
corporation, exprcfsly impofes on them the other two 
obligations fpccified, without mentioning this, though 
before mentioned in the firft recital with the other two i 
but docs allude generally to other great charges to which 
they were liable; what are we to fuppofe was meant by 
thofe other great charges, but, amongft others, that of 
the bridge, which the corporation are proved to have 
from time to time defrayed ? It appears therefore upon 
the whole, from the expreilions to which I have adverted 
concerning the franchifes, jurifdidions, government, 
and known limits, enjoyed from time immemorial 
in this borough, which are reprefented as then likely 
to fall into decay without the afliftance of the crown af¬ 
forded by the charter of Ed. 6., that there was at that 
time a corporation by prefeription exifting there. And 
though the king afterwards, in giving them a conftitu- 
tion under his charter, ufes words of creation; yet that 
may be confidered only as arifing ex abundant! cautela, 
in the mutilated ftate to which they feem to have been 
reduced; for in the fame charter he recognizes the inha¬ 
bitants of the borough as inimemorially entitled to fran¬ 
chifes, jurifdi£fions, &c. And next, though the lands 
are exprefsly dated to be granted for other fpecific pur- 
pofes, they are not dated to be granted by the tenure of 
repairing the bridge : but other great charges aye gene¬ 
rally mentioned, to which they were before liable ; and 
this is one which they are proved to have always borne 
as far back as living memory can go. The c^uedion then is 

whether 
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■whether there was not evidence on which the jury might 
find that the defendants are an immemorial corporation, 
and are liable, in their corporate chara£ler, to the repair 
of the bridge: and there appears to me to be very fufR- 
cient evidence by the charter and the parol teftimony to 
fullain their conclulion : but it is enough to fay that it 
is a cafe in which the judge would bo warranted in telling 
the jury that there was a preponderance of evidence on 
the fide of the verdict which has been found. 

Grose J. I have had confiderable doubts upon this 
fubje<n:; but upon the whole it is better perhaps that 
the verdidt fhould Hand. In order to fupport this in- 
di£lment it muft appear that this is an immemorial 
corporation: that I think may be made out in the way 
which my Lord has put it. But my difficulty has been 
with refpedl to the body on whom the burthen was ori-. 
ginally impofed; which I have been rather inclined to 
think was upon the guild: and therefore I paufe in pro¬ 
nouncing my decided opinion upon the fubjc£I; not feel¬ 
ing myfelf however fo clear upon this point as to warrant 
me in faying that the verdi£l fhould be fet afide againll 
the opinions entertained by my Lord and my Brothers. 
My doubt has arifen from the words of the charter, cx- 
preffing that the bridge had been kept up and repaired 
from time to time out of the rents, revenues, and profits 
of lands with which the guild had been endowed ; and 
the great probability from thence that the guild was be^ 
fore liable to the repair. 

Le Blanc J. The inquiry into fa£ls of fuch high an¬ 
tiquity as thofe in queflion is generally involved in con¬ 
fiderable obfeurity; and bpfore we fet afide this verdi£t 
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we muft fee enough upon the evidence to fatisfy Us that 
idle conciufion of the jury was wrong. It is clear that 
there had been a guild cn corporation in this piace> which 
was diiToJred at the time of granting the charter of Ed» 6.> 
and that charter alfo {tales that the borough of Stratford^ 
vpof^-Avm is an ancient borough, witliin which that guild 
was. It is alfo clear that the cxpreiTions in that charter 
do not (imply denote a town with inhabitants, becaufe 
it refers to franchifes, liberties, jurifdi£lions, &c., and 
alfo to certain charges which they were bound to fuilain 
and perform ; which feems to carry the notion of their 
being a corporation. Then, comparing that with the 
parol evidence as to the conftant pra£l:ice of the corpo* 
ration to repair the bridge from time to time, without 
any fuch condition impoied upon them by the charter in 
re^e£i of the grant of lands, I cannot fay that there 
is Uot fulTicient evidence upon the face of the charter, 
coupled with the conftant practice of the corporation to 
bear the burthen of repair, to warrant the concluiion of 
the jury that this, was a corporation by prefeription. 
But that is not enough to fuftain the verdi£l; becaufe, 
if the charge of repairing the bridge of right belonged 
lormerly to the guild, and not to the corporation exift- 
ing at the fame time^ this indidlment could not be fuf. 
tained»^ The charter fays that the almsdioufe, free 
grammar-fchool, and Iwidge, were from time to time 
kept up and repaired by the guild out of the rents, re-^ 
venues, and profits of their lands; and that by the dif- 
folution of the guild the inhabit^ts would be left liable 
to great burthens, which they were bound to bear ; and 
then, for the fupporting of thofe great charges, it grants 
to the corporation the lands which the guild had had, 
and particularly enjoins them to keep up the alms-houfe 

13 and 
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and fchool) without mentioning the bridge. Now, if i8it. 
the repair of the bridge had not been a burthen upon the ■■■ " ' » 

corporation before, it was natural to fuppofc, from tlie 
previous recital, that the jcrown, in granting the lands 
to the corporation, would have particularly enjoin^ 
them to keep up the bridge as well as the nlms«houfe and 
fchool, all of which had been before enumerated as fu(^ 
gained out of the rents, revenues, and proiits of the 
guild. But it only fays, that in order tliat the aims-* 
houfe and free grammar-fehool fliould be maintained and 
fuppOTted, and that tlie gr^at charges to the borough and, 
the inhabitants thereof from time to time incident lliould 
be the better fujlavied and fapported^ the king grants the 
land. This includes every charge which the lx>rough 
and its inhabitants were before liable to bear. Then as 
|he corporation have always, as far back as living tef- 
timony can go, repaired the bridge, it carries a ilrong 
probability that that was one of the charges to which 
the borough and its inhabitants, as a corporate body^ 
were before liable, otherwife it would have been fpeci-' 
fically mentioned as well as the alms-houfe and fchool, 

I think, therefore, that there was fuiHcient to warrant 
the concIuHons which the jury have dravrn, that this 
was a corporation by prefeription, and that the burthen 
of repairing the bridge belonged to the corporation before 
the dilTolution of the guild. 

Bayley J. I agree with my Lord and my Brother 
Le Blanc that there ought to be no new trial in this 
cafe. I do not profefs to confider it as a cafe free from 
doubt, but one involved in conOderable difHculty; and I 
own my opinion has flu^iuated a great deal in the courfe 
of the argument, and is now different from what it was 

at 
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at firft. The parol evidence Ihews that the corporation 
has from time to time, when repairs were wanted for the 
bridge, borne all the expences of them: that raifes a 
prcfumption in the fird inflahcc that they were under an 
obligation to repair the bridge ; and that could only arife 
from tenure or from prefeription. Then if there be not 
fufEcient evidence, by the produ£^ion of the original 
grant of the lands, to throw the obligation upon them 
by tenure, that goes a great way to Ihew that they are 
liable by prefeription; or at, lead the quedion is left fuf- 
ficiently in fufpcnfe to preclude us from faying that the 
verdict is wrong, and that the cafe ought to be fent to a 
new trial. If the corporation be bound by tenure, the 
guild mud alfo have been bound by tenure of the 
fame lands: but the words of the charter do not imply 
that the guild was bound by tenure. It is faid indeed 
that the guild had from time to time kept up and repaired 
the bridge out of the rents, revenues, and profits of 
the lands ; but it is not dated that they were bound by 
tenure. If the guild had received the lands which they 
held by endowment from the crown, on condition that 
the bridge fliould be kept up and repaired by them, fo 
that they were liable ratione tenurx, I agree that when 
the lands reverted to the crown upon the diflblutfon of 
the guild, the lands would be freed from the charge in 
the hands of the crown, and the crown mud have re¬ 
newed the obligatien when it granted out the lands again 
to the corporation : but we find that the grant to the cor¬ 
poration is filent as to the repair of the bridge, though it 
enjoins the fupport of the alms-houfe and fchool; and 
therefore, unlefs the lands had remained liable to the 
charge in the hands of the crown, there is no new obli¬ 
gation created by the grant in refpedi of the bridge. I 
14 rather? 
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rather think, as the Attorney-General fuggefted in the 
argument, that the corporation might have been ori¬ 
ginally liable to the repair, and that the guild only ap¬ 
plied a part of their revenues to this purpofe in eafe of 
the corporation. There is not enough then to fatisfy my 
mind that the corporation are liable ratione tenure ; and 
if not, they can only be made liable by prefeription. 
And though words of creation be ufed in the charter of 
Ed. 6., as if the crown were then iirft ere£ling a new 
corporation in Stratford \ yet there are other words and 
exprefllons in the fame charter which denote a pre-exift- 
ing corporation in the place. The charter fpeaks of it 
as an “ ancient borough,” and as having jurifdiSlions 
from time immemorial ; of having « franchifes, liber¬ 
ties,” &c.; and as being fubjeft to charges. Therefore, 
notwithilanding the words of creation as a new corpo¬ 
ration, yet there are other words from which the exigence 
of .an ancient and immemorial corporation in the bo¬ 
rough, independent of the guild, may be inferred,, and 
there is no word which negatives that inference. And 
as there is nothing to iliew that the corporation arc 
chargeable ratione tenurse, and there is evidence to ftiew 
that this is an immemorial corporation; there does not 
appear to be enough of doubt in the cafe to fend it to a 
new trial. 
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teSee of Wall, ogainj Lanolandj, 


A teftator) pof- 'HIS eje£linent was brought to recover poffeilion 
f«fledofrcaland j* -j j • r «. . , 

perfonal pro- undivided moiety of two mefluag«s in the parifli 

nu ptcuniary'^'" ^ in Middlefexj and the plaintifF 

«**a*nd* te** recovered a verdi£l at the fittings at Wejlfnuiflerf before 


« queathed all 
♦* and every tlie 
•* refidue of 
his propertyf 
'** goods and 
** chattels to be 
** divided 
«* equally be- 
•* tween ji. and 
** B,, (hare and 
** (hare alike, 

** after all his 
•* debts paid :** 
and in faft the 
perfonalty was 
not quite fufii- 
cient to pay all 
the debts and 


Lord Ellenhomtgh C. J., fubjeft to the opinion of the 
Court upon this cafe. 

Thomas Dorans being feifed in fee of the premifes ixi 
queftion, by his will dated 24th of July 1808 and duly 
executed, (after giving fevcral pecuniary legacies,) be>^ 
queathed to Mrs. Bronvn, his filler, 10/.; and then be¬ 
queathed as follows : To Ro/ey Doran and Edward 

“ Wall I give and bequeath all and every the refidue of 
*< my property^ gooisy and chattelsy to be divided equally 
« between them,^ (hare and lhare alike, after all my 


held^that the ** paid.” And he appointed Mr. Short and P, 

Siough”hu?* executors 1 the latter of whom prepared the 

followed by vdll. The perfonal eftate of the teftator was worth 

roMfi and that- 

teh, was fuffi- 400/., whicb was not fufficient, by 70/., to pay all his 
W17 the realty, debts and legacies. Mrs. Brown and Rafey Doran werd 


fillers and heirs at law of the tellator. The tellator left 


no widow, or child^ or brother. Edward Wall, (the 
lefibr of the plaintiff,) one of the refiduary devifees, was 
the tellatoT^s coufin. The will contained no other words 


concerning the property of the tellator, except thofe 
before mentioned. If the plaintiff were entitled to re^ 
coyer, the verdidl was to (land: if not, a verdid^ was to 
Reentered for the defendant. 
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This cafe was argued in laft Eajler term by Comyn for i8xi» 
the plaintiff, and Storks for the defendant j and the argu* ‘ " ^ 

x^ant turned upon the meaning of the word property in the LeflTe^ W 

Will } whether, coupled as it was with the words ^oods and agean/ 
shattetsi it was fufheient to pafs the fee in the meffuages ^-a**®*-^**”' 
in queflion to Rofey Dorein and Edward Wall. For the 
plaintiff were cited feveral cafes where the word efiate {a) 
was held to pafs the fee; and Doe v. Lainchbury (^}, 
where the word propertyt though coupled with money, 

Itock, and effects,** was held equally comprehenfive. 

And the cafe of Roe v. Teud {c) was faid to be diflin<> 
guifhable from this, on account of the fubfequent enu¬ 
meration of the feveral fpecies of perfoml property, of 
which the teflator was poffeffed, and which alone he 
feemed to have had in his contemplation by the devife of 
the remainder of his property. For the defendant, the laft- 
mentioned cafe was principally relied on, as fhewing that 
the word^r^^ff/y, when coupled with other words indicative 
of perfonal property only, is not fuihcicnt to pafs the f^e. 
Conformable to which was the opinion of Lord Chan¬ 
cellor Cowper, in Cliffe v. Gibbons (d), even where the 
devife was of all a man’s ** ejlate, goods, and chattels 
and of Lord Hardwicke, in Timewell v. Perkins (^), and 
\\\ Bailis v. Gale {f). And this was alfo likened to 
Camfield v. Gilbert (g), where a devife of the refidue of 

fa) See mod of the earlier cafes on this point coIleAed In Mr. Cox’t 
note to the cafe of Bar/y v. Edgttaurth, % P. JVmt. 503, f., with the ad¬ 
dition afterwards of Macaret v. Tallt Anbl. 181. &iVm v , IValftri, % Bloc. 

Btf 938. titUfad V. Marten, I Term Ref. 41 1. Flettber v. Smiten, a Term 
Ref. 656.} and Dee v Cbafman, 1 H.Blac. %t$. And fee further Du 
y./yeodbouje, ^Term RepS^. Ruy.iVrigbt, "J Eafi, 159. saeA Bantu 
y. Patch. 8 /^ef. jun. 604. 

II Eafi, >90. And fee alfo Dm v. Reftr, ih. 518. to the feme 

offeA. 

(e) % New Ref. S14. (d) 1 Lf. Ray. I|a6> CO * 
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kfter a partial dirpofition of real and perfdhal 
cftate, was held not to carry real efFeds. 

The Court took time to confider the cafe; and now^^^ 

Lord Ellenborough C. J. delivered the judgment 
of the Court (after Hating the cafe). 

The only queftion on this cafe was whether by the 
wordsj^ « all and every the refidue of my ^roperty^ 
goodS| and chattels,” thefe freehold meifuages palled ? 
If they paiTed by thefe words, the plaintiff is entitled to 
recover; if not, a verdift is to be entered for the de¬ 
fendant. That property is a term fufHcient to pafs real 
cHate, when ufed in a laH will, is not difputed ; and the 
the queftion is whether the generality of its lignificatioii 
be reftrained by any other words }n the fame inftrument, 
or whether from the whole texture of the vrill, or from 
any particular claufes in it, an intention in tlie teftator to 
life it in a more confined fenfe can be made appear. 
The argument,,on the part of the defendant, chiefly 
Tefted on the want of any introductory words, exprelFmg 
an intention to difpofe of every thing the teftator had ; 
on the prior bequefts in the will, being of mere pecu¬ 
niary legacies j and on the word property being imme¬ 
diately followed by words of mere ftriCt perfonal pro** 
perty, viz. goods and chattels: which it was contended 
reftrained the generality of the term property before ufed. 
And the late cafe in the court of Common Pleas of Roe, 
ex d. Helling, v. Teud, 2 New Rep. 214., was relied on 
aH^in point. Very little inference of intention can be 
drawn from mere formal words of introduction •, though 
we certainly find them in fome cafes-called in aid to fhew 
that a man did not mean to die inteftate as to any part of 
his property} and the making a will at all may alfa be 

' ufed 
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Ufed as affording fuch an Inference. In Huxtep v. 
Bromarty i Brown's Ch, Ca. 437. there were no intro-, 
duftory words, nor any expreflion in the > will pointing 
at the real eftate} and yet the words, “ I give and be¬ 
queath all I am worth, except 30/.,” were held to paf? 
real eftate. And furely “ all and every my property,** 
or “ the refidue of my property,” is as comprehenlive 
as " all I am worth.** This brings it to the queftion, 
which is the material one in the cafe, whether the words 
immediately following the property are defcriptive of 
the kind of property the teftator intended^ to give ; the 
fame as if he had faid, “ namely or viz. my goods and 
chattels j** which would have confined it to that fpecies 
of property. But we do not feel ourfelves warranted 
in fo reading them. The more obvious and natural fenfe 
is that they arc to be taken cumulative, that is, as pro¬ 
perty, and goods and chattels. And we think this cafe 
diftinguifliable from Rocy d» Hellingy v. Teud, in C. B., 
where the bequeft was to five perfons whom the teftator 
made his executors, and where the enumeration at the 
end of his will was very particular, and was confidered 
by the Court as incapable of meaning any thing but an 
enumeration of what the teftator fuppofed to be included 
in his bequeft. The claufe in that cafe fpecified goods, 
ftock, bills, bonds, book-debts, fecuritics, and funded 
property : and if it were fo incapable of being under- 
ftood otherwife than as enumerating what he meant to 
include in his expreflion of property^ (and which that 
Court appears to have thought,) the conclufion was ne- 
ceflTary, that perfonal property only could pafs. The 
words in this cafe do not feem to us as requiring any fuch 
limited conftruf^ion of the word property before ufed, 

' VoL. XIV. C c and 
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i8ll. and therefore we think the two meiTuages pafTed to the 
devifees. ,The confequence is that the poftea muft be 
LeflTee of delivered to the plaintiff. 

W^tt, 

agnnp 

Lanolamoi. 



Bbll and Othm againji Carstairs. 


If a neutral 
AmtrieuH fiipt 
infured herei be 
captured by a 
French fhip, and 
condemned in a 
French Court at 
prizct upon the 
expreft ground 
ftated in the 
fentence ot con> 
xkinnationy 
(which it evi¬ 
dence for this 
purpofe,) that 
the (hip was 
not properly 
documented 
according to 
the exifting 
treaty between 
France and tlie 
United States 
of /Imeruat 
, (conjointly with 


’^HIS was an a£lion by the affured againft an under* 
, writer, on a policy of aflurance effefted by the 
plaintiffs on the ^ip Eliza, at and from Virginia to a 
market in Holland or Germany^ with leave to touch at or 
off Falmouth for orders, and alfo with liberty in that voy¬ 
age to proceed to any port or places whatfoever, to feefc, 
join, and exchange convoy, to take papers and clearances 
for any ports or places whatfoever, at a premium of 12 
guineas per cent., with various returns. The policy 
ftated the infurance to be on Jhip valued at 4050/., on 
freight valued at 3000/., and on certain gcetZ/fpecified at 
different valuations, and on other goods. The declara¬ 
tion ftated that the ftiip failed upon the voyage infured 
with the fpecified cargo. In one count, Bell, Gumming, 


of*p^^'rs*^°hc Whittle and Morgan, were alleged to be 

captain after the interefted in the fhip and freight; and Bell, Gumming, 

which no upi- and C. and F, Whittle in the cargo, to the amount in- 

nion was given - . , , , , . „ 

by the Court;) fured; and in another count the mtereft m fhip, freight, 

furcTSnnot*^ Cargo, was laic^ generally in Bell, Gumming, and C. 

recover their 

lofs againft the Briti^ underwriter, although there was no warranty or reprefentation that 
the (hip was American ; the ncKleO of the (hip owners themfelves, who are bound at their 
peril to provide proper national documents for their (hi):^ being in fuch a cafe the efficient 
caufe of the lofs. Neither can the agent of the affiired, feme of whom were alfo interefted 
in the cargo as well as the (hip, recover for the lofs of tb« cargo infured, which was alfo 
condemned at the fame time and for the fame reafon; fuch affured of tlie goods being im¬ 
plicated in the famemegledt in their charafter of (hip-owners. But it is otherwife in the 
cafe of a mere affured of g^Jt, wlio is not anrwerabic for the proper documenting of the 
fnp, without a warranty orreprefentation of her national cluiraCler. 
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« 

and F, Whittle, The declaration further averred tijat 
the fhip and cargo were totally Joft hy eaptHire in the 
courfe of the voyagej and that the aflured had expended 
a large fum in endeavouring to recover them^ At the 
trial before Lord Ellenhorough C. J. at Guildhall^ a verdi£): 
was found for the plaintiiFs for 304/. yvr.. fubje£^ to the 
- opinion of the Court on the following cafe» 

The policy was efie£%ed by the plaintiffs as agents for 
Bell^ Cummittgy C, and F, Whittle^ and Morgan^ who 
are citizens of the United States of Americ^t and were 
interefted in the fhipt freight, and cargo, as averired in 
the declaration. Thefe perfons all refided within the 
United States of America at the time when the infurance 
was effeded, and have continued to refide there ever 
fince. No warranty or reprefentation was made to the de-* 
fendant that the Jhip or cargo were American ; but both 
the Jhip and cargo were American in point of fafl. The 
(hip failed from Norfolk in Virginia on the lOth of July 
1809, with a cargo of the deTcription mentioned in the 
policy, and on the loth of Augujl following was captured 
oflF Plymouth by the French privateer Jean Bart^ and car¬ 
ried into Brehat i and the fnp and cargo were after> 
wards condemned by a fentence of the Imperial Council 
of Prizes at Paris ; the fame being a court of competent 
jurifdiftion on this fubje£l. In the narrative part of 
that fentence it is dated that there was found on board 
the fajd (hip, among other papers, the following. A 
pajf^rty in four languages, in the ufual form, dated at 
Norfolk^ 27th June 1809, figned by the prefident of the 
U. S. counterfigned, and fealed \ dating Norfolk to be the 
place of departure, and- Tonningen the place of dedin^ 
tion. It dates, as do all the other paiTports, « that, prior 
^ to the departure, the captain lhall make oath that the 

C c 1 . «fhip 
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** fliip belongs to none but citizens of the U. S.y and 
** that the ad): of fuch affidavit ffiall be written at foot 
“ thereof; the form whereof is in fubftance printed 
« thereunder: the blanks are filled up with the hand^ but 
“ it is neither figned mr fealedJ* The fentence goes on 
to allege that the following amongft other reafons for^ 
confifcation prefented itfelf in the memorials. " The 
paiTport exprelTes that the captain is to make oath, 
“ previous to her departure, that the fliip belongs to 
« citizens of the U. S., and that this adt is to.be written 
underneatli the palTport, Now the form of this affi- 
“ davit, it is true, is printed according to cullom; the 
« blanks are even iillcd up with writing; but there is 
« neither feal nor fignature thereto. It is, therefore^ a 
“ nonentity^ and the pajjporti which necejfarily fuppofes ity is 
likewife of no value. According to the convention of 
“ the 8th Vendemairey pth year, an American captain 
who fliall have loft: his pafipovt is permitted to fupply 
“ that defedi by other proofs of neutrality; but here it 
is not the cafe. Jacob Vickery is furnilhed with a pafl^ 
** port, which the public officer has refufed to figUy no doubt 
“ becanfe the nationality of the captauiy or that of the ownerSy 
** did not appear to him fujficiently fuhfianiiated. The 
paflport, therefore, has continued to be nothing more 
‘‘ than a form j it is deftitute of that which ought to 
•* complete it; aifll the captain has navigated without a 
« pajfport. This is what the Council decided on the 
«* 16th Thermidory 8th year, in confifeating the ptize 
«* made by the privateer the Spartiatcy of the American 
fliip the Repuhlicany which had a paflport in which 
the affidavit was not figned.” After further fliating 
the proces verbal and other proceedings that had been' 
had, the fentence proceeds condemn the Jbip and cargo 

in 



IN THE Fifty-first Year of GEORGE III. 


377 


in the following terms. “ Whereas it appears by the 
«« plea 4 ings, that Captain Jacob Vicheryt while at fea, 
« took fome papers out of his trunk previous to his 
“ going aboard' the privateer, and delivered them to 
" the fecond mate, who has, fince his arrival at Brehaty 
caufed them to be returned to the captain. That 
“ this fa£t is corroborated by John Thomasy chief mace, 
and by William Barker and John Robinfony fcamen; 
“ and that thefe papers having never fince re-appeared, 
« no doubt remains but they have been withdrawn, and 
“ that there is the greater reafon to apply, with all its 
“ feverity, the third article of the regulation of the 26th 
** July 1778. That the denial of the fecond mate, to 
whom the papers were given, and the tergiverlations 
** of the captain, conftitute a fuiHcient proof that, if 
“ they had come to light, they would have betrayed 
“ the prize. That in truth the captain (although contra- 
“ di£ling himfelf in his interrogatory and in his decla- 
“ ration before the council) pretended that the papers, 
“ by him given at fea to his fecond mate, were no others 
“ than the fecond fet of papers for Amfierdamy wdiich, 
“ on the 12th of Augujly the day of their entry into 
,« Brehat Roadsy he had, in the prefence of feveral per- 
“ foils, delivered to the officer of police, and which were 
“ added to the package containing the papers which the 
privateer had taken pofleffion of. But the contrary is 
« evident, as well from the verbal procefs, which was 
“ very minutely drawn up at the time of their arrival at 
<* Brehaty on the 12th and 13th pf Augujly by the officer of 
<« police, who alone adled j as from the certificate delivered 
*< by the fame officer on the i6th o.f January laft, which 
proves, in the moft formal manner, that the package 
W pf ffiip*s papers, which, at the time of the inventory 
' C c 3 being 
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** being drawn up, comprifcd the Amjlerdam papers, was 
« opened a Ihort time after their arrival at Brehat^ but 
there being no Interpreter prefent that could give a 
« defcription thereof, it was fealed up with the feal of 
<* Captain Vickery and that* of the mayoralty, and that no 
** papers were inclofed therein befides thofe found on 
its being opened. Whereas alfo the a^avity the form 
** whereof is at foot of the paflport of the prefident of 
** the U. S., mt being furnijhed with any Jgnature, it 
** follows that the pajfport does not fulfil the conditions re~ 
“ quired by the convention of the Zth Vendemaire, ^th year^ 
** ■ in order to tfiake it valid^ and that therefore it ought to 
be confidered as of no ffeEl ; which, together with the 
circumftances of the withdrawing the papers, involves 
the confifcation of the prize, and renders it unneceiHir^ 
« to enter into the merits of the other charges brought 
** by the captors concerning the navigation of the Eliius, 
« Our Council decides that the capture made by the 
“ privateer, the Jean Bart, of the (hip Eliza, under 
« American colours, carried into Brehat, is gwd and 
** lawful •, and therefore adjudges to the owner and 
crew of the faid privateer as well the faid fhip as the 
*« goods of her loading; the whole to be fold in manner 
<* and form prefcribcd by the laws and regulations con- 
« cerning prizes, and the neat proceeds to be paid over to 
« the faid owner and crew.” 

, By the fourth ;irticle of the convention between the 
French Republic and the U* S. of America, concluded 
at Paris the 30th of September 1800, it is provided as 
follows: « Property captured and not yet definitively 
condemned, or which may be captured before the ex¬ 
change of ratifications, (contraband goods deftined to 
an enemy’s por( excepted) (hall be mutually reftored on 

the 
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the following proofs of ownerihip, viz. the proof on 
both (ides, with refpe£l to merchant (hips, whether' 
armed or unarmed, (hall be a palTport in the form fol¬ 
lowing. To all who (hall fee thefe prefents greeting: 
It is hereby made known, that leave and permifiion has 
been given to , mafter and commander 

of the (hip called , of the town of , 

burthen tons or thereabouts, lying at prefent in 

the port and haven of , and bound for 

, and laden with . After that his 

(hip has been vilited and before failing, he (hall make 
oath before the oflicers who have the jurifdi^lioh of ma¬ 
ritime affairs, that the (aid (hip belongs tQ one or more 
of the fubje£ls of , the a£b whereof (hall 

be put at the end of thefe prefents. As likewife that he 
will keep and caufe to be kept, by his crew on board, 
the marine ordinances and regulations, and enter in the 
proper office a lift figned and witnelTed, containing the 
names and furnames, the places of birth and abode of 
the crew of his (hip, and of all who (hall embark on 
board her, whom he (liall not take on board without the 
knowledge and permiffion of the officers of marine. 
And in every port or haven where he (hall enter with 
his (hip, he (hall (hew this prefent leave to the officers 
and judges of the marine, and (hall give a faithful account 
to them of what paffed and what was done during his 
voyage; and he (hall carry die colours, arms, and en- 
(igns of the French Republic (or of the United States) 
during his voyage. In witnefs whereof we have (igned 
thefe prefents, and put the feals of our arms thereunto, 
and caufed the fame to be counterfigned by 
at , the day of , anno 

domini • And the palTport will be fuf« 
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iiclent: without any other .paper j any ordinance to the 
contrary notwithftanding: which pafl'port (hall not be 
deemed requifite to have been renewed or recalled, what's 
ever number of voyages the faid ftiip may have made, 
unlefs flie lhall have returned home within the fpace of 
a year. Proof with refpcft to the cargo lhall be cer¬ 
tificates, containing the feveral particulars of the cargo^ 
the place whence the Ihip failed, and- whither Ihe is 
bound ; fo that the forbidden and contraband goods may 
be diftin^uilhed by the certificates; which certificates 
fliall have been made out by the ofiicers of the place 
whence the Ihip fd fail, in the accuflonied form of the 
country. ' And if fuch paflports or certificates, or both, 
fhrdl have been deftroyed by accident or taken away by 
force, their defaciency may be fupplied by fuch other 
proofs of ownerlhip as are admifiible by the general 
ufage of nations. By the 17th article of the faid con¬ 
vention it is provided that, when one party lhall be en¬ 
gaged in war, and the other party lliall be neutral, the 
(hips of the neutral party lhall be furnilhod with palTports 
fimilar to that deferibed in the 4th article, that it may 

I 

appear thereby that the lliips really belong to the citi¬ 
zens of the neutral party : and that, if the fiiips be laden, 
they lhall be provided not only with the paflports above- 
mentioned, but alfo with certificates fimilaf to thofe 
deferibed in the fame -article } fo that it may be known 
whether they carry'any contraband goods. By an adr 

4ittonal article inferted previous to the ratification, it was 

* 

agreed that this convention Ihould be in force for the 
term of 8 years from the time of exchange of ratifications* 
The convention, with this additional article, was ratified 
by the Preiident of the U. S., and by the Firft Conful 
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changed at Paris on the 31ft July 1801. By an arrfit 
fas the regulation of the prench marine^ dated :16th July 
1778, article 3, referred to in the above fentence of con¬ 
demnation, it is declared that all veiTels with their 
cargoes, whether neutral or allied, from which any pa^ 
pers have been thrown into the Tea, fopprelTed, or ab- 
ftraffced, iliall be declared good prize^ upon proof that 
papers have been thrown into the fea, without enquiring 
what thofe papers were, or by whom thrown, and though 
fullicient remain to prove that the ihip and cargo be¬ 
longed to friends or allies. If this Court were of opinion 
that the plaintiffs were entitled to recover, the ver- 
di£i: was to itand: otlierwife, a nonfuit was to be 
entered. 

J. W, Warreuy on a former day in this term, argued 
for the plaintiffs, the aflared, that the underwriter could 
not avail himfelf of either of the grounds of condemn¬ 
ation dated in the fentence; the fuppreffion of papers by 
the captain after the capture, againft a French ordinance, 
to which the Amrican government was no party; or 
the want of a fufHcient paflport, in the form required by 
the treaty between France and the U. S. of America* 
[He faid that he did not know whether the defendant’s 
counfel meant to rely on the firll ground; on which 
Campbell^ for the defendant, -faid, that he felt the fecond 
ground of obje£fion to be fo ftrong for his client, that 
he fhould not trouble the Court with any argument upon 
the firfl] On the fecond ground, he faid, that the quef- 
tion whether, in the abfence of any exprefs warranty or 
reprefentation of the national chara£fcer of a fhip infured, 
there was an implied warranty that fhc fliould be navi¬ 
gated according tp (reaves betwceir her own government 
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and other Rates, was difcufied but not decided in Prle$ 
V. Bell (a). But it was afterwards exprefsly d^ided in 
Davf/on V. Atty{li)y that the aiTured of goods was not 
bound to look to the Ihip being properly documented, 
without a warranty of her national character: and the 
principle of that cafe, he faid, extended to this, where 
the nationality* of the Ihip was neither warranted in the 
policy, nor reprefented to the underwriter at the time of 
his fubfcription. He then denied that there was an im¬ 
plied warranty, that a ihip infured Ihould be properly 
documented according to the treaties of her nation with 
foreign powers. It is a queftion depending upon the 
intention of the parties to the contrail, and nothing can 
be implied in a contrad: beyond its terms, except what 
is of the ellence of it. Now nothing is of the eflence of 
a contradt of marine infurance, ea'cept thofe things with¬ 
out which the (hip would be at aU events incapable of 
performing her voyage; fuch as fea-worthinefs, and men 
and furniture neeeffary for the voyage; which are condi¬ 
tions precedent: but not any thing, the want of which only 
goes to increafe the riik ; as was faid by Lanurenee J. in 
Chri/lie v. Secretan (r). J^Le Blanc J. The breach of an 
implied warranty would prote£): the underwriter, though 
the lofs happened from another, caufe: but though the 
proper documenting of the Ihip were not a condition 
precedent or an implied warranty, yet if the lofs happened 
from the want of that which the aiTured themfelves ought 
to have provided, could it be within the intention of the 
parties to the contrail, that the underwriters Ihould be 
liable for a lofs occaiioned by the default of the aiTured 
themfelves.] Wherever the underwriter means to avail. 

(fl) lEaJtfiS^. if>) 7 jSj, (c) tTnmltef. 
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himfelf of the fuperior protefbion afforded by the charac¬ 
ter of a neutral ihip, theconftant experience of the mer¬ 
cantile world Ihews that he requires a warranty of itj and 
in confequence of fuch a warranty, he receives a^fmaller 
premium: the abfence of fuch a warranty, therefore, 
which is of very frequent occurrence in infurances, 
ihews that the underwriter prefers taking the greater 
riik with the larger premium: the rilk, therefore, of cap¬ 
ture, and condemnation, for want of proper documents, 
is one which the underwriter, not having required a 
>varranty of them, mull, be confidered to have contem¬ 
plated and taken upon himfelf.' Chrifiie v. Secretan (a) 
was the iiril cafe id which any intimation is to be found 
of an implied warranty, that the Ihip Ihould be docu¬ 
mented according to her national treaties; but the Court 
were not all agreed upon that point, which was only col- ' 
lateral to the judgment} and fo far as that was applied 
to an infurance on goods, the contrary was afterwards 
ruled in Dawfin v. He fu^er contended, that 
there was no neceffity fpr the American (hip tabe docu¬ 
mented at a}! in the manner required, as dated in the 
fentence of condemnation; for the treaty itfelf between 
France and the Ui S. of America^ which dipulated for 
the particular form of the paffport, alleged in the fentence 
to be informal, was only to be in force for 8 years from 
the exchange of ratifications, which took place at Parts 
on the 3id of July i8oi} the treaty therefore expired on 
the 3 id of July 1 809 1 whereas the capture was not till 
the loth of Augtfft following, when no fuch paflpoit 
was neceffary: and the fentence does not profefs to con- 
gder the duration of the treaty, but merely the provifions 

{a) ZTtrmReft 1921 
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contained in it; which at that time could at mod: have 
no other force than a mere French ordinance, to which 
America was no party: and it was held in Pollard r* 
Bell(a)i Bird v. Appleton{b)t znA Price\. Bell{c), that 
the breach of mere French ordinances requiring certain 
formalities in (hip documents beyond what were recog- 
ni^sed by treaties, on the ground of which foreign (hips 
were condemned aspriz^by the French courts, was no bar 
to the recovery of the aiTured on policies on fuch foreign 
iliips made here. At all events, he contended that the 
plaintiffs were entitled to recover on the amount of the 
goods infured, upon the exprefs authority of Danufon v. 
Atty, By the 4th article of the treaty 'between France 
and Anierjcat the proof required of the ownerfhip of a 
(hip is the pajfport^ the exiftence of which, in the form 
preferibed by the treaty, is negatived by the fcntence of 
condemnation : but the proof fequired of ownerfhip of 
goods is a certljicatet the exiftence of which is not nega^ 
tived by the fentence; and therefore the affured is not 
-concluded by it, as to the goods. 

Campbell^ contr^, contended, firft, that the fentence of 
condemnation ftated a clear infradlion of a treaty be*. 

> tween France and America^ of the exiftence and duration 
of which the Prize Court were competent judges, and 
their adjudicatiqp upon the matter is final and conclufivc 
between thefe parties } according to the exprefs deciflon 
of this Court upon a finjiilar queftion in Baring v. The 
Royal Exchange AJfurance Company (d)» Though the pe» 
riod firft affigned to the treaty had expired at the time 
pf the capture, yet it might have been prolonged by an-* 

(«) 8 7 <rM Rep. 434. (^) U. 56s. 

(?) I {A S 99* 
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other convention, and this Court would preCume that it 
was fo, if neceflary to fupport the fentence. But it is 
clear that the (hip failed before the treaty had expired, 
and the proper documenting of a (hip mult refer to th6 
original failing from her own port. [Lord Ellenho^ 
rough C. J. inquired how the treaty was worded in that 
i;efpe^} and was referred to the form of the paiTport 
fet out in the 4th article.] It mufl: have been fo confi- 
dered in Rich v. Parker (a), where the alTured of fhip and 
goods, warranted American^ failed in his action againR 
the underwriter for want of fuch a paflport at her firft 
failing, though fhe took it on board before ihe was cap* 
tured, and produced it at the time to the commander of 
the French privateer. [Lord EUenborough C. J. That being 
the cafe of a warranty of the national chara^ler of the fhip, 
the warranty would of courfe cover the voyage from its 
commencement: but this not being the cafe of a warranty, 
the only queftion can be, whether the aifured, by their 
own a£l;, occafioned their own lofs.] The foreign fen¬ 
tence fays that they did, and is concluiive of the fadl. 
He then contended, adly, that there was either an im¬ 
plied warranty in every policy of infurance, that the 
treaties which bound the fhip of the particular nation 
with others fhould be obferved at all events: or 3dly, 
that where, as in this cafe, the very caufe of the lofs was 
the want of proper nafcKilial documents, which it was 
the duty of the fhip-owners to have provided, that was 
fuch grofs negligence in them, that they could not re¬ 
cover againft the underwriters.' It is the duty of the af- 
fured to do all that lies on him to fecure the thing in- 
fured, and the underwriter only infures againft fortui- 
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i8ii* tous lofles» againft which the afTured cannot provide^ 
PothieTi ch, t. art, 2» f, 3* On principles of natural juftice 
asd Others the infurer can in no cafe make himfelf liable for the 
Ga»stasbi. default of theaiTured; for that would lead to fraud. 

Warranties and reprefentations are only neceffary w’here 
the und^writer would limit his general rifle: and in the 
cafe of a warranty broken, he may prote£l: himfelf againfl: 
m lofs by any cafualty. In thofe cafes, too, the onus 
probandi is thrown on the alTured to (hew the warranty 
complied with; whereas it lies on the underwriter to 
ihew that the lofs happened by the breach of an im¬ 
plied wananty. There is always an implied warranty 
of fea.worthinefs, by which the aflured engages that the 
Ihip ihall be <* rendered as fecure as polfible from cap¬ 
ture by the enemy, as well as from the danger of winds 
and wares” (a) j and for any original deficiency of the 
ihip in diat refpe£l;, the underwriter may prote£I him¬ 
felf againft lofles by other perils; yet fuch deficiency 
only enhances the rilk more or lefs; for a ihip not fea- 
worthy, in the proper and general fenfe of the word, 
might yet be able to perform the voyage with a conti¬ 
nuance of favourable weatlier. There is an implied 
warranty in every policy, not only that the Ihip itfelf 
fiiall be fea-worthy, but that fhe fliould be fumiflied with 
every thing necefiary for the purpofe of fafe and careful 
navigation during the voyage j a fufHcient crew, and a 
captain and pilol; of competent (kill (i). The fame prin¬ 
ciple applies to the proper documenting of a ihip accord- 

(«) This was quoted from the report of Lord Ellenhonugb't fufflm|Rg 
up in Wtidtrhurn v. Btllt i Camp, N. P, Caf. t. } and in Partf 304. : but 
liOrd EUtHbamigbC.], ^ferved that by the words ai Jtturt at p^UemaA 
only be underftood nafuiably fitMre, 

{b) law V. IMlingvurtbf 7 Ttm Rip, too* Pari, 301. ; and Farmer 
p. Xqcge, 7 Term Rep, i86* { and he allb cited Hubaerf vol. i, part a. f. i. 

ing 




IN THB Fiftt*7iii9T Tsbr OF GEORGE m. 

I 

ing to her national chara£ler» the want of which rehdert 
her navigation equally infecure from capture and deten- 
tion> as the other requifites do from winds and waves. 
Roceus (note, 98*) fays that, if a fliip be feized for want 
of a padport, which ihe ought to have had, it difcharges 
tile underwriter. And in a cafe in Chancery Lord 
CommilGoner Hutchins faid « that a policy of infurance 
againft rellraint of princes extends not where the infured 
(hall navigate againil the law of countries,’’ &C.. In t 
late cafe of Steele v. Lacy, M, 51 G. 3. in C. B., which 
was an aAion on a policy on a ihtp from a port in Great 
Britain to Riga and back again j the (hip was not war* 
ranted, but only reprefented to be American t and hav¬ 
ing been met by a Britijb cruizer in the courfe of her 
voyage, who demanded her paflport, which (he refufed, 
was thereupon brought into port and condemned: and 
the Court held that, as (he was bound to carry a pailport,. 
and did not produce it when demanded, it was a good 
caufe of condemnation, and therefore the afTured coul4 
not recover. By the 18th article of the treaty between 
France and America, an American (hip is bound, if met 
with at fea by a French (hip of war or privateer, to (hew 
her pailport: and in Rich v. Parker {h), where the (hip 
was warranted American, Lord Kenyon faid that the 
warranty was not fatished by merely (hewing that in 
fa£lthe American property; but the underwriter 

was not to be liable to any inconvenience or impediment 
in her voyagc> fiom her not being in the condition re¬ 
quired by the treaty with France: and it certainly en¬ 
hances the peril of the voyage for the ihip to be fubjeA 
to be detained and taken into port for want of a palTport, 
though (he may not be finally condemned. Here, then. 
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at all events was grofs negligence in the afFured^ iri' not 
providing their (hip with a paiTporti which it was theit 
dutjr to have done; and in confeqnenceof their own 
negligence the lofs has been fuilained. This is not, 
therefore, like the cafe of a condemnation for the breach 
of mere French ordinahees, which the American allured 
might know nothing of, and were no parties to 5 but 
they were parties to the treaty made by their own go^ 
vernment. If an a£t of Congrefs had required every 
American (hip to have fuch a document on board upon 
pain of coffifeation, and for want of it this (hip had 
been feized and confifeated by the American government } 
no doubt the underwriter would have been difeharged, 
upon tlie principle of the cafes on the American em¬ 
bargo (n). He then relied upon the llrong opinions 
thrown out by Lord Kenyon and Grofe J. 'in Chrijiie v, 
Secretan ( 5 ), as to the difeharge of the underwriter where 
a lofs happens by the negligence of the aflured in not 
having their (hip properly documented *, though he ad¬ 
mitted that the judgment proceeded upon another ground. 
In Price v. Bell (c), though it is faid that there appeared 
to be a difference of opinion on the bench refpeiHiing 
the queftion, whether there was an implied warranty 
that a fhip fhould be properly documented; yet Law* 
rence J., who inclined to the negative, went no further 
than to fay that it d^d not follow, becaufe a foreign af- 
fured might, for his own prote£lion, procure fhip-pa- 
pers required by the laws of lys own country, therefore 
the underwriters here could avail, thcmfelves of his not 
having them, where the lofs was not attributable to that 

* (a) Conway 't.Gray^ ttc. loEafif 5; and fee IavU St^anjont 
X% Eafit 648 . 

{ b ) 8 7 trm Rtf . 192. ,(0 > ^73* 9* ' 
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tauje. It appears from thence'that, in a cafe like the 
prelent, he would have agreed with the reft of the Court, 
that the aflured were not entitled to recover. The cafe 
of Dawfon V. AHy{a) affords no contradifiion to the foxv 
mer cafes $ for that was the cafe of a policy on goodsf die 
Briti/h owner of which had no concern in the American 
thip, and therefore could not be guilty of any negligence 
in not procuring her to be properly documented. He 
was no party to the treaty between Spain and America, 
which required the certificate, the want of which occa- 
fioned the condemnation by the Spaniards, and probably 
did not know of it. The cafe of Bowden y. Vaughan (A) 
went on the fame principle of diftin£tion, upon the effe£l 
of a reprefentation to the underwriters as to the time of 
failing of a ihip, as made by the ftiip-owner, and as made 
by the owner of goods on board; the latter of whom was 
held not to be concluded by it, if he made die repre¬ 
fentation bonl fide upon probable expe£lation. Thefe 
arguments apply as well to the infurance on the goods as 
on the Jbip i all the parties interefted in the goods were 
alfo interefted in the (hip; it was one entire contract, 
and muft ftand or fall together. 

J, W, Warren, in reply, maintained, upon the autho¬ 
rity of Chfiflie V. Secretan (c), that the Court could only 
look to the fentence of condemnation for the caufe of the 

t 

lofs, which wa^ there ftated to be by capture as prize. But 
if they will look further, as to the reafon of the condem¬ 
nation as prize $ which was for the alleged breach of a 
particular treaty; they will alfo notice that the treaty luid 
expired before the (hip was queftioned as to her docu¬ 
ments and captured: and the fubje£ts of America were 
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tlitii no longcft parties to any ftipulation requiring the pail« 
port to be authenticated in the way ftated. But fiippofing; 
th^ fa£t as to the exiftence of the treaty to be concluded by 
the fentence; and admitting that, if the lofs were attribut¬ 
able to tbe grofs negirgence of the afiured, they could not 
recover} yet here there was no grofs negligence,but a mere 
clerical error 3 there teas a pafTport as required by the 
treaty, and there was an affidavit of the captain as to the 
property in the drip being American: but the American 
port-officer had omitted to fign and feal the affidavit} 
which was a mere flip of form, and no juft caufc of con¬ 
demnation } as, in one of the cafes, a refufal to produce 
fh'ip-papers when lawfully demanded by a belligerent; 
which was contrary to the law of nations. Other cafes, 
fuqh as Law v. HoUingwarth, went upon the ground of 
the violation of our own laws by the aflured, which is 
clearly diftmguiihable from the prefent cafe. Then as 
to the diftin£l;ion infifted on between the fliip-owner 
and the ovimer of goods, to get rid of the application of 
Daw/on V. Atty / the captain is as much the adopted 
xervant of the latter, as he is the appointed fervant of the 
fhip-owner \ and the one ihould be no more afTefted by 
his negligence than the other. It might as well have 
been faid in that cafe, that the owner of the goods was 
bound to fee .that the (hip was properly documented be¬ 
fore he trufted hia goods on board. 

Lord Ellenborough C. J. then fmd that it was not 
frqpi any doubt which he entertained upon the prefent 
queftion that he wiflied to look further into the cafes 
which had been cited, before theCourt delivered their opi¬ 
nion upon this cafe} but from a defire to avoid ufing ex- 
preffions unnecefiTarily, which might be confidered a&claffi- 
ing withothgr cafes, he thought it more advifable to take 

further 
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farther time for confi4eration. Towards the end of the 

» 

term his ^rdihip delivered the judgment of the Court. 

' k 

# 

This was an infurance upon thp fliip EHza, her^frelght 
and goodsi effe^ed bjr the plaintiffs as agents fo|' certain 
citizens of America^ the proprietors thereof, in whom 

the intereft in thefe three feveral fubjedts of infurance 

* » 

was averred in the declaration to be. There was no 
warranty or reprelbntation made to |he defendant, that 
ihe ihip or cargo was American; though they were fo 
iy point of'fadi;. The ihip was cajitured in the courfe 
of her voyage by the Jean Bart, a French privateer, and 
condemned by the Imperial Council of Frizes at Paris. 
A paffport is ftated to have been found on board the 
ihip, but that there was neither feal or fignaturc to the 
affidavit underneath fuch paffTport, as required by the 
treaty between France and America, The fentence,^ re¬ 
citing that, « Whereas the affidavit, the form whereof 
is at die foot of the paffTport of the prefident of the 
<< United States, not being furnifhed with any fignaturc, 
« it follows that the paffTport does not fulfil the condi- 
« tions required by the convention of the 8th Vender 
« maire, pth year, in order to make it valid ; and that 
** therefore it ought to be confidered as of no efiedl;; 

which, together with the circumftance of the with- 
« drawing the papers, involves the 'confifeation of the 
« prize, and renders it unneceflTary to enter ipto the me- 
(( rits of the other charges brought by the captors con- 
« cerning the navi^tion of the ihip Eliza e our Council 
« decides, that the capture mzAe by the privateer (the 
« Jean Bart) of the ihip Eliza, under American colours, 
« carried into Brehat, is good and lawful / and proceeds 
** to adjudge the ihip, goods, See, to be fold in manner 
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iStf. ** smd fonn prefcribed by the regulations cOficemittg' 
' “ prizes” &c. Thh is unqueftionably fuch an adjudi>* 

mtd Others cation of the capture pf the property aiTuted as prize, as 
CAssTiiiai) primi facie entitles the plaintiiF to recover as for a lofs 
by capture within the terms of his policy* But as the 
fentence is in our opinion equally to be regarded, as evi¬ 
dence of the fadls inducing the condemnation, and upon 
which the condemnation proceeds, as of the judicial z& 

, of condemnation itfelf, it is material to look at the al¬ 
leged ground of condemnation, in order to fee whether 
it has been occafioned by any a£k Or negle£l; on the past 
of the aflured} for if it has been fo occafioned, it would 
|iot be a lofs againft which the aifured would, upon any 
principle of reafon or juftice as applied to this fpecies of 
contra£f, be required to indemnify him: the indemnity 
flipulated on his part being only againft the perils de- 
feribed in the policy, as far as they operate upon the pro^ 
perty infured adverfely, and not through the medium of 
any aA or negle£i $n. the part of the ajfured himfelf, pro¬ 
ducing the lofs* of the property infured. In the prefent 

t 

cafe, (laying out of our confideration die fubtraflion of 
the papers, folely becaufe the defendant’s counfel, relying 
on the other obje£f ion being in his favour, has chofen 
exprefsiy to renounce relying in argument on fuch fub* 
tiaflion as a competent ground of condemnation,) the 
nullity of pafiTportfrom the defers,ftated as belonging to 
it, and to winch the einderwritcr’s objedlbn is confined^ 
is the circumftance immediately inducing the condemn¬ 
ation in queftion, and for which the owner is refponfible; 
and that, whether the want of this^ document arofe from 
his own default, or from that of his captain; inafmuch as 
there is no count for barratry in this declaration, nor any 
evidence fuggefted to fupport it, if there had been fuch a 

' count. 
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count. But it is fai^, inafmuqh as there was no war¬ 
ranty or ireprefentatioh of the ihip being American in this 
cafe, that upon the authority of Danvfon and Another v. 
Auyt 7 Eafi, 21^^; and in conformity to the principle of 
our decifion in that cafe, we are bound to hold the want 
of proper documents (required by the treaty between 
France and America) to be immaterial.- But it will be 
recolle£);ed that this was laid down in the cale of an in- 
furance upon goods; where the owner of goods has no 
concern in the obtaining of the proper documents with 
-which the veifel is to be furnifhed for her voyage ; and 
if that which is laid down as faid by me at nifi prius in 
p. 367. of that cafe, .be fo qualified, viz. by a reference 
to the infurance as being on goodsf nothing will be found 
which will even colourably be at variance with what is 
held by us on the prefent occafion. In p. 3 ( 58 . of that 
cafe I am reported as having faid, with the concurrenco 
of the other judges, that, as die ihip was not repre^ 
« fented to be American at the time when the infurance 
« was eiFedled) the affured was not bound by it} and 
« there being no undertaking in the policy itfelf that‘(he 
« was an American^ there was no necelfity for her being 
<* documented as fuch.** This is alfo true with reference 
to a policy fuch as that was, on goodu But in a policy 
on Jhipi (and this whether there is a warranty or repre<» 
fentation refpe£ling the nation to which a ihip belongs 
or not,) as th# ihip-owner is bound to have fuch docu.* 
ments as are required by treaties with particular nations 
on board, to evince his neutrality in refpe^ to fuch na¬ 
tions ; the want of them in the event of capture, and 
when the produd^ion of them becomes neceifary, is moil: 
material. But in refpeA to a ihip which is not the ob- 
jefi either of reprefeutation or warranty, the eziilence of 
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fuch papers 0/ the commencemhit of the voyag^, (whidi 
• in Rich v. Parker^ 7 Terin Rep, 705'., were held ncceflary 
to a warrantee^ fhipy) or the want of them at any other 
time or for any other purpofe but the one above fpeci- 
iSed, is immaterial. * In Chrijiie v. Secretan, 8 Term Rep, 
192.9 it might be fufficient to fuftain the judgment as 
given in favour of the plaihtiffsj to fay that that was alfo 
th^ cafe of an infurance on goods, without warranty or 
' rep'refentation as to the nation of the Ihip; and that in 
hich cafe the aiTured, the owner of goods, was not liable 
to fuifer in refpe£t of his infurance, on account of any 
'^efed in the documents belonging to the with the 
procurement or' exiftence of which he had no concern : 
but .tlie judgment certainly refts upon a diflerent founds 
ation } indeed upon one which (according to the opinion 
we have intimated, viz. that the alleged grounds of a 
foreign fentence, as well as the fentence itfelf, are to be 
looked to,) muft be deemed by us more queiftionable. In 
refpe^t to the cafe now before us, upon the fingic ground 
which has been already fuggefted, namely, that the three 
fubjefts of. infurance, (hip, goods, and freight,. all of 
them belonging to nearly the fsme American proprietors, 
wi&re condemned on account of the common default of 
gU '%he proprietors in their Joint charaffer ^ Jlnp-^wners, 
in not having a regular paflport on board, as required by 
the treaty of their own ftate with France, we- are of opi¬ 
nion that the pfaintsiFs, the afliired, cannoAlaim from the 
underwriter an indemnity for a lofs thus occafioned by 
themfelves; and confequently that in this cafe a n^nfuit 
is to be entered. 
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The Kino agatnji The Juftices of Kent. • 

r 

Petition was prefcnted to the juilices of Kent at thwf '^•’^**** 

general quarter fclTions in January iaft, ftom cer- ^ having^ 

tein perfons ftating themfelves to be millers in that 

county^, and within the defcription of millers men* ' | 

tioned in the ftat. t Elh, c. 4.5” which petition ftated in which iaft mtn- 
- , „ , , ., , - t'on*** ftajute, 

lubftance that the wages paid to them for man^ years in cxtcnAon of 

paft by their refpeAive employers never exceeded and il’J.fji'thonwi 

often fell fliort of one guinea a week : that their day- 

work was long, and fometimes they were alfo obliged *** 

to work in the night $ and that by reafon of the great in- 

creafe which had of late years taken place in the price of ithwwtt 

' i K z fSc.vrvxirkmtn 

the neceflaries of life, their waees were become wholly wWwvfr, 

, GIaj thia Court 

inadequate to their fupport and maintenance; and that granted smanV 

not lefs than 4/. 6 d, a day, with a proportionate aUow- jiXc'irfte^of 

ance for extra work, would fufEce for that purpofe: j^p[iMtlonor 

and concluding with a prayer (in |he relative terms of 

the fe^ion of the icth fe£iion of the ftat. c JS/«. c* 4.) that county, 

<< that you the faid juftices or the more part of you, to make fuch 
* * ‘ ^ a ratcj which 

and the faid ftierilF (if you the faid fiieriff' conve- application the 

niently may,) will, at the general feffions firft to be ie£'fe?to’hrar 

“ holden and kept in and for the faid county after Eajier confidering*uIat 

« now next enfuing, or at fome time convenient within |5{Jdi5i,if,vtr 

fix weeks next following the faid Feaft of Eafter* af- *•'* 

« femble yourfelves together.; and being fo aftembled, 

and {Calling unto you fuch difereet and grave perfons 

« of the faid county as you ftiall think meet} and con- 

** ferring together refpe£iing the plenty or fcarcity of 

f* the time, and other circumftances neceflarily to be 

'D d 4 « con- 
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The Tufticei o| 

- Kbmt, " provided^ 


** confidered(a),; that ypu lyill limit unto and appoint 
the wages of millers in the county aforefaid, accord- 
M ing to the forn^ of the ftatute in that cafe made and 


This application of the journeymen millers was fup- 
pprted by counfel at the laft Eajter feifions; and* was 
then oppofed by counfel on behalf of die mafter millers^ 
principally, as it feemed, on the ground that the ftatute 
of Elizabeth was conftned, if not in the terms of it» 
yet by conftru£lion and in pra£l;ice, to the wages of la¬ 
bourers in hufbandry ; and this as well fince the a£l; of 
I Jac, I. ( 5 . as before. And the Seifions finally 
refpfed to upon the petition, upon the ground, as it 
now appeared to the Court, that they had no jurifdi^lion- 
to interfere in the cafe of thefe petitioners} and not 
upon therefult of a difcretionary judgment formed upon 
the fubje£):-matter of the petition. 


' Whereupon The Attor^ey-General (and Gurney) applied 
in the laft term for a mandamus to the juftices of Kent^ 
u compianding them, together with the Iheriif of the 
fame county, if conveniendy he may, purfuant to the 
ftatute in fuch cafe made and provided, to hear and de^* 

(4) Hcft the words following in the ftatute are ** Jball hawt autborUy 
hy Virtue thereof, within the liniita and precinfla of their fevcral com- 
** miflions, to limit, rate, and appoint the wages, as well of fuch and 
** fb many of the faid artifioers, handycraftfinen, hulfbandmen, or any 
<* other labourer, fervaet, or workmans wbffo wigu im.tim AafA 
inn by fiof er fittute rated ar affanttd (i) j as aifo the wages of 
all trtber labeurtru artifitrtt %»arkme% vr affretuka af bujbandryt 
bavamt btaa rattdt as they,'the famojudifes,' tec. Aiall think pect by 
1* their difcrctions to be rated, limited, or appointed,** 


(■) Sea various ftatuteson this fobjeft under titlCi Artificere and 
^^bonniraa in the Index to the Stentta or JSsrge. 


ter mine 



IM THE FlFTT'tlRST TniE OF" GEORGE ni* 


397 


Tb« Km* 

Lm 


tennine upon the application of certain millers of the i8ii« 
laid county» for them the faid keepers of the peace and 
joftices to limit, rate, and appoint the wages of millers in 
the faid county.' And the Court were referred to the fol-'*^^* £ MT. 
lowing cafes upon the fubje6:: Snape v. Dowfe, Comb, 3. 

R. y.* Chan^m, Carth, 156. Q. v. London^ 2 Salk, 442., 

3 Sedk, 260,, and 6 Mod, 204. R, v. Gregory^ 2 Salk, 484. 

Q, y. Corbett, ^ Salk, 261, R, v. Pope, 5 Afcd. 419. 

Q, V. Gouche, 2Ld, Raym, 820. JR. v. Helling, i Stra, 8. 
and Shergold v. Holloway, 2 Stra, 1002. ; and 4 Com, 

Dig. 554. tit, Jujlicesef the Peace, (B) do., &c. • 


Lord Ellenborouch C. J. then faid that if the juf« 
tices had reje£led the application in the exercife of the 
difcretlon yefted in them by the legiflature, this Court 
would not interfere; but if they had reje^ed it on the 
ground now dated, that they had no power to grant it, 
the Court would interfere fo far as to fet the jurif- 
di£l;ion of the magiftrates in motion, by dire£ling them to 
hear and determine upon the application. The Court 
therefore granted a rule to diew caufe, 8cc. 

Park, Taddy, and Berens, now Ihewed caufe againft 
the rule ; and fird faid that the judices in feflions had 
heard the application made by counfel on the part of the 
journeymen millers; but they alfo admitted that the 
counfel who oppofed it had infided that by the condruc- 
tion which had been put upon the a£t of Elizabeth, the 
diferetipn of the magidrates in the aiTedinent of wages 
was confined to labourers and fervants in hulbandry; and 
that the Sedions had on diat ground reje£):ed the applir 
cation. [Upon which Lord Ellenborough C. J. oblerved, 
that it was evident that the magidrates had never exer- 

cifed 



39 ? 

i8it. 


' Tlie Kino 
»geimfk 

VTfae Jaiticcs 
Kamt. 


CASES IS TRINITT-TERM 

I 

cifed tlieir difcretion at all upon *the queftioni whether 
the application was fit to be granted, of not \ bu^ ap¬ 
peared to have confidered that they had no jurifdi£lion 
to hear it; therefore they could not be faid to have al¬ 
ready heard the application.] They then contended 
that the confideration of the rate of wages was a matter 
which the legillature intended fiiould move entirely from 
the juftices themfelves in the fpontaneou^ exercife of 
their own difcretion i but that no perfon could call 
upon the^n, as a matter of right, to hear fuch an applica¬ 
tion.* But principally they relied on feveral cafes, where 
it had been held that the fiat. 5 EHz, only extended to 
give the jufiices authority to fettle the wages of fervauts 
in hulbandry } within which defeription the prefent ap¬ 
plicants did not bring themfelves. And they,added that 
the policy of the ftate was againft the extenfion of fuch 
a power, which placed the. ignorant and the idle upon a 
level with tlie expert and induftrious. The cafes refer¬ 
red to were Tie King v. Gregory (a), Tie Queen v, Lon^ 
don ( 3 ), The King v. Tie Inhabitants of Halcott (c), and 
The King v. Devall (d). [Lord Bllenhorough C. J. It 
might have been doubtful upon the ftat. of the 5 A//z. 
e, 4.: but what doubt can there be as to the general 
power of the juilices in this matter upon the ftat. 
\Jac,in c, 6,2 They admitted the generality of the 
words in the ftatute of James extending the power of 
the juftices to affiwthe rates of wages of any labourers 

(j) HU. to tf'i 3* • Salt, 484. 5. 

' (^) T*. 3 iS. 44s. ; an<S 6 Hfd, 204. Thefe were cafes of ordcni 

to enforce the ftrfmut of wages to individual labourers. 

(e) 6 7 trm Htp. 583. Thsc was a queftion of, fettlement, and turned 
on the authority of an <irder of a juAiee for difeharging a feivant (not 
Aatcd to be in hudMindry} froin her auAefa fbrvice. 

(d) ^Ktb> fad* 

and 
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and Mit>rkmen whatfoever: but ohfimred^ notwithftanding, 1811. 
that no notice appeaw fO bare been taken of it in any of 
the fubfeqttent cafes | and 
only temporary in t^e firft 

ance of it was by the (lat. 16 Car. i. c. 4, /. 2.9 there 
might, from the period at which the laft pafled, haire 
been a doubt whether the original ftatute had been con» 
tinued by a competent authority (<7). 

MU. 

. I 

I 

Lord Ellenborough C. J. I cannot fee what ground 
there can be for the doubt fuggeiled as to the efficacy 
of the Hat. 16 Car. 1. r. 4. /. 2. for continuing the ftat. 

(a) This and other aOs which are clafled with it in Rumhtgtai't edi¬ 
tion of the StMtetf as pafled in tlie i6 Gar. i. were pafTed in the Long 
Parliament, which met at IVsJItmnfitr on the 3d of Ntvemhr 1640, in 
the 16 Car. 1., who began his reign on the 17th of itfe'cA 1625. The 
order in which the Statures were then clafled by chapters is entirely ar¬ 
bitrary, and gives no clue to the period of the feflion whrn any piiticutar 
adl was paflid. Chapter 1. is for preventing of inconveniences by the 
‘ long intermiflion of pirliamenc. This Is recognized indeed, but in 
terms of ftrong icprobaiion by the flat. 16 Car. a. 1. 1- Chap t. is the 
flrfl « aft for the relief of hii majefly’s army, and the northern parts of 
the kingdom and Chap, f. Is for ** the reforming of foVne things mif>* 
taken'* in the iaft mentioned uA.^ The daufe in queflion ftands neat as 
f. t. in Chsp. 4. (tile refl of the afl being expired and omitted) under the 
title of **'Ana£t for the Jttrtbtr relief of his majefly's army and the 
northern parts of the kingdom." 'The flrfl a A for ahbrer;iating S/IUbath 
IMS term ftands as Chap 6. It it |femarkable, iiowever, that when Mi* 
tbaelmat term was further abbreviated by the ftat s4 On. c. 48. no 

kind of notice is taken in it of the former ftatute, though fovrral of its 
provifions are repeated verbatim. The ftatute for abolifliing the Court 
of Star Chamber, which was paflTed in 1641, ftandsas Chap. zo. The 
next in order, (Chap. ii.) repeals the ftat 1 Ehtt. 1. 1. ccmceming com* 
m>flioners for caufes eccltflaltical) and this repealing law is recc^nized 
by the ftat. 13 Car. a. ft, 1. 1. is. as a law pafled in the 17 Car. x. If 
the ordtr of the chaptcis denoted the relative period of enadment, thia 
vi'ould be decifive. All the aAsilated in Ramiwgtsa't edition, as of the 
i6Gxr. f., which are ftated at large, (and, I prefume, all incluflveto 
Chap. 37.) are pafled Irt the napte of the king: the greater part of U>em, 
however, were temporary, and are marked as expired laws: but there 
is this reference to Chap. 33. *■ See ao aA for the fettlement of /re* 
iamJf pafled in that kingdom anno 14 Ci^. 4.166s., by which this and the 
following aAs conceniing Irstaad are, befldea their expiration, of no 
force.” 


fuggefted that as the a£l was 
. n .in . 'Jtaf^s of 

inltance, and the laft continu- Ktnr. 


X Jac. 
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i8t I. t Jac, 1. There are Teveral ftatutes placed fubfequent to 

” this in the printed ftatute books, of the force of which there 

TheKiMa * 

is no doubt; fuch as the ftatute for fiiOrtening Michael- 
KtHT. term, and the ftatute ibr the abolition of the Court 

of Star Chamber : and taking the ftatute of James x. 
to be a fubfifting law, the words of it are large enough 
to include the perfons now applying. We do not how- 
, , ever, by granting this mandamus, at all interfere with 
the exercife of that difcretion which the legiflature meant 
to confide to the juftices of the peace in feflions : we 
mily fay that they have a difcretion to exercife ; and 
therefore they muft hear the application : but, having 
heard it, it refts entirely with them to a£t or not upon it 
as they think fit. 

Grose J. agreed. 

Le Blanc J. We only fay that the juftices have au¬ 
thority to z€t upon the fubjed-matter of the application j 
,and that they are to hear it,and then to determine whe¬ 
ther in their difcretion they think proper to fix a rate of 
wages. 

Baylet j. We tell the j^iftices that they have autho¬ 
rity by law to fettle a rate of wages for the perfons ap¬ 
plying : but we do not fay that they are to exercife that 
authority in this inftance. Let them hear the ap¬ 
plication. 

# Rule abfolute (a). 

The Attorney-General, Garrow, Gurney, and Andrews, 
were to have fupported the rule. 

(«) The Jufticce of Ktta, at 1 was aftemardf infwmied, heud thf 
application, but iriiifed to nakedly r^tc. 
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HahEurv againfi Guest# 

J^lCHjtRDSON moved that the plaintiff might be at 
liberty to execute a writ of inquiry, notwithftanding 
a writ of error brought and pendingi., He ftated that 
this was an a^ion upon a bond with a condition to per* 
.form an award, which condition was fet out in the de¬ 
claration, and breaches ailigned with damages purfuant 
to the ftat. 8 & 9 8. The defendant pleaded 

a judgment recovered; but for default of proving the 
record, judgment had been given againft him; upon 
which he brought the writ of error. This motion was 
grounded upon the conlideration that, witliout a writ of 
inquiry executed, (the ftatute being compulfory (a) in that 
refpe£I,) the judgment obtained by the plaintiff would 
be unavailing, though it were confirmed upon the writ of 
error. And that, if the writ of error were permitted to 
fttfpend the plaintiff’s proceeding to affefs his damages 
upon the writ of inquiry, and enter up final judgment 
thereupon, there might be two writs of error upon the 
fame record; the one upon the judgment already obtdned, 
and the other upon the final judgment after the ex¬ 
ecution of the writ of inquiry for the affeffment of da¬ 
mages. 


Leave given tn 
the plaintiff in 
debt on bond 
conditioned to 
perform an 
award, after 
judgment for 
him upon a plea 
of judgment re¬ 
covered, to ex¬ 
ecute a writ of 
inquiry upon 
the ftat 8 fo 
9^3. f.i». 

7.8. after a writ 
of error allowed, 

and to fign n 
new judgment 
on the ternia of 
paying cofta, 
and putting the 
defendant in' 
ftatu quo, ftc. 


The Courtf after fome confideration, granted a rule to 
(hewcaufe; obferving,that it appeared upon the face of the 
record,that there muft be a writ of inquiry executed before 
the plaintiff could be eiititled to the fruits of his judgment. 
And afterwards the rule was made abfolute,(with the con- 

(a) See /Faket v. CailSiigt t TtruhRtf. is6., and fevcral prior and 
(tabAqucae cafee. 


9 


fent 
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x8itk 

Hanbvjit' 

CvilT. 


fFeiHtfJiti 
Jul^ 3d. 

The exchanging 
guineas for ' 
Bahk-note«» 
taking the 
guineas in fuch 
eseliange at a 
higher value 
than they were 
current for by 
the king*s pro> 
clamai loni is 
not an offence 
egainff the ftat. 

e, 19, 


■ 

fent of Cowhy for the defendant,) that the plaiiftiff fhouM 
he at liberty to execute a u'rit of inquiry, notwithftanding 
the writ of error allowed, and alfo to lign a new judgment, 
pn payment of cofts, to be taxed by the Mafter j the plain¬ 
tiff agreeing that the defendant ihould be in'the fame fitu- 
ation with refpe£l; to his writ of error *, and that the plain¬ 
tiff would pay the neceffary expence, if any, of placing 
him in that fituation, and the cofts of this application. 


I’he ICiNo agatn/i De Yonoe. 


''JpHIS indictment charged that the defendant^ not re* 
garding the laws and ftatutes of this realm, &c< 
on the 26th of Decemhtr^ 50 Geo* 3., with force and 
arms, at the parilh of Zu Boteiph^ AldgaU^ BCc. in Lon* 
don, unlawfully did exchange certain coined gold of this 
realm, i. e.*50 pieces of gold coin of this realm called 
guineas, of the value of 52/. 10/., with one Jefnatius 
Call, receiving of and from the faid J. C. then and there 
more in value, henejit, profit, and advantage, for the faid 
gold coin fo exchanged, i. e. for the faid 50 pieces of gold 
coin of this realm called guineas, than the fame is declared 
hy a certain proclamation of his late majefty King George i. 
given at his court at $t, James*s, under his great feal, 
the 22d of December 1717, to be current for within this 
his m^jefty’s realm, and other his dominions; i. e. two 
promiffory notes of the Governor and Company of the Bank 
of England, called Bank-notes, for the payment of the 
fum wf to/, each, and of the value of xo/. each 3 twey 
other promijOTory notes \>f the faid Governor and Com- 
pvny, called Bank-notes,'for the payment of the fum of 

5/. each. 
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each, apd of the value of '$1, each; feven other 
promiiTory nqites of the faid Governor and Company^ 
called Bank-notes, for the payment of the fum of 2/. 
each, and of the value of 2/. each; and twelve other 
promhTory notes of the fxid Governor and Company, 
called Bank-notes, for the payment of the fum of 1/. 
each, and of the value of i/. each; and one piece offiver 
coin, called a dollar t of th^ value of 5 Jbillings ; in con¬ 
tempt of the king, &c. and againll: the form of th(( 
ftatute in that cafe made. There were other counts to 
the like effe£%; one dating that the Bank-notes and dollar 
taken by the defendant in exchange for the 50 guineas 
amounted to 3/. 154-. more in value, benefit, profit, and 
advantage for fuch gold coin of tlie realm than the fame 
is declared by the aforefaid proclamation of Geo, i. to 
be current for within the realm : another, that the de¬ 
fendant received from J, C, i/. 6d. more in value, &c. 
for each guinea than the fame was declared to be current 
for by the proclamation ; and dating the value of the 
Bank-notes and dollar exchanged againd the 50 guineas 
to have been altogether of the value of 56/. 5/. 


i8i-i4 


Tm KxMq 
Dslfeiic*. 


After conviflion at the trial befqre Lord £llenh- 
rough C.J,t in London^ Tdtet Trinity term 1810, and a 
motion in arreft of judgment, made by Marryat in the 
Michaelmas term following, on the ground thal the f»£ls 
charged in the indidment conftituted no offence either 
againd the dat. 5 & 6 Ed, 6, c, 19. or any other datute, 
or atcomntoh law; the cafe was adjourned into the Ex¬ 
chequer Chamber, to be debated bqfore all the Judges. 
It was accordingly argued there, by the JttorneyG^Cd 
for the profecution, and by Martyat for the defendant; 
^d a limilar quedion, in the cafe of The King v. Wright^ 

8 was 




tSil. 


tHeKiNtt 
sgritfi 
Db YaMOX. 


Ci)|SE8 ZM TRINITY IXRI^ 

vai alfo argued there by Beji for the profecuUoni add 
King for the defendant. The arguments pf the learned 
counfel have been already publiflied by one of thedi (d)# 
and therefore it is fufficient to refer to that authentic pub* 
lication for the grounds on wluch the cafe was argued by 
diem* And now^ 


Lord EllenboroughC. delivered the judgment 
of die Court in this cafe. 

This was the cafe of a convi£i;ion upon an indifiment 
tried before me at the fittings .in after Utt Trinity 

termi on which judgment was in the Michaelmas term fob 
lowing ftayed, by order of this Court, upon a queftion of 
law referred by me for the determination of tlus Court, 
upon the motion of Mr. Manjat ; and as it appeared 
that a fimilar point had occurred before, and had been 
rdTerved by the Lord Chief Jullice of the Common 
Pleas, in the cafe of The King v. Samuel IFrightt at the 
Buckingham alfizes in the fummer of laft year, for the 
’ opinion of all the Judges} it was thought fit by us that 
this cafe ihould alfo be referred to the fame opinion of 
all the Judges, upon argument to be had before them in 
die Exchequer Chamber. Both cafes have been fince 
folemnly argued at feveral times befbre the Judges, three 
of whom were abfent from indifpofition at different pe» 
riods in the courfe of the feveral arguments ; but I am 
not aware diat any of them differ in the refult from die 
other Judges who were prefent at the laft argument, ahd 
wMch took place upon this cafe of The King v. De Kenge, 
The offence charged in different counts of this indid- 
ment was the exchanging certain coined gold f this kingdomf 


(a) See tbe <* Report of the Cafet of Tie Xbg v. and Yb 

JkOf V. De Ttege,” hf Mr 

that 
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that is to fa'j% 5® cnn of this kingdom called 

guineast f the value f los., •mthaperfn of the name 
tf Call, and receiving from fuch perfon more in valuer hene» 
fU profit^ and advantage for the faid coined gold fo ex~ 
changed^ than thg fame was deelaredt by a proclamation of 
his late tnajefy -king George the frjl to be current for* 
The exchange was ftated in the indi 61 ;ment to have been 

e 

made of thefe guineas fir certain promijfory notes f the 
Governor and Company <f the Bank of England, together 
with one piece of fiver coin called a dollar. In the refult^ 
all the Judges prefent at the laft argument were of opi¬ 
nion, that the exchange delcribedon this record, L e. of 
guineas for Bank-notes, tadring the guineas in fuch ex- 
*change at an higher value than they were current for by 
the king's proclamation, was not an offence againft the 
$St6 Ed, 6., upon which the iiidi^ment was founded. 
The confequence of this opinion of the Judges is, that 
the judgment in this cafe of The King v. De Tonge, de¬ 
pending in this court, ought to be arrefted; and it it 
therefore by us arretted accordingly. 


E 9 


4oi ^ 

«8ti. 

The K.if«a 

D.tS’... 
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1811. 

Wtdn^dMf 


The King againfl Webb» Barber, Townshekd^ 
Farkes, Ledsam, Warner, Pritcket, and 
Goddington. 


A great romher '^pHis was an indidment found at the Quarter Sef- 

cf pcrfonsatEir- X ' . ^ . 

Mtin^/rfM,(asco) fious in Warwickjbtre^ and afterwards removed into 
rxterlion to this court by certiorari. The indi&ment contained eight 

ao,coo, cove* 

mnteri i->y a deed of copartnerfhip to raife a large capital (aOfCroo/'.) by fmall fubfcriptiona of 
x/. for each fhare, for the purpofe of buying corn, grinding it) making bread* and dealing 
in and dlAnbuting flour or bread amongft the partner*, under the name and firm of 7 m 
Birmingham F/eur «ih/ BrtadCompany \ and under the management of a committee} and 
covenanted that no paitnei fliould hold more than so Ihares, unlef* the fame ftiould come 
to him by marriage, See. or aft of law} and that each member fiiouM weekly purchafe of 
the copartnerlhip a certain quantity of bread or flour, not exceeding it. in value, for each 
Ih^re, as the committee Ihould appoint} and that no partner fliould alfign hie fliais, unJefa 
the aflignee fliould enter into covenant with the other partners for the performance of all 
covcnvnts in the original deed} and that the majority of partnera at a pubLc meeting might 
make by.laws to hind tlie whole. 

And upon an indlftment againfl feveral of the partners, charging them, upon the ftat. 
€G. I. f. 18./. iSdifdiq., as for a public nufance, with Intending to prejudice and 
aggrieve divers of the king's fubjefts in their trade and commerce, under falfe pretences of 
ciic public good, by fublcnbing, collefting, and raifing, and alfo by making fuhfiriptiont 
towards raifing a large fum for eltabliflnng a new and unlawful undertaking, tending to tie 
eommon gnevanee, SoG. of great numbers of the king’s fubjefts in their trade and commerce, 
s. e. m<iking fubfcriptiona towards raifing 20,000/. in ac,oco fliares, for the purpofe of 
buying Lorn, and grinding and making itinto flour and bre^, and dealing in and dillribut* 
Jng the fame; and alfo with prefuming to aff as a ttrporate iotfy, and pretending to raije a 
transferable and affignahle fiotkm’iot the fiime poipofes } 

The jury having found fpecially, that the company was originally, (during the high price 
of provifions} inftituted from laudable mattves, and fu the purpofe of more re^arfy fupphlng 
tbe town of B and the ndghbturbood vntb four and bread, and tliat the fame vias originally, 
and Jnll IS benefidal to tbe inhabitants at large, but 11 (1 e • at the time of finding the fpetiaj 
verdift, which does not include the time of the offence charged in the indiftment) pre* 
judicial to the bskers and millers ol the town and neighbourhoM in their trades: 

The Court gave judgment lor the defendants, confidering ihe cafe not to be within the 
flat 6G. i.c.iS f 18 A 19., on wliifh the indiftment was framed. For, 

ifl, Tiie faS of any nufance is negatived by tiie fpecial verdift, dursng tbe time to wLui 
tbe ojfeiKts charged relate. 

stfiy. Though tbe defendants are found to have raifod a Urge capital by-fmall fobferip. 
tions, wliiuh is one ingredient of a nufance mentioned m the aft) i. e» whete referable 10 
undertakings prohibited by the afty and though tbe (hares, were made transferable to a ter- 
tain extent, {but to a tertain txunt emly,) ue. upon the veudee’s entering into flmilar cove* 
■tants with the original partners, which may Ite another ingredient of a nufuiee in the aft { 
and though tiie defendants have afl^imed ctnain equivocal indicia of a corporation, L e. the 
takaiit a common name (though this was not fofltid by the jury,) having a miinaging com* ^ 
mittee, general meetings, and a power to make by*lam} yet all thefe things being done for 
tbe purpoje of buying corn ami making it into four ana bread for tbe fuppfy of tbe partners ; which 
does not, upon the face of it, appear to be a dangerous and rntfchlevous undertaking, 
tending to the cchnnion giievance, Ac. nor it found m faft fo to be; and not being one of 
the fpecific nufancea prohibited by tbe flatute; namely,, the afting or pretending to aft at 
• body corppratej^tbc raifing or pretending to raife transferable fluck ; (even if that be a 
nufance per fo wan|if the aft, without reference to the nature of the endertaking ;) the 
trensferring os pr^foending to transfer any (hares in fuch flock without aothoiity by flatute j 
the afting or pretending to aft tinder any charter granted for (pecial and different purpofee 
by perfoas uflog fuch charter for raifing or transferring flock ;-or fo afting under any obfo* 
Icte charter, become void or voidable by non ufei', abufeiT or for want of cleftion; it ia not 
trilhia the terns and intent of the nufiuecs creat^ by that flatute* 
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founts} upon the firft, third, and fourth {a) of which 
the defehdjantd were acquitted at thq trial. The fecond 
Aated that the defendants, contriving and intending to 
prejudice and aggrieve divers fubje£ts of the King in 
their trade and cohimerce, under falfe pretences for the 
public ^ood, after the 24th of June 1720, to wit, on 
the I ft of 'Auguji 1808, at Afion^ near Birmingham^ in 
the county of Warwickt did, according to their own de>* 
vice and fcheme, make fuhfcriptims towards railing a great 
fum of money for eftabliftiing and fetting on foot a cer¬ 
tain new and unlawful undertaking tending to the common 
grievance^ prejudice^ and inconvenience of great numbers 
of the King’s fubje£Xs in their trade and commerce ; 
that is to faf, did make fubferiptions towards raifing a 
Aim not exceeding 20,000/., to be divided into more 
than 20,000 parts or (hares, for the purpofe of buying corup 
grinding the famcy making bread, and dealing in or diflri-^ 
bating of flour and bread, and' for other purpofes un¬ 
known ; which undertaking was a public undertaking, 
and did then and there and ftill doth relate to affairs in 
which the trade, commerce, and welfare of great num¬ 
bers of the King’s fubjedVs were and are concerned $ to 
wit, at, &c. to the common nufance of all the King’s fub- 
]e£ts, againft the form of the ftatute, and againft the 
peace, &c. The 5th count charged that the defendants 
fuhfcribedtowardscoUeSiing and raifingbyfubferiptioni, great 
fum of money not exceeding 20,000/. to be divided 
into not more than 20,000 (hares, for the purpofe of af- 
(Ifting and favouring a certain other new and unlawful un- 

(d)' The firft count charged that the defendant !kdt fv^fuhlie 
fubferiptiont, and drew in many unwary pet tons to fubferibe therein 
towards raiflng a great fum'of money, fte.' The 3d was for taking Aich 
fiibfcriptioni} and the 4111.was for excitinf petibns to fubferihe. 
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^rtalfing tending to the common grievance, Igtc. (as befote) 
i and did then and there pay upon fuch fubfeription cef-* 
tain fmall fums, amounting in the whole to a large £um» 
to wit| 30/. i which laft undertaking was a public under¬ 
taking! &c. (as before). The 6th count charged that the 
defendants prefutned to aEt'as if they vtere a cotporate body, 
and pretetuied to raife a transferrable 'and qjfgnahleJloch, 
witliout any legal authority, and without any charter 
from the crown for fo doing; that is to fay, as a corpo^ 
rate body, for the purpofe of buying corn, grinding the fatne, 
maiing bread, and dealing in or diftributing of four and 
bread, and for other purpofes unknown; and having a 
number of Jhares not exceeding 20,000, tranferrahle and 
tfftgrwble by and from the holders of fuch (hares to any 
pther perfon or perfons at the pleafure of the holders 
thereof} to the eomnun mfance of all the King’s fubje£ls, 
&c. agatnft the form of the (latute, &c. and againft the 
peace, &c. The 7th count charged that the defendants, 
without any legal authority, and without any charter 
from the crown for fo doing, pretended to raife a tranf- 
ferrabJe foch to a large amount, to wit, not exceeding 
20,000/., to ba divided into not more than 20,000 
ihares, valnch Jbares were to be and are transferrable and 
affgtusble from the holders thereof to any other perfon 
or perfons at the pleafure of fuch holders \ to the common 
nufance, &c.^and againft the ftatute, &c. The 8th 
count charged that the defendants, contriving and in* 
temhng as aforefaid, did^ according to their own device 
and fcheipe, further countenance and proceed in a cer* 
tua. other new and unlawful undertahing, tending to the 
temmon grievance, prejudice, and inconvenience of great 
numbers of the King’s fubjefis in their trade and com- 
mtfce} that is to fay, an undertaking for the purpofa 

of 
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of buying com, &c. (as before)}’ which laft was a pub* l8i r. 
lie undertaking, and did the|n and there and ilill doth 
relate to afiairs in which the trade, commerce, and wel* 
fare of great numbers of the King’s fubjedfcs were and anicSthi^ 
are concerned; to wit, at See, to tho common nur 
fance^ &c., againft the form of the ftatute, (See, and 
againft the peace, See, 


Upon thefe feveral counts the juiy found a fpecial 
ver^di£t, which Hated in fubllance, that Birmingham, 
in the county of Warnuick, is a large and populous town^ 
inhabited by many perfons employed as labourers and 
workmen in divers manufa^ories carried on there $ and 
that in the year 1796, the price of bread haying rifen to 
a very great and extraordinary height throughout the 
kingdom, a deed poll, dated iid of September in that 
year, was executed by the defendants (fiarher, Tovm-f 
Jhend, Warner, and Goddington,J and divers others to the 
jurors unknovm; the faid named defendants and the 
faid other perfons then being inhabitants of Birmingham, 
or the neighbourhood thereof) whereby each of the faid 
parties whofc names were thereunto fubferibed mutually 
covenanted and agreed with the others, their executors, 
^c. and afllgns, that the parties thereto Ihpuld be joint 
traders and co-pa|ptners in the bufinefs of buying corn^ 
grinding the fame, making bread, and dealing in and 
didributitlg of flour and bread, in fuch manner as IhouM 
be thought moft advantageous to the co-partnerfhip by 
^he committee for the time' being, to be appointed in 
manner therein mentioned; and that the co-partncr(hip 
{hould commence from the of June then laft, and be 
continued until determined in manner thereinafter men- 
$ioned^ and Ihould be carried on under the name or 

E e 3 fif 
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of Th^ Birn^inghum Ftour apd Bread Company t and alf^ 
the faid joint trade Ihould be carried on upon ^ ca¬ 
pital or joint (lock not exceeding 20,000/., to be divided 
into not more than 20,000 equal {hares. And it was by 
the faid deed-poll, amongil other things, agreed that no 
partner fliould hold more than ao'dia^es, unlefs the fame 
ihould come to him by marriage, or other means therein 
mentioned. And that if any transfer, fale, or ailign- 
ment ihould thereafter be made by any of the faid part- 
.pers to any perfqn hplding or entitled to as many (hares 
SS (bonld, with the (hares fo transferred, fold, or af- 

* I * • 

Cgned^ exceed 20 in number fpy eaph member, (except 
by marriage, bequefli, fuccellion, or othei* a£t of law,) 
that fuch (hare and (hares as (hould exceed 20 for eaclf 
perfon, Ihould (ink into the faid capital or joint (lock for 
the bene^t of the faid copartnerlhip. That ground ftould 
be bought OK i^ented, and proper mills, (lore-rooms, 
bake-houfes, and other conveniencies ihould be erected, 
and the bufinefs carried on where the' committee for the 
time being (hould appoint. And that each of the par¬ 
ties thereto, his executors, ^Scc, and aligns, in refpe£fc 
of each (hare,(hould weekly purchafp from the co-partner- 
ihip, at the price§ fixed by the committee, fuch a quan¬ 
tity of (lour and bread, or flour, or bread, not exceeding 
in value 1/. a week fqr each (hare as the committee 
(hould deem expedient. That in default of the party 
paying for the fame, his (hare ihould be forfeited and 
fold, &c. [The deed ^en contained a proviflon for the 
appointment of a committee of 2X partners for the ma¬ 
nagement of the concern.] That the coinmittee (hould 
ponyene a general meeting of the partners yrhen they 
(hould think proper, when a (late of the affairs of the fai4 
partncrlhip (hoqld be laid before theqi, and the votes jofq 

majority 
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majority of the partners in value tl);en prefent (hould be final 
and conclnfive; the. votes to be taken by fliares, and not 
by voices. That ^e faid capital or joint ftock fhould be 
paid .to the bankers for the time being, by fuch inllal- 
ments as Ihould be ordered by the committee, fo as no 
call Ihould exceed lo/. per cent, on each lhare, or be made 
at lefs than.a month from the preceding call | and every 
perfon who ihould negle£t or refuie to make good fuch 
payments for a month ihould forfeit his iharcs, which 
ihould fink into the joint ftock. That no partner ihould 
at any time, fell, aflign, or transfer any ihare or in* 
tereft in the faid joint trade to or in truft for any perfon', 
unlefs the perfon to or for whom the fame ihould.be fold 
afiigned or transferred ihould enter into fuch covenant or 
covenants with the partners for the time being in, the- fiud 
joint trade, or with a truftee by them or their committee 
to be appointed, for the performance of all and every the 
covenants, claufes, and things therein contained, by vir* 
tue of a power thereinafter contained; in the fame 
manner as fuch perfon fo felling, aifigning,or parting with 
the fame ought to do or have done, and as fuch perfon to 
or for whom the fame ihould be fold, aifigned or transfer¬ 
red would or ought to do or have done, in refpefl of fuch 
ihare or ihares, in cafe he had originally been a partner 
in the faid joint trade, and had been a party to and ex¬ 
ecuted the faid deed-poll; as by the faid parties for the 
time being or their committee or counfel ihould be lawn 
fully and reafonably required. And tliat in cafe of death 
or infolvency of any of. the partners for the time being, 
their legal reprefentatives or afiignees iliould be confidered 
as partners in the faid joint trade, and ihould and might 
hold and difpofe of fuch ibaie or ihares of fuch perfons, 
fo dying or becoming infolvent, fubjed to the terms in 
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the faid deed-poll contained. And alfo that it fhoold be 
lawful for a majority in yalue of die* partners for the 
time being prefent at any |)ublic meetih^ held by notice^ 
&c., from time to time to make fuch additions to and 
alterations in all pr any of the faid articles or deeds of 
partnerfliipi and a^ fuch lawful hy-laws refpefting the 
faid joint tradcji and for the goyemment and apjyantages 
thereof, as to them ihould feem proper and convenient. 
That it ihould be lawful for 3-4ths in value of the whole 
pf the partners, at any general meeting purfuant to a 
month’s notice, &c. to difiblye the faid jednt trade or 
po-partner(hip. And, laftly, each of the parties to the 
deed promifed and agreed with the others, and alfo witl^ 
fhe treafurer of the faid joint trade for the time being, 
from time to time to pay to the banker of the faid joint 
trade i/. for each (hare, when called for by the commit¬ 
tee ) and alfo all other fums which he (hould from time to 
time become indebtM tp them for or on account of the faid 
joint trade, d^c. That at the time of executing the faid 
deed-poll, the defendants. Barber^ TovonJIundy Godding-, 
ton, and 1300 other perfons executing the fame^^ 
fubferibed divers fums according to the amount of their 
feveral ihares in the faid cq-partnerfliip. And that after 
the fame had been fo executed, i%oo other perfons, 
amongd whom were the defendants Wtbb, Paries, Led- 
J^m, and Pritchet, became fubferibers tp and members of 
the copartnerihip, and fubferibed divers fums for the^ 
purpofe of carrying on the fame; and that the ih^rea 
^reof taken by the feveral (hbferibers and members 
thereof amounted, at ^e time of taking the inquifition, 
to 8300, many of which (hares haye been, from time to 
time, (ince the eftablilhment of the copartnerihip, fold 
pd tnuisfened, according to ^e terms of deed-poll^; 
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to divers perfons not originally members of tbe copart- 
oerfhip) and the transfer of fuch lhares made by the 
chief clerk to the committee for the time being appointed 
by virtue of the deed-poll, and under the direction of 
the committee, That after making the deed«poll) and 
when a fufficient fuyn had been fubfcribed for that pur^ 
pofe» certain freehold premifesin the pariih of Afion^ 
near Birmlnghm^ were purchafed| and. a ileam-engine» 
llorehoufey bakehoufes, and other buildings ereded 
thereon, under the dire^ions of the committee, accord* 
ing to the proyilions of the deed; and that the copart- 
nerOiip trade has, from the time of the ere£iion of the 
engine and buildings, been carried on under the dU 
ref^ion of fuch committee, of which all the defend¬ 
ants have been for the greateil part of the faid time 
and dill are members, The jurors further found 
that the company was originally inftituted from laud* 
able motives, and fqr the purpofe of more regularly 
fupplying the town of Birmingham and the neighbour¬ 
hood with flour and bread, and that the fame was in its 
original inftitution and ftill is beneficial to the inhabit¬ 
ants at large of Birmingham and its neighbourhood, but 
is prejudicial to the bakers and millers of the faid town 
and neighbourhood, in their refpe£fcive trades. But 
yrhether the copartnerfiiip is an unlawful undertaking 
and public nufance, within the meaning of the ftat. 
^Ge9, 1. (^. i8.) and whether the defendants have, in 
becoming members thereof and fubfcribing thereto, and 
a£ling therein as aforefaid, ofiended againft the ftatute, 
the jurors pray the advice of the Court | and find a ver- 
dia of guilty on the ad, 5th, rith, 7th, and 8th counts, 
pr not guilty thereon accordingly. 
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CASES IN TRINITY TERM 

This cafe was argued in laft Et^er term by Reader for 
the profecutions and Bramfion for the defendants; the 
arguments turning upon the application of the ftat. 
e. i8./ 18. & 19. to the fadis ilated in jthe fpecial verdi£i. 
The cafes referred to in the courfe of the argument*were 
DodiTs cafe(a). Buck y, Buck (b), and Rett v, Stratton and 
Others {c)% And after time taken by the Court for further 
confideration of the cafe ; 

. Lord Ellenborough C. J. now delivered judgment. 
This was an indi^ment founded on the ftat. 6 Geo, l. 
r. 18. i8y and 19.) by which certain mifchievous and 
dangerous undertakings therein fpecified are declared to 
be public nufances. [After ftating the indi£iment and 
thc^fubftance of the fpecial verdi^iy his Lordihip conti* 
nued.j—The fpecial verdict in this cafe has not found 
that the a£is imputed to the defendants were in faSl 
grievousy prejudicialy or inconvenient to any of his ma*. 
jefty*s fubjefls during the time to which the indiEimettt 
relates: on the contraryy it is foundy that the undertaking 
was originally fet on foot from laudable, motives, and that 
the fame was, in its original inHitution, and Jiill is benefit 
cial to the inhabitants at large of the town of Birmingham 
and its neighbourhood. But it was urged that the fa^s 
found to have been done on the part of the defendants 
are fuch as the Jlcttute ajfumes and concludes to be grievous, 
prejudicial, and inconvenient to great numbers of his 
majefty*s fubjc£isy and that they muft^ accordingly be 
deemed fo to be in point* of /aw, though they are not 
found to be fo in faEl, The afts Aippofed to be made 
put againft the defendants are thefd^ xft, that they have 

^0) 9 Eaft^ 516* {b) X Camp, Pi. P, Caf, 547. («) Cited 549. 
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raifed a large capital by fnaall fubfciiptions \ adly, that 
this has been done to enable theiti to buy and grind conij, 
CQ make bread,: and to deal in and diftribnte flour and 
l^read: 3dly, that the lhares in this capital are transferable; 
and 4thlyy that the (ubfcribers have prefutned to a£i: as if 
they were a body corporate. The firft and fecondof thefe 
points are certainly ei^abliihed: the third is made out to 
a certain extent; bnt to a certain extent only: and the 
fourth is not naade put. That the fliares are not transn 
ferable, unlefs under the reiln£tion that the vendee (hall 
enter into covenants to demean himfelf a^ though he 
had been an original fubfcriber, is quite clear i be^aufe 
there is an exprefs claufe to this efFe£t in the deed-poll 
pf September 1796. The nature of the thing, too, im- 
pofes this additional reftri£lion upon the transfer of 
ihares, that the vendee mpfl: either be refident at or near 
Birmingham^ or mud have an agent there} becaufe the 
pofTeiTion of each (hare impoffs upon the holder the 
obligation of taking weekly fo much bread and flour, pot 
9xceedii}g one (hilling’s-worth per (hare, as the com-f 
mittee (hquid fix. The (hares in the (lock, therefore, 
arc not generally transferable, but are virtually rcllridled 
to perfons in the neighbourhood only : they are transfer¬ 
able to no one who will not enter into povenants, and 
take his weekly portions: no one can become a purchafer 
of more than twenty (hares j and for any thing which 
appears in deed, it may be eiTential that, upon each 
^ transfer, the confent of the other mernbers pr of the 
committee (hould be obtained. It is to this extent only, 
and in this manner, that (hares are transferable. As to 
the fourth point, that the fubferibers have prefumed to 
a£l as if they were a body corporate; how is this made 
Oipt ^ It was urged diat they affumed a common name,, 
(which, however, does not appear to have been the cafe;) 
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tliM they have a committee, general meetings, and power 
to make by-laws : .but are thefe unequivocal indicia and 
chara^eriilics of a corporation ? How many unincor* 
poratcd infurance companies and other defcriptions of 
perfons are there that ufe a common name, and have 
their committees, general meetings, and by-laws ? Are 
thefe all illegal ? or which of thefe particulars can be 
Rated as being, of itfelf, the diftindive and peculiar'cri» 
tenon of a corporation ? Taking it, then, that thefe 
fubferibers have not afled peculiarly as a body corporate, 
but that they have raifed a large capital by fmall fub** 

' feriptibns for the purpofes Rated, and that the fhares in 
fuch capital are, to the extent already pointed out, trans¬ 
ferable } it remains to be confidered how far this is ne«> 
ceflarily per fe, without any prejudice to any individual, 
conftituted an offence by the flat. 6 Geo.i, rti8./i8,19. 
The title of that a£I, as far as it has reference to this 
fubjefi, is for reftraining feveral extravagant and un¬ 
warrantable pra£lices therein mentioned,. The. occafton 
of paffing it is well known. Subferiptions had about 
that period been opened to an enormous extent, (to as 
much, it is faid, as 300 millions,) upon the wiideR 
fchemes imaginable {a ): the (hares in fuch adventures 
were transferable: they were as common an article of 
falc at market as the Rock in the public funds, arid had 
been fold at immenfe premiums. The RrR claufe in 
the a£t applicable to this fubjedl begins by reciting ** that 
it was notorious that fevesal undertakings or projeds of 
different kinds had been publicly contrived and pra^ifed,, 
or attempted to be praAifed, whiclrmanifeRly tended tq 
the common grievance, prejudice, and inconvenience of 

• («) Hit Lordlhip referred to An^tr^9*t. of Cmmart^ a* 

«snoiit adventam of this period. . 
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great numbers of hts Majefty*s fubjed)bs in their trade or 1i* 
commerce, and other their aflfairs ( and that the perfons 
who contrived or attempted fuch dangerous and mifchiev- 
ous undertakings or proje^s, under falfe pretences of / andotbatir 
public good, did prefume, according to their own der 
vices and fchemes, to open books for public fubfcrip- 
tions, and to draw in many unwary perfons to fubfcribe 
therein towards raufing great fums of money, whereupon 
the.fubfcribers did pay fmall proportions; which dan- / 
ger&ui and mijebi^wus undertakings or projects related to 
feveral fiCieries and other affairs, wherein the trade, com¬ 
merce, and welfare of his Maje(ly*s fubje£^s, ot great 
numbers of them, were concerned or interelled.” This 
is the fubftance of the firll recital, and it feems to refer 
to fuch undertakings and projects as tended to the com¬ 
mon grievance, &c. of many of the King’s fubje£l$, and 
to fubfcriptions upon fuch undertakings and projects 
eniy. The next recital is “ that in many cafes the/aid un¬ 
dertakers and fttbfcribers (that is, as it ffiould feem by the 
firft recital, the undertakers and fubfcribers upon projeSis 
cf fuch a tendency had prefumed to a£J: as if they were 
corporate bodies, and had pretended to make their (hares 
in (locks transferable, without any legal authority, by 
aA of parliameht or charter; and in fome ca|es the 
undertakers or fubfcribers had a£led or pretended to aA 
under fome charter granted for fpecial puipofes therein 
exprelTed, and had ufed fuch charters for railing joint 
(locks and making transfers for their own private lucre; 
which were never intended by the charter: and in fome 
cafes the undertakers or fubfcribers had a£ied under fome 
obfolete charter. That many other unwarrantable prac¬ 
tices, (bated to be too many to enumerate, had been, 
were, and might be contrived, &c. to the ruin and de-’ 
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181 k. itruftion 6f inany of <hc King’s fuhjeJls, if a timely 
i**" -" ' ." toiedy were not proVided; and that it was bebo'me abfo- 
lutely necelfary, that all public undertakings and at- 
•nd orbers. tehipts, tending to the common grievance^ prejudice, nnd iti^ 
convenience of the King’s fubje^s in genei^al, dr great 
numbers of them, in "their tiude^ commerce, or other 
-lawful aiBiirs, (hould be efTedtually reftrained and fup^ 
prefled by fuitable and adequate punilhmcnts. It then, 
for fuppreding fuch mifchievous and dangerous under** 
takings and attempts, and preventing the like'in futurei 
proceeds to enaA that all and every the undertakings 
and attempts deferred as qforefaid, and all other publid 
undertakings and attempts tending to the common gritvance^ 
&c. of the King’s fubje£Is, or great numbers of them, in 
their trade, commerce, or other lawful affairs, and all 
public fubferiptions, receipts, payments, aflignments^ 
transfers, &c. and all other matters and things whatfo** 
ever'for furthering, cpuntenanciilg, or proceeding in any 
fuch undertaking or attempt; and more particularly the 
ailing or prefuming to a£I as a body corporate, the railing 
or pretending to raife transferable flock, the transfering 
or pretending to transfer any (hare in fuch dock, without 
legal authority by aA of parliament or charter, and all 
a^ing or pretending to a£l under any charter granted for 
fpecial purpofes, by perfons ufing fuch charter for railing 
a capital dock or making transfer of fuch dock, where 
fuch charter did not delign the railing or transferring 
fuch dock, and all a£lin^ or pretending to a£l under any 
obfolete charter, become void or voidable by non-ufer or 
abufer, or for want of eledlions, (hall be deemed illegal 
and void.” <What is, therefore, thus deferibed as illegal 
may be divided into two clafles; fird, the undertakings 
deferibed in the preamble, efpecially thofe in which the 
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parties pretend to a£l: as a body corporate, or to have 
transferable ftock} and fecondly, all. other undertakings 
tending to the common grievance, 8cc. of the king’s fub- 
je£ls, or great numbers of them, in their trade, com¬ 
merce, or other lawful afiairs; raifing transferable ftbpk, 
&c. &c> The 19th fe£^ion provides, that all fuch un¬ 
lawful undertakings and attempts f6 tending to the common 
grievance^ &c. as before, and the making or taking any 
fubfcription for that purpofe, the receiving or paying 
any money on fuCh fubfcriptions, the making or accept¬ 
ing any transfer or pretended transfer of any lhare or 
(hares upon fuch fubfcription, and all and every other 
matter' and thing for furthering, countenancing, or pro¬ 
ceeding in any fuch unlawful undertaking or attempt 1 
and more particularly the feveral a£^s more particularly 
prohibited in the preceding claufe, of a£%ing as a corpo¬ 
rate body/ raiflng transferable ftock, or adigning any 
(hare therein, without legal authority, and a£ling under 
charters, &c. Jhail be deemed public nufances^ and (hall be 
tried as fuch} and all offenders therein (hall be liable to 
the puniChment to which 'perfons convi£lcd of public 
nufancesare fubje£l, and moreover (hall incur and fuftain 
any further pains, ffcc. as.were ordained by the ftatute of 
provifion and prcmunire made 16 2.; that is, for¬ 

feiture of all lands, goods, and chattels, and imprifon- 
ment for life. By f, 20. any merchant or trader fuffering 
particular damage in his trade^ &c. by occaffon or means 
of any undertaking or attempt, matter or thing, by that 
ad^ declared unlawful, is' entitled to remedy by a£rion: 
and byyi 21. any broker bargaining for, buying, felling, 
See. any (hare or intcreft in any of the undertakings by 
that a£t declared to be unlawful, or in any ftock or prc<* 
tended'ftock of fuch undertakers, fliall be rendered inca- 
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pal^oTtgain aAing as a br 61 cer» and forfeit 500/* 'The 
9 (£t then contains provifoes, that it (hall not exterid to 
undertakings fettled before the 24th of June 1718, nor 
to the two cothpanies eilabliihed under that a£l| viz. the 
Royal Exchange and Lemkn Afliirance Companies) nor' 
to the South Sea Company, nor to the carrying. On home 
or foreign trade in partnerfliip In fuch manner as had 
ufually been done, and before that a^ might legally be 
done, nor to corporations before created for carrying on 
trade, nor to fubferipdons for enlarging the flock of the 
South Sea Company («), nor to the Eafi India Companyk 
Upon.this view of the flatute we think it impoflible to 
fay, that it makes a fuhjiantive offence to raife a large ca^ 
pital by fmaU fubferiptions, without any regard to the 
nature and quality of the objeSls for which the capital it 
raifed, or whatever might be the purpofes to which it was 
to be appHsd. The recital in the a€t, as far as it refers 
to fubferiptions, is this, that the perfons who contrive 
Tuch dangerous and mifebievous undertakings or proje^s, 
(t. e, fuch as manifeflly tend to the common grievance, 
&e.) under falfe pretences of public good, do prefume, 
according to their own devices and fchemes, to open 
books for public fubferiptions, and draw in many unwary 
perfons to fubferibe, 8cc. The fubferiptions, therefore, 
which the preamble contemplated, were fubferiptions 
upon dangerous and mifebievous proje^ls, where the pre* 
tences of public good were falfe, and where the unwary 

(«) It appears fromthe 5voirof the 205 and 

chat the ftat. 6 C. 1. e. 4., concerning this company, pafled the 7th 
ayao. The ftatuteinqueAton, S G.t c.i8. gaffed the nthofy'tfn# lyao. 
Immediately after the prorogation of parliament, on the 1 ilh of yvee, a 
proclamation iflhed enforcing the latter a£t On the ad oijunt 1710, S. St 
ftock was at Sgo/. per cent. On the 3d of Jutu it fell to 640/. in ronfa* 
•qnence of the number of fellera} but it rofe the fame evening to 750/., at 
which price It continued with vary fmall fludiution uMilthc doling of 
the company*! books on the axd of JkIj lyao. 
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wftre the perfons who w^re drawn !n to fubfcribo. The iSxi. 
ena£lihg part in f. i8., where it refers to fubfcriptions, TheKiHO 

makes iilegal all public fubfcriptions, 8cc. for furthering} 
cOunteriaticing} or proceeding in any fueh undertaking andOtiicn. 
or attempt; that is, fucli undertakings or attempts as are 
fpccially pointed oi^t in the preamble, or any other pub¬ 
lic itndertaking or attempt tending to the common griev¬ 
ance, &c. The enaftiiig part in / U), relates to all 
fuch unlawful undertakings and attempts, tending to. 
the common grievance,' ^cc. and the making or taking 
' of any fubfcriptions for that purpofe^ &c. It is only, 
therefore, where the fubfeription is with reference to un¬ 
dertakings, &c: which the a£l prohibits, fhat it is illegal: 
the a£t does not apply indiferiminately to all fubfcrip¬ 
tions. The purpofe for which this, capital was raifed, 
viz. the buying corn, &C. not manifeftly tending to the 
common grievance, and being in this cafe exprefsiy 
found to have been beneficial •, the only remaining queflion 
is this, whether,- as the (hares in this inftitution are, to 
the extent which has been pointed out, transfen'able, 
the defendants have offended againft this aft in refpe^ of 
having raifed fuch a defeription of transferrable (lock. 

It may admit of doubt, whether the mere raifing tfans- 
ferrable (lock is in any cafe, per fe, an offence againft 
the Jk&t unlefs it has relation to fome undertaking or 
proje£i: which has a tendency to the common grievance, 
prejudice, or inconvenience of his Majefty's fubje£Is, or 
of great numbers of them. The mifehief intended to 
be remedied arofe from fuch undertakings and projefls ; 
and the fuppreffion of fueh undertakings and proje£ls 
feems to be the great obje£^ of the a£I. But, 'without 
entering particularly into that point, it may be fufHcient 
to fay here, that in the qualified extent to which thefe 
. VoL. XIV. F f fliares 
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(hares are transferrable) it cannot be faid that there has 
been fuch a raifing of transferrable ftock as to fail clearly 
widiin the fcope of the ad. It was not the objed of 
the undertaking to raife ftock for the purpofes of transfer^ 
nor to make fuch ftock a fubjed of commercial fpecu- 
lation or adventutd : it is made exprefsly transferrable to 
no one individual to a greater amount than 20/., and the 
purchafer is obliged in every cafe to enter, into cove-. 
nant8^ and to comply with the condition of taking from 
the inftitution a weekly fupply of bread and flour. For 
thefe reafons we think that the fads ftated on this fpe- 
cial verdid do not bring the defendants within the pro- 
hibition of tins ad of parliament, fo as to make them, 
according to the fair fenfe and meaning of it, liable to 
be found guilty on any of the counts in this indidment; 
and that the judgment mult therefore be entered for the 
defendants. 
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Jane Perrott and Others, Executrix and Exe* minepiayt 
cutors of George Perrott, who was furviving 
Executor of the Rev. Andrew Perrott, 
againft George Wigley Perrott. 

'JpHIS was an a£^ion of debt. The plaintiffs, as the The defendant’e 

perfonal reprefentatives of Andrew Perrott^ Clerk, devi^gavea 

declared agaraft the defendant as heir and devifee of the JjJjJ conditfonl 

Honorable P^rrotf, deceafed, late one of the Ba- «d*op»y» aftw* 

rons of the Exchequer, upon a bond; dated the i8th of ,000/. 

. ^ , to fueh perfon 

April 1703, made by Mr. Baron Perrott to the faid An~ orpetfonsas 

drew Perrott^ in the penal fum«of 5000/.; the condition 

of which bond was fet out upon oyer, and recited that a S^thatfuch* 

marriage was agreed to be had between John Territt, JowerS? aj- 

Clerk, and Mary Perrott, lifter of the obligor, and thkt P"'"* * 

* O' money) (not 

Mary Perrott was entitled to a (hare of the effe^s of “weflTarily 

»» i_ working a tranf- 

W, Plaxton, her late uncle, under his will, part of which mutation of 

fhe had received from the obligor, his furviving execo- anointment of 

tor, and the r^fidue due to her was calculated to amount meant lobeam- 

to 300/., when the debts owing to Mr. Platctor^s eftate 

perfon who was 
. . to make the ap- 

po.ntment; and therefore that an execution of it by deed {which in faft was retained in her 
own poiTeflion) might be revoked by cancellation animo canceliandi) though it contained no 
power of revocation. , 

But) adly, T^at as the mere afi of cutting off her name and feal from the deed was 
equivocal, it might be explained| and its effeft done away, by ihewing, from what was 
faid by her at the time, that (he did it under a miftaken notbn that (he had provided an 
effedual appointment hy her will made after the deed, and that the deed was therefore 
ufelefs j whereas, in truth, her will could not operate as an appointment j as it contained 
no diredion for raiflng the money upon the obligor’s eftate; but proceeded upon the fup> 
^ofition, as therein exprelTed, that the children of her appointee (who was dead at the 
time of the will made) « would acquire the faid toqo/. imdcr and fy virtut of the deed of 
** afpantmenu*' and giving all tlie reft and refidue of her eftates and effeds to them and 
others, *• on the txpfefs condition that they (the children) (hould bring into hotchpot 
,*• with fuch leSdue, Ac. the faid looo/.” And whether (he miftook the tontente of her 
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.1811. could be got in, if ever. And reciting that the obligor 
PsRROTT ^S'indebted to M,(iry Perrott in 500/., and that (he, with 
agai^ the confent of Mr. Territtt had, by a deed-poll of the 

PSEROTT. Ft . . , ^ . 

lame date as the bond, afligned to the obligor all her in- 
tereft in the refidue of her fliare of Mr. Plaxtoi!% eftate 
and eiFedls, and had alfo by the fame deed-poll^eleafed 
the obligor from all claims apd demands upon him, 
cither in bis own right or as executor of Mr. Plaxton : 
the condition was, that if the intended marriage took 
effe£l, and tlie obligor, his heirs, &c. paid to Mr. Territt 
wd Mary Perrott, during their joint lives, 100/. a-year, 
payable half-yearly j and in cafe Jo/m Territt died before 
his intended wife, that the obligor, his executors, &c. 
ihould pay the faid yearly fum of 100/. to Mary Perrott, 
or her alligns, during her life ; and in cafe Ihe died 
without iflue, the obligor ihould alfo pay, within la 
'calendar months after her death, 1000/. to fuch perfon 
or perfons as JIu Jhonld, after John TerrittV death, by 
deed or will appoint (a).- then the obligation .to be 
void. 

The defendant .then pleaded, 1 ft, that the faid intended 
marriage between John Territt and Mary took place, and 
that John Territt firft died, and afterwards Mary died 
without iiTue; that the annuity had been duly paid aCf 
cording to the condition of the bond •, and that Mary, 
after the death of John Territt, did not, by any deed or will, 
appoint the payment of the 1000/. to any perfon or perfms 
whatever. To this the plaintiff replied that the faid 
Mary did, after the death of her huiband, by her deed 
fealed and delivered, appoint the faid 1000/. to be paid 

(«) Other contingencies were provided for, which, in the event which 
liappeaed, U ia unneceflary to (late. 
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to John Perrottt her brother, his executors, &c.: and 
the defendant rejoined, taking iiTue upon fuch appoint¬ 
ment. 

2d pleai That Mary did not, at hey deceafe, leave any 
appointment of the looo/. by any deed or will then in 
forcey to any perfoii or perfons whatever. To this the 
plain ri IF replied that the faid Mary did, at her deceafe, 
leave an appointment of the (aid looo/. by her deed, then 
in force, theretofore and after the death of her hufband 
duly foaled and delivered, whereby (he appointed the 
faid I ooo/. to be paid to John Perroit, her brother, his 
executors, See.: and the defendant rejoined that fhe did 
not, at her death, leave any fuch appointment in force; on 
which iflue was joined. 

3d Plea, (after dating the marriage and death of John 
Territt without iflue,) that Mary^ after his death, made 
t certain deed-poll, fealed with hei' feal, and luhich had 
ftnee been cancelled or dejlroyed { by which, after reciting 
“ that by a bond of her late brother George Perrott^ 
dated the iSth of April 1763, he became bound to her 
late hufband J. Territt in 5000/. conditioned for the pay¬ 
ment of the yearly fum of 100/. durhig the joint lives 
of her and her hufband, and alfo for die payment, with¬ 
in 12 calendar months after her deceafe, in cafe fhe 
fliould die without iflue, to fuch perfon or perfons as flie 
fliould, after the death of her hufband, by deed or will 
appoint, the fum of lobo/.; which bond having been 
duly proved beforo the deputy remembrancer of the 
court of Exchequer, purfuant to a decree of that Court 

I 

in a caufe wherein George Perrott was pla!intifF, and 
Andrew Perrott, Clerk, and others were defendants, the 
deputy remembrancer, purfuant to an order of that 
* f 3 Court* 
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i8i I. Court, dated the 7th of Ma'^ *784, made his feparate re- 
Pbrrott P®*** of December I7'84, and thereby cer- 

^ agtmjt tified (among other things), that the faid bond had been 
allowed by him, and was the only debt of the teftator, 
George Perrotty her faid late brother, then remaining 
due i and alfo reciting that the due performance of that 
bond was lince fufficiently fecured to Mary Territt, by 
an indenture of eleven parts, dated the i8tli of April 
1786, purporting to be a fettlement of the freehold and 
leafehold eftates, late of her faid brother George Perrottf 
in purfuance of his will and of a decree of the Court of 
Exchequer; (he, Mary Territt^ in purfuance and execution 
rf the power or authority fo given to her by the faid re- 
cited bond of jthe l8th of April 1763, and of .all other 
powers and authorities in anywife enabling her in that 
behalf, did by the faid deed or inftrument in writing, 
Cgned, fealed, and delivered by her, in the prefeice of 
and attefted by two credible witnelTes, whofe names were 
tliereunto fubfcribed, as attefting the execution thereof, 
appmnt the faid 1000/. to her brother John Perrotty his ex¬ 
ecutors, &c.: and further fays, that afterwards the faid 
John Perrott died; and that Mary Territty after the 
making of the faid deed-poll, and after the death of the 
faid John Perrotty duly made her laft will in writing, and 
thereby devifed as follows : “ Whereas by a deed-poll 
** or inftrument in writing, dated ift of February 1800 ,1 
<« appointed 1000/. after my deceafe to my brother 
. Perrotty his executors, &c.; and whereas my brother 
« died in Augujl laft, leaving a fon, the' faid Thomas Per- 
“ rotty and a daughter Maryy the wife of James Boufquety. 
«« him furviving, who, in the event of my faid brother 
f* John Perrott having died inteftate, will be entitled to 

f‘the 
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** the whole or fome part of the faid 1000/. ; now as to 

« I 

" all the reft, relidu^, aod remainder of my eftate and 
« e^£fs whatfoever and wherefoever, after payment of 
<( my debts, legacies, and funeral expences, and the 
charges of proving this my will* 1 give the fame to 
“ my nephews George Perrottf the faid Thomas Perrott^ 
WilHam Plaxton Alcockt and my faid niece Mary Bouf- 
« quett equally ftiare and ihare alike, to hold the fame 
** to them, their executors, &c. for ever, as tenants in 
« common and not as joint tenants: but on the exprefs 
« condition^ nevertheUfs^ with regard to the faid Thomas 
Perrott and Mary Boufquet, that they do and Jball re~ 
“ fpeBively bring into hotchpott with fuch rejidue of my efiat^ 
** and effeEis^ the whole or fo much of the faid loool. as they 
Jball acquire under or by virtue of the hereinbefore-men-- 
tioned deed of appnntment^ and the death of my brother 
« inteftate as aforefaid; and do and fhall divide the 
“ fame equally with the faid George Perrott and William 
“ Plaxton Alcock, And if they the faid Thomas Perrott 
“ and Mary Boufquet^ or either of them, (hall refufe to 
« bring the fame into hotchpot as aforefaid, then I will 
“ and dire^i that the parts or (hares, part or (hare, of 
« the relidue of my eftate and cfTeffs by me hereinbe- 
u fore given to them, him, or her fo refufing, (hall go 
to and be equally divided between the faid George Per- 
rott and William Plaxton Alcock^ (hare and (hare alike, 
“ for their own refpefiive ufe and*benefit forever} 
« any thing thereinbefore contained to the contrary in 
« anywife notwithftanding.” Which faid will after 
her death was duly proved. And that the faid Mary^ 
having always kept the cufody and poffejfion of the faid deed- 
pollfrom the making of the fam^ afterwards, and a (hort 
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time after the making of the faid will) cartcelled, and 
thereby revoked the faid deed-poll of appointment i Jmd after¬ 
wards died without ilTuej and without having made any 
other appointment of the faid i,ooo/. or any part thereof, 
by deed or will, and without any republication of her 
faid laft ’ will j leaving the faid George Perrott her fur- 
viving. To this the plaintiffs replied, that the faid deed- 
poll was duly fealed and delivered by the faid Mary^ and 
fubfcribed with her name, after the death of her hufband; 
and that the fuppofed cancellation thereof was the cut¬ 
ting off the name and feal of the faid Mary therefrom ; 
and that the faid name and feal were fo cut off by and through 
ignorance and mi/laie, and without any intention on the part 
tff the faid Mary to revoke the faid appointment of the faid 
xoool. made by the faid deed j and concluded— without this, 
that the faid Mary revoked the faid appointment of the faid 
loool. in manner and form as by the faid lad plea is fup¬ 
pofed. The rejoinder took ilTue oft fuch revocation; o»i 
which alfo ilTue was joined. 

A breach was afligned, under the datute, in non-pay¬ 
ment of the looc/. within 12 calendar months, after 
• the deceafe of Mary Terrift j and the venire awarded 
accordingly. 


The caufe was tried before Lord EUenhorough C. J. at 
the fittings after lad Michaelmas term, when a verdift 
was found for the plaintiffs, with is, damages for the 
" detention, and iooo/.*damages for the breach, affigned ; 
fubjed to the opinion of the Court on the following ^ 
cafe; 

Mrs. Mary Perrotty (afterwards Terriity) the fider of 
the obligor, the late Mr. Baron Perrotty intermarried 

6 with 
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with Mr. JhAn Territty the perfon mentioned in the con- ' 
dition of the bond, and in 1800, after the death of her 
hufband, by a deed duly fealed and delivered by her as 
her a£l and deed, and fubferibed with her name, in the 
prefence of two witnefles who attefted the execution 

a 

thereof, (he appointed the faid fum of 1000/., in the 
condition of the bond mentioned, after her death to her 
brother, John Perrotty his executors, &c. as ftated in 
the 3d plea. This deed was prepared and executed with 
the knowledge of Mr. John Perr^tty the Appointee, but 
it was kept by Mrs. Territt amongft her papers, and it 
did not contain a power of revocation. The faid Mr. 
John Perrotty the appointee, died before Mrs. Territty 
leaving a fon and daughter, Thomas Perrotty and Mary 
the wife of the Rev. J. Boufquety him furviving. After 
his death, and in the fame year, (he made her will dated 
the 15 th of September 1802 ; which wiU is ftated verba¬ 
tim in the third plea. The deed and will were both 
made in London ; and, at the time of making the will, 
the folicitor, who prepared it from Mrs. Territt*^ inftruc- 
tions, converfed with her about the deed which then 
remained in her pofTeffion uncancelled^ and which deed 
was never out of her poiTellion till after the name and 
foal were cut off, as after mentioned. About a month 
after the execution of the will, Mrs. Territty being then 
at a very advanced age, took the deed and will, with 
fome other papers, out of the box in the prefence of 
Mrs. Pcwelly in whofe houfe fbe refided for many years 
before '* her death ; and faying that it was a matter that 
“ had given her a great deal of trouble ; that it had been a 
“ plaguing thing to her j that the purport of it was fully 
** met in her willy and that her will provided for it j” Ihe 

faid 
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faid Jhi might as well dejlroy it ; and thereupon 0 ie cut 
her name and feal off the deed, and delivered it to Mrs. 

dwell to be ufed as wafte parchment or otherwife as ihe 
might think fit. Mrs. Territt died in 1805, leaving the* 
feveral perfons named in her will her furviving ? After 
payment of the debts, legacies, and funeral expencesof 
Mrs. Territti the reft, refidue, and remainder of her 
eftate and efte^Is amounted to 505/. The queftion was 
whether the plaintifis were entitled to recover ? If they 
were, the verdid: was to ftand: if not, a nonfuit was to 
be entered. 

' This cafe was argued in laft Eafier term by Abbott for 
the reprefentatives of John Penrott, the appointee; who 
contended, iirft, that the deed of appointment for 1000/. 
once well executed by Mrs. Territt in favour of John 
Perrott was not revocable: but if revocable, 2dly, that 
it was not in fa£lt revoked. The queftion here, he ob> 
ferved, was properly whether the 1000/. (hould be raifed 
nt all, and not how it (hould be difpofed of when raifed; 
{John Perrott the appointee having died inteftate as to 
this fum:) if it were not to be raifed, the defendant, who 
is entitled to the eftate of Mr. Baron Perrott^ would 
have the benefit of it. Firft, the general rule is that a 
deed limiting ufes cannot be revoked, unlefs it contain 
a power of revocation: though it is otherwife iii the cafe 
of a Mrill, which is ambulatory till the teftator*8 death. 
The Earl Ormondes cafe {a) j The Earl of Montague v. 
The Earl tf Bath {b) / Clavering v. Clavering (r).; and 
Boughton V. Boughton {d)» This laft was the cafe of a 
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toluntary. deed of fettlemeitt* kept by the fettlor in her 
own pofleifion ; yet it was held that it could not be fet 
afide by a fubfequent will. [Lord ElUnhorough C. J. 
obfefred that thefe were all cafes- of voluntary deeds of 
fettlement of lands afterwards attempted to be revoked 
by the fettlors) but that no cafe had been cited as to the 
revocation of a deed executed under a power of appoint- 
menty fuch as this.] To this Ahhott anfwered, that it 
could make no difierence in principle, whether the ap¬ 
pointment were made out of the party’s own eftate or 
out of the eftate of another. [Lord Ellenhormgh C. J. 
There is this difierence, at leaft, that where a power of 
appointment is given to be executed by deed or will, 
as, if done by will, it would be revocable by a fubfe¬ 
quent will, it fumiflies fome ground for arguing that the 
perfon who created the power meant to give the fame 
power of revocation to the perfon who was to execute 
it, whether it was firft executed by deed or by will} for 
alterations by death or otherwife amongft the fubje£U of 
appointment might equally render it necefiary or expe¬ 
dient.] In the one cafe the inftrument by wluch the ^ 
power is executed is in its nature revocable $ in the other 
it is not, without a fpecial refervation: and if not re¬ 
vocable, a fubfequent cancellation can make no difiler- 
ence, becaufe the intereft was vefted; as in Bolton v. 
The Bi/hop of Carli/le {e), [Lord Ellenborough C. J. I 
do not fuppofe it will be contended that if an intereft 
were vefted by deed, the deftroying the evidence of it, 
by cancelling the deed, would deveft the intereft.] 
Then, 2dly, he contended that Mrs. Territt did not in¬ 
tend to revoke the appointment ihe had made by ^e 

'(«) 0, B. BIm. S59. a63. See alfo on this point iMcb v. Lttebt 
S CAm. Btf, too. 

deed. 
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deed,* but cancelled it altogether by miftake 5 conceiving 
that (he had done the fame thing by her will which Ihc 
had before done by the deed. He then rcafoned upon the 
evidence of her intention dated in the cafe j and to fhew 
that a cancellation by miftake either of fa£t or of law 
would not hurt, he cited Burtmjhaiu v. Gilbert («), 
Onions v. Tyrer (^), Mafon v. Limhrey^ before the Dele¬ 
gates (f), Hyde v. Hyde (d), and Roe v. The Archbijbop of 
Torh (^). Here he obferved that Mrs. Territt was cer¬ 
tainly under a miftake in fuppofing that her will had fup- 
plied the place of the deed ; for the will did not appoint 
the 1000/. to be raifed out of Mr. Baron Perrotfs eftate, 
as agalnft the defendant the heir at law who was iii pof- 
feifion; and therefore if the deed were removed out of 
the way the 1000/. would be loft for the purpofe of 
the appointment; which was clearly again her intention. 
([Lord Ellenhorough C. J. By her will Mrs. Territt meant 
to put the children of her former appointee to an elec¬ 
tion j which fo far varies from the deed: muft not the can¬ 
cellation of the deed therefore be confidered as a miftake, 

' if at all, in point of law, and not in point of fa£l: ?] She 
might not haveihad the exa£t terms of her will in her con¬ 
templation at the time of the imputed cancellation of the 
deed : fhe might then have believed that flie had in terms 
provided for the raifingt)f the 1000/. out of the defendant’s 
eftate by her will} and then it would be a miftake in fa£I: 
hut clearly it was a miftake of one fort or another. 


Burroughs contrJl. The plaintiff^ who fue upon the 
bond muft make out the breach of it: and if it be ma- 


(tf) Cwof. 49* 

(A) I P. fVmt. 34$. ft Vtrn, 743 >, and VrtCt in Chan. 459. 

(f) Cited Hy Lord Mansfield in Geedright v. Glazierf ^Burr. >515. 
(d) I Ef. CaJ, 409. (r) 6 Eafi^ 86« 
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terial for them to' ihew that the cancellation proceeded 
upon a miftake of fa£l;, and not of law, the plaintiffs 
cannot recover without eftablilhing that fa^. The cafes 
cited on the firft point, to fhew that the'deed of appoint¬ 
ment once executed could not be revoked, were all cafes 
of fettlements of land, and therefore do not apply to 
this} for there the intereft being once efre£l:ually con¬ 
veyed to a party muft remain in him till it is again con¬ 
veyed away by him j and the mere cancellation of the 
deed of conveyance cannot deveft his intereft. And 
with refpc£t to the Archbifhop of Tork*s cafe, the 
confideration of the furrender of the firft leafe was 
the grant of the fecond *, and if the fecond leafe 
granted nothing, the confideration for the furrender of 
the firft failed altogether. But, firft, no intereft ever 
paiTcd to John Ptrrott, the fuppofed appointee ; for the 
inftrument fet up was not the deed of Mrs. Territt, for 
want of a delivery either to the party himfelf, or to fome 
perfon for his ufe. It is true that where a deed of ap¬ 
pointment, fuch as this, is made and found uncancelled 
in the poflbffion of the party to whom the power was 
given, at her death, a prefumption arifes that it had been 
delivered or was intended as a delivery to or for the ufe of 
the appointee: but a mere declaration of the party that 
Ihe had made fuch a deed, withoi4^ any evidence or pre- 
jfumption of a delivery (a), is not fufficient, where the 
appointment is to be by "which requires to be per¬ 
fected by a delivery. Perkins^ Faits^f, 137. [[Lord £/- 
lenhorough C. J. Here it was confiftent with the nature 
pf the.inftrument, that it Ihould remain in her poiTeftion, 
as it was not to operate till her death. All that is faid 
in applies to deeds made ^io intuitu. But-the 
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(a) But fet the faft of delivery ftated at the beginning of the cafe} 
409. 

queftion 
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queftion here is whether, within the intent of the perfotn 
creating the power, any thing more was required than 
the mere form of a deed After fuch an appointment 
by deed, could the appointee, if he happened to get pof- 
fefiion of it, raife money upon it, as upon the dale of an 
-intereft veiled in him ? If fo, it would lead to very in¬ 
convenient confequences, which in the end might go to 
defeat the obje^ls of fuch a power. It is plain that Mrs. 
Territt meant to retain her dominion over the appoint¬ 
ment, by keeping the inftrument in her own pofleffion. 
Then, adly, at any rate Ihe revoked her firft appoint¬ 
ment by the cancellation of the deed: for here is not 
only a cancellation in fa£l, which the cafes cited only 
(hew may be. explained and the effeffc of it done away, 
by Ihewing that it was made by miftake and contrary to 
the intention of the party; but here is politive evidence 
by the will of a change of her intention, and therefore 
that her mind went along with the a£l of cancellation \ 
for by the will ihe requires that the looo/. Ihould be 
carried into hotchpot, which clTentially varies from the 

I 

eifefl of the deed. All the cafes of inoperative cancel¬ 
lation are either where the a£l of cancellation was only 
partly done, or where it was done under a miftake of 
fa£l, as by miftakitlg one paper for another: but here it 
is clear that Mrs. Territt meant to cancel this inftrument, 
with perfeiH: knowledge of what it was ; for (he com¬ 
plained that it had givea her a great deal of trouble ; 
and it cannot be prefumed that (he was not cognizant of 
the contents of her will at the time t and therefore if 
there was any miftake at all, it ceuld be no other than a 
miftake in point of law as to the operation of her will: 
and to hold that a miftake of that fort will render in¬ 
operative her a£l of cancellation of the deed, which ihe 
manifeftly intended, would be going further than any 

10 cafe 
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cafe has yet gone, and would lead to dangerous confe- 1811. 
queiices. [Lord MUenborough C. J. We have no diffi- , • 

‘ .... . . . P« ■fOTT' 

culty in this cafe m getting to the conclufion that Mrs. agm^ 
Territt was under a miftake in what Ihe did) becaufe we ^***®’"*’* 

have her declaration at the time accompanying thea£t of: 
cancellation, «that the purport of the deed was iuUy 
met in her will, and that her will provided for it.” 

Whether this was a miftake m law as to the eiFe£k of 
her will, or a miftake in fa£l; as to her having made fuch 
a provifion in her will, is anotlier queftion.] It would 
be a queftion of fa£l rather than of law, what the na¬ 
ture of her miftake was: and that would let in a dan¬ 
gerous inquiry in every cafe of this fort, which would 
lead to fraud and perjury. It would befides lead to dif¬ 
ferent concluftons in the cafe of the will of a lawyer, or 
of any unlearned perfon. 

Abbottf in reply, faid tliat there was no more burthen of 
proof upon the reprefentatives of the appointee, in trying 
the validity of the revocation of the deed in an a£lion for 
the penalty of the bond, than in any other way; as if Mr. 

Baron Ferrott had directed the money to be raifed by a 
term fubje£): to Mrs. Territt's appointment. '[Lord £/- 
lenhoreugh C, J. There is a common diftin^ion to be 
found in the cafes, as to the recovery of money paid 
under a miftake of lawj and unden a miftake of fad: 
and ought not the fad to appear ?] , In thofe cafes there 
is no equivocal ad intervening like the ad of cancella¬ 
tion. But even if the jury in tins cafe had found a fpe- 
cial verdid, ftaijing that Mrs. Territt had cancelled the 
deed under a miftake that Ihe had provided for the fame 
purpofe byher will, the fame queftion would ftill have 

come 
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come to be decided by the Court is is tioW prefented to 
them. 

Lord Ellenborough C. J. The Court will look into 
» 

the cafes cited before they give their ultimate opinion 
upon this cafe : but upon one point I have no doubt. 
This was a power to appoiqt by deed or will; and the 
power was ambulatory during the life of the perfon who 
was to execute it: it was only required to be executed 
in form by deed or will. ' I have no dilHculty therefore 
in faying that it might have been executed toties quoties 
by the one way or the other during 'Mrs. Terriifs life. 
The only queftion with us is, whether her having cancelled 
the deed under a miftake in point of law as to the efFedt 
of her will, which (he fuppofed would operate to the 
fame purpofe as the deed, would be an effedtual can¬ 
cellation. 

Grose J. concurred in this. 

Le Blanc J. Mrs. Territt meant that her four do- 
vifees fhould take equally j and (lie thought that the deed 
of affignment which fhe had executed ftood in the way 
of that intention : and upon that idea ihe a£ted in her 
will, by requiring the fon and daughter of the ap¬ 
pointee, whom {he confidered as entitled to the looo/. 
under that deed| to bring tlie money into hotch¬ 
pot. 

Bayley j. Perhaps Ihe was Under the miftake, at the 
time of making her will, of fu|lpo{ing that the deed fhe.^ 
had exec^ed was irrevocable. 

Cur, adv. vult. 
Lord 
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Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. ^ 

This was an a£l;ion of debt upon a bond, which wts 
conditioned among other things to pay loop/, to fuch per- 
fon or perfons as Mrs. Territt fhouid by deed or will ap¬ 
point, provided (he furvived her hufband, and died with¬ 
out iflue} both of which events happened. The defendant, 
after craving oyer of the condition, pleaded three pleas: 
ficft, that Mrs. Territt made no appointnient by deed or 
will; fecondly, that (he left no appointment in force at 
her death; thirdly, that 0ie made a deed, lince cancelled 
or deilroyed, whereby (he appointed the looo/. to her 
brother John Perreit, his executors, adminiftrators, and 
alfigns. That (he afterwards made her will; reciting the 
faid deed; and that John Perroit was dead, leaving a fon 
and daughter, who, if John Perrott died inteftate,would be 
entitled to a (hare of the looo/.; and that (he thereby de¬ 
viled to John Perrotfs fon and daughter, and to two other 
perfons, the rehduc of her eftate, upon condition, as to J, 
Perrotf^ children, that they (hould bring intd hotchpot fo 
much of the looo/. as they (hould acquire under the faid 
deed : but if they (hould refufe fuch bringing into 
hotchpot, then what was fo bequeathed to them on 
that condition was to go to the two other legatees. That 
after the making this will (he revoked the deed of ap¬ 
pointment, and died without any new appointment, and 
without any re-publication of her will. To thefe pleas 
the plaintiffs replied, (irft, that Mrs. Territt ranAe an ap¬ 
pointment 'by deed to John PerroH^ his executors, ad¬ 
miniftrators, and aligns: on which ifTue was joined. 
Secondly, that (he left fuch an appointment by deed s 
upon which iffue was alfo joined. And, thirdly, that 
Yql. XIV. C g Ihe 
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(he did not revoke the faid appointment: upon which'. 
i^£ was alfo joined. On the trial a cafe was made9 
\rach dates that in 1800, by deed duly executed, (he 
appointed the 1000/. to John Perroti, his executors, ad- 
minidrators, and afltgns. That the deed was prepared 
and executed with John Perrotfs knowledge ; but that 
Mrs. Territt kept it, and that it contained no power of 
revocation. That John Perrott died, leaving a fon and 
daughter ; and that after his death Mrs. Territt made 
fuch will as the third plea dates. That, at the time of 
making the will, the folicitor who prepared it convcrfed 
with Mrs. Territt about the deed, which remained in her 
polTefTion uncancelled till about a month after the will 
was executed. That about a month after the will was 
executed (lie took the deed and will out of a box ; faid 
it had been a plaguing thing to her ; that the purport 
of it was fully met in her will *, that her will provided 
for it \ and that (he might as well dedroy it: and (he 
thereupon cut off her name and feal, and delivered the 
parchment to Mrs. Poivell^ who was by, to do as (lie 
pleafed with it. Upon thefe fa£ls, the quedion was 
whether the plaintilFs were entitled to recover: and two 
points were made on their behalf, upon argument; the 
one, that Mrs. Territt had no power to revoke the deed 
of appointment ; and the other, that what (he had done 
did'not amount to a revocation. As to the (Ird, the 
Court expreffed its opinion at the time, that as it was no 
part of the original plan, that an appointment once 
made (hould be irrevocable; as was obvious from the al> 
ternative power of appointing by will, which mud be 
revocable, as well as by deed; as the appointment did 
not nece^arily work a tranfmutation of property, as an 

appoint* 
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appointment of land does. And the point upoti which 
the Court took time to confider was this, whether what 
had been done by Mrs. Territt did amount to a revoca¬ 
tion ? The argument on the part of the plaintiffs was 
this } that the cutting o(F the name and feal was an equi^ 
Vocal a£f, one that would not deffroy the deed, unlefs 
done animo cancellandi; that it was done under the mif^ 
taken notion that the will was an effedtual appointment, 
and that the deed was therefore ufelefs i that there was 
iio intention to revoke, unlefs the will would operate 
as an appointment} ahd as the will would riot fo operate^^ 
the animus cancellandi or reVocandi was altogether want¬ 
ing. And tb this reafoniiig we ate inclined, upon conli«> 
deration, to accede. That cancellation is an equivocal 
a£t, and of no effe£t unlefs there be the animus canceU 
iandi, is clear from the cafes cited in the argument, of 
Burtonjhaio v. Gilbert, Cowp. 4^.; and from Hyde v* 
Hyde, 3 Chanc. Rep, 1S5., and i Eq. 409.: and it 
is evident, from the declaration which accompanied the 
a£t of cancelling the deed, that it was cancelled upon 
the fuppofition that the will would operate as an ap<<^ 
pointment, and that the money which the deed had di¬ 
rected to be raifed would be demandable under the will. 
Now this was a miftakc: the will contains no direiSlioti 
for raifing the money, but a£ts entirely upon the fuppo- 
fition that the deed would continue in force, and that the 
money would be raifed under fuch deed. This then 
raifes the, queftion, whether fuch a mistake, clearly evi¬ 
denced by what pafled at the time of cancellation, an¬ 
nuls the cancellation, and entitles us to a£l; as if the 
animus canceliandi or revocandi were altogether want¬ 
ing ; and we are of opinion that it does. Mrs. Territi 
miff00k either the contents of her will, which would be 
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a miftake in h£k i or its legal operation, which would 
he a miftake in law | and in either cafe we think the 
miftake annulled the cancellation. Onions v. Tyrer, 
1 F, Wms, 345., and a Fern. 742., U a ftrong authority 
that a miftake in point of law may deftroy the effe^^ of 
a cancellation. And when once it is cftabliflied, as it 
clearly is, that a miftake in point df fa£t may alfo de*- 
ftroy it, it Teems difficult upon principle to fay that a 
miftake in point of law, clearly evidenced by what oc¬ 
curs at the rime of cancelling, ihould not have the fame 
operation. If a man cancel his will under the miftake 
in point of fa£l;, that he has completed another, when 
he.really has not, as was the cafe in Hyde v. Hyde^ the 
cancellation is void: and if he cancel it under the miC- 
take in law, riiat a fecond will (complete as to the execu¬ 
tion) operates upon the property contained in the firft; 
when from Tome clerical rule it really does not; fhall 
this be deemed a valid cancellation ? In this cafe it is 
clear that Mrs. Territt did not abandon her right of hav¬ 
ing the 1000/. raifed: (he thought her will provided for 
it when it did not. It was upon this fuppofition only that 
ihe cut oft her name and feal from the deed : and as this 

» I 

was a miftaken fuppofition, we think we arc bound to 
fay that the animus cancellandi, that is, of giving up 
the raifmg of the money at all, was wanting, and con- 
fequently that there muft be 


Judgment for the PUintifts. 
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Roe, LeEee of Hambrook, ogainfi Dos. 

JpEAKE moved yellerday for judgment againft the 
cafual ejector, upon a fpecial affidavit, ftating die 
fervice of a copy of the declaration and nodce on the 5th 
of JivAfrlaft, upon the daughter of the.tenaoit in poffieffion, 
in the tenant’s workfhop upon the premifes, in the ab- 
fence of him^nd his wife, and that the perfon who 
ferved it explained to her what it was: and further, that 
the tenant himfelf had Jince acknowledged the fervice of 
the (aid declaration and notice, 'and had declared to the 
deponent that he had received the fame. And he referred 
to Smith d* Lord Stourton v. Hurji^ in i ff. Blac» 644., 
where a like fervice on the daughter on the premifes, 
who had delivered it to the wife of the tenant in poiTeffion 
in his abfence, was held fufficient, though it did not ap¬ 
pear that fuch delivery was b^ore tke ejfoign day $ and this 
was fo held by C. B., (though at firft inclined to refufe 
the rule,} upon the authority of a prior cafe of Goodtitle v. 

Thrtiftouti in Barnes, 1^2' 


Seiviceofa 
copy of the 
declaration, Ac. 
in cjeAmenc . 
More tbt tffttgn 
of the term, 
on the daughter' 
of the tenant in 
polTcinon, in 
the abfence of 
him and his 
wife, is not 
fuffic;ent, eren 
though the te¬ 
nant had ^re 
declared that 
he had received 
the feme, if it 
do not appear 
that he had r«- 
cAvti it hfin 
tbteffiign dsj. 


The Court required to fee the cafe in Barnes, upon the 
authority of which alone the Court of C. B. had admitted 
fuch a fervice, before tliey gave effefi; to it in this in- 
ftance; as it did not appear to have come to the tenant’s 
hands before the ejfoign day* The book, however, was not 
then'in court. But on this day Peake read the cafe in 
Barnes, which is ftated thus: J, C. tenant in poiTeffion, 
upon a Sunday acknowledged the receipt of the decla- 

4 ration. 
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ration, which before the effoign day had been delivered 
to his di^ughter, and flie acquainted with the contents*. 
This was held fulHcient fervice/* &c. But this Court 
now faid, that they could not find any ground Bated in 
that report for departing from the qdmmon pra£ticewhich 
has prevailed in thefe cafes, add therefore denied the 
motion. 


ft^eJgefdayi 
yuiy 3d. 


Taylor againfi Cappei^ 


The Court 
would not di* 
Tt£t a writ of 
inquiry to be 
executed after 
ju^ment by 
deffult in an 
adion of dtbt j 
but referred it 
to the Marter 
to afcertain 
what was due^ 
Upon the ap¬ 
plication of the 
defendint after 
execution ext- 
^uted. 


J^ICHARDSON had before moved to fet afide an ex* 
ecution which had been levied, without any writ of 
inquiry executed, in an a£lion of debt wherein the de* 
fendanthad fulFered judgment by default, through a mif* 
take in having pleaded non afiiimpfit to the aflion. 
And now, on moving to make the rule abfolute, he was 
aiked by Le Blanc J. whether he could refer the Court 
to any cafe of a writ of inquiry executed in'an aftion of 
debt: to which he anfwered, that he was not aware of 
any fuch cafe: but that, he faid, was eafily accounted 
for while the old rule prevailed, that the plaintiff in debt 
could only recover the exa£l: fum declared for; inafmuch 
as a writ of inquiry was then nugatory. But fmee that 
rule was departed from, firft in Aylett\* Lowe (a), and 
afterwards in other cafes, fo that it is no longer held ne- 
ceffary that the plaintiff fliould recover the precife fum 
laid, the neceffity of a writ of inquiry, upon a judgment 

I 

(fl) x Elae. Hi I.; and vide v. C«*, 1 H, Emvy 

▼. Fc//, e *Ierm Rejft aS. Btmafou% v. fValktff tzb.; and Lwd V. 
Jicufteuiif iiEoJtt 61 . 
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by default or upon demurrer, is as evident in this in 
other cafes, to inform the confcience of the Court as to the 
jfttm jullly due to the plaintiff. 

9 

/ 

The Courts however, would not depart from the 
ancient pra£l;ice ; but direfted that, upon payment of 
cods by the defendant, the judgment and execution 
(hould be fet afide, and ,that it ihould be referred to the 
JMafter to afcertain what was due to the plaintiff. 
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J^eader was to have bppofed the rule. 
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Court of KING’S BENQH, 

I9t 

Michaelmas Xenii, 

In the Fi£ty*ie(^nd Year of the Reign of George HI. 


Wm. Bradford againfi Anna Burl and, Widovr, 
and £dwd. Bradford, Clerk. 

^HE Mafter of the Rolls dire^ed the following cafe wiiere fwftani 
to be Hated for the opinion of this Court, as to the dwd'^rantlng 
fufficiency of the memorial of the grant of an annuity of chaigeXn the 

eJUte of the 
wifet ''enured, 

for further fecurity, Aich eftate to S.B, a truftee, for a term of 99 year., if the wife 
Atould fo tong live, «/m tm/ff to periait the wife to Feocive and take thefcnts, dec until dir* 
fault mdi in fmmtat »f tbt annutyj and in cafe of any fuch default, tbtu in trufi, in u/e ibt 
annuity fituii h* m »r$af ftr iQ Aqu, ^being lawfully deaunded, that it ihould be lawful 
for the truftee, from time to time, out of the rents, drc. or by demife, morigdge, or laic, die. , 
t* rmfianipm tbt granut the arrean and charges, snd to permit tlie wife to uke tne ie(i* 
due, Ac.: It feemi that a memorial of fuch deed inrolied, ftating at & A that E M. was 
a truRee nominated and impointed on behalf of the graarse; and after ftating the grant of 
the annuity, ** with tbt ufuat ptmtn tf dtirt/i and niriy,** (npt ftating particulai ly what 
Cboft pawers were as applicabte tu the trufts of the term) proceeding to ftate the demife of 
the term by the hufband and wife to the truftee, in trufi to permit the wite to receive and 
take tlw terns, Ac.H«(i/ dljfbiiftniade in payment of the annuity, k •. and, m taje tfanyfutbd^ 
faulty tlten in tn^fir/iairii^ the dm paymtnt ^ tba anmiiiy and t^t, Ac., is not a valid iric. 
morial, inafmuch as it omits to Aace for whom E- B, was a truftee d^hng tie to dayt after 
tbt mnnity fientd bt m arreer, till the aipiration of which time he was nut a truftic lor 
freurtng the due payment of it. 

Quere whether a fine, if levied before the memorial is inrolied, is an affitrantt, withlo 
|ha meaning of the annuity afl, if G. 3. t. a6, requiredto be memonalized. 

VoL. znr. H b 4^/. 
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409/* hwtiiwftcr mentioned* The anaiiity wa# 
and ftcumd hy the foUewmg ioArumenta and' 9 ffvf 
anees (4). By an )&dentore jkripartitet^’dated 1 ytii 4 pnl 
1800, and made between Gordon% fince decea&dy 

and^ff/mhtt.F^ (nofir 4 nn^ B^rltnd : 9 niixfVi one of 
tiiB d^fendantjs) of the firft part) Mn Bell (fince dead) of 
^^ificond p4rt,s and the Rev* Edw* Braiferdt Clerk* tiie 
defendant* therein described as a t^uftee ^st Jekn 
Bedt of the third part} ifter reciting that J(»A« Rr// had 
agreed witl^ J^UUutn and jinna Gordon for the purchafe 
of an annuity of 400/* to «/. Btll during Antta Gordoif^ 
life for 2400/** ai^^ tiiat JVitv* Gordon (hould pnt«of the 
purchafe money pay the eapences of the deed* and of a 
bond and warrant of attorney to confefs judgment there¬ 
on in B» R» for better fecuringthe annuity* and of enter¬ 
ing up fuch judgment* and of a memorial of the annuity 
to be regiftered purfuant to- the ftatute* and of regifter- 
ifig fueh memorial; in confideration of the faid 2400/* 
by J". Sell to IT. GoedoH and his wife in hand paid at or 
immediately before the fealing and delivery of the deed 
for the purchafe of the annuity* (the receipt ^of which 
was askndwledged) Gordon for lumlelf and his wife* 
and slfo Anna Gordon for herfelf* granted to * 7 . Bell for 
Anna Gorden*i Hfe an annuity of 400/. to be paid qua®* 
teriy at the times and in the manner fiated in the deed: 
and JTm. Gordon for himfelf and his wife covenanted 
for the payment of the annuity accordingly. And fur- 
titer reciting tiuft one Sts^nn deceafed* being 
in hts lifetime failed in fee of certain lands ther^ 
dtforibed* in thft aounty Dorfett by his will dated 


(«) Suchdf tbe nfliimicei sod thememorial sre ftstedss 
sre Aiffidcot to raife the queftions. 


the 
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die ifth of ^ ^secitttd «lld-«lteft«l» 

dev^fed' (tiller oKe) fti^ laiide uftttli'Mtft* for'dle tniAeel 
to itceh« uid apply .die reht^i'idlieS} ^4‘ pMifiti dicftoo^ 
from time totitne* for die foie aift! fepiilRate die ofhit fiftef 
the faid Amu Ganbn for her Hfe» vididot 
of her then or any future hihband; rcAnMndhr"'fo ^ 
firft and other ions of hie faid filter, v«th> AmaiiidKHi 
over. Reciting alib that die treat/^lbr the 
chafe of the annuity, it wai agreed between thb pif& 
ties, that for the efie£bially fecuring the payment of it 
J, Belt Jkmld have a power to 'Attain find enter upon* 
the faid lands, Sec. in the indentihre defcribed, from time 
to time, when the annuity ihould be ip arrear *, and alfo 
that the faid lahds (hould be deniifed to £, Bra^ordi im 
truft for the better fecuring the payment of the annuity* 
in manner thereinafter mentioned: WmS Gordon^ in puiv 
fuanceof the agreement, and for the confiderationi therein 
mentioned, for himfelf and his wife, further covenanted 
with J, Belly that in cafe any quartarlp payment of the faid* 
annuity, or of any part thereof, Jheuld he unpaid far 2» 
days tfler either of the faid days of paymenty Ssci it ihould 
be lawful for J. Bell to enter upon thO lands charged^ Ss^ 
and diftrain for the arrears, and impound the diftrife 
until payment of the annuity, and all arrears and aU 
cofts thereby occafioned, &c.s and in default of pay*' 
ment of the fame in due time after fuch diftrefs made/ 
to appraife and fell or otherwife di^fe of fuch 
diftrefs, or otherwife to a£b therein 'according to the* 
due courfe of law, and aa is uftial in cafes of 'diftrefi^ 
for rent referved on common demifcs y to the intent that 
thereby and therewith the faid J. BeU might be fully 
pud the £ud annuity,’ and all arrears thareofi or fo much 
. h 2 thereof 



i9it\ ihitftix W ihoul^'bS'tK^ remsuAihgrdiie^i^ Huipsidi im4 

t' ^'tb^lif dfcany i||kiidetfl^pA7meift of 
, tile faitl annuifiyioir aiif^rt theredfi fliqoB ht iii arrear 
' for^30^days'ntf^'«ft(|r!''8>c./dien)'although no formal 

or ilf>gal ftbold have been^inafle diereof» it ihould 

^lavKui Ibf ( 7 . StR to re-Onter upon diA premifes, &c* 
dhdMnike the ieots, iillies and profitis thereof, &e. for h» 
oaM* uiH indH hdiafaftioii of the Annuity and all arrears 
if a term ibercofyand aUb aUHdiarges, &c. And for the confider* 

ijf tot bujbuid , 

med wife ft the a^ohs before. meiMomUi and for the better fecuring die 
payment of the faid adouity to J, BtU, Willkm Gvrdon 
and his vrifd, by^ the direfHoo of J. granted and 
ddmifed to iaid premises for «term of 

^^yeard)* 'fhoukl fo long iiTe> without 

iplpeachment bf wafte, at a pepper*corn rent; in trtfi t 9 
OkirdoB to nceive and taki the rents iffi4U 
!of die premifes granted, uniii default made in 
faymettt of‘the fidd annaity at die days in the laid in¬ 
denture mentioned :* and in ca/e of any juch dfault, then 
m'trufi'm cafe atry quarterly payment^ See, of the annuity 
flvc^iddthe behind ly the JPace of 20 days flext efter any of the 
days of payment in the faid indenture mentioned, being 
lawfully demanded, that it fhould be lawful for Edward 
Brqdfird, from Ume to time, by and out of the rents 
idiiea'and pvofite of the fame premifes, or by deraife, 
' mdr^gi^'Or felling the feme premifes, or any part there¬ 
of, for all or any .paxAofdie faid term of pp years, deter.- 
ininabie<is aforefetd, or by briBgmg a^na againd.die^ 
yteauttSf See, for recovery of the cents, fee. to caife and 
• pay to J, BelLiidm liudf aifiuiky, ostibf much ther^f 
as ihould be in arrear,. and all cofts, fee. which J, Sell 
nod £,- 3 raiforiy or either of them, fiiould fuftain, 

fee.. 



Ill TUB <ac ul 

kc; «nd ihould IPM* 

and Should 

the for 4 ^jpC 9 Wli^feBl 4 ;ihOTfr 

at. ,And fo« ihe bettBf poiiTepwejWtj|^4fl^^ ^ jBfej c *X^&i 3 { 

mirM'Uiereby gvanted lo £ 4 * 

&c., Wiiliam CMin, ibr 'and Vs^^gni^smi^ 

nant^ with Ei^£rft ^4 that die]^<thagi9Qtflr8)iBhi0lli^ 
as of Hihry tetmi then lafi or>^bafoi3e;.tl}li aii4« of 
Enfi^ term then next enjujittg the date of the indOottV^ 

k 

at their cofts levy a hne fuir <^ceiieruiit» with pijpv 
pUmations* of all fhe (aid lands, ^ dec. in tbe mden>* 
ture deferibed, and thereby mtende(L«Q^l^,granted ai;i4 
deniifed, &c. as £* Brwjfird*% counfel (h^uld advife, * ' 

Then followed a cov^iant that the ane.iha||lId.cn^re to 

the ufe of Ed. Brndferd. fpr the tprm.^ 99 years before 

granted apd determinable as aforelaid,: upon the 

truftsi, and to and fpr thf ends intents andipurpqfi^^be^ 

fore declared concerning the faid tecnv , A^d after iipr- Mcndmidwap* 

ther reciting that. JjT* Gordon had.execi;^d a.bond of tjie ''*"**f*^**'”^ 

fame date with the indenture to J. Etfi in. the penal,/pm 

of 4800A conditioned for payment of the /aid ^nui^y-of 

400/. to J. Be(l» apd had alfo executed a warrant of ztn 

t * 

tomey for confeiTing judgment therpoo, and which judg* 
meat was intended to be recorded in K. B. as of ^ila*y 
term then bit, &c. | it washy th^ indenture dedatfd tlpif 
tlie faid bond and judgment were fpr feeuring the 
annuity, and were as a cpilateral ihfnpcity' only. The in-* 
denture alfo contained other covenants nod claufes of the 
fame import as.mendonediin the memorial,heremafter 
fet fo^tb, and waa w^tpe^ed as dated ip fuch meipo* 


Hha ' 


In 
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Ifhukvkt* 


SAmarUt 


Ut^JSa^ttm 40G.3.tfinefurcoActfflbiHit, dee* wal, 
iii'C* ofith* iMtdff demifed by tht bidcntiufe and 
itk purfuaiK^ tbtff^eoT/ in Mdmrd wm 

phiiitid^ add XK ^hfd$n sdid hit wife defeteiants* Alfo 
w bewd ind^wattaot of mbrruf in cmsfds judgment 
dMfeun in dated lydi were executed 

bf XPfM* OrAdm to ^ bond in ihopeMd fom 

tof 4<tooA| condiciomPd for payment of die annoityi^ which 
wmtrant of attorney was witnefTed aa is fet forth in the 
tneniorial hereinafter ftated. 

The following memorial (0) of the ftiveral hfftruments 
and adiinnces beftire hienttoned was inrolled in Chancery 
on the id of May iBoo. Memorial of the grant of an 
aiMoity to be regiftered purfiiant to the fiat. ijGeff, j. 
r. 26 nf MindeirCttfe of three parts made on the 17th 
of jfyrit i8o6r between W. Gordon and jfma hie Wife 
of the firft part, 'Boli of the fecond part, «nd Edward 
Eroi^df clerk, a truftee nominated and appointed on 
the behdf of«/. Eiff, of the'diitd part; whereby it was 
Witnlefied, that in eonllderatidn of 2400/. by J. Belt to 
XT'. Gordon and jfhdn his wife in hand paid it or Imme- 
‘diateiy before the feahng and delivery thereof, W, Gor¬ 
din fbrhimfelf and his wife, and alfo Amta Gordon for 
herfelf granted^ Ac. to J. Bill during the life dl Anna 
Gordbfl an dnnuity of 400/., payable quarterfy at the 
dmei, place, manntt, and form therein mentioned; 

" nihh tba ufiud finUiri of EjUtfs and entry into, over, 
and upon ctr^ lldreditainents in the faid county of 
jPw ^ / t h erein parheplatly defj^hed, for the hbtter fe. 
)^nrhig"the due and puniQual' paytnent of the fame annuls* 


ty^ 


(ij) Th« part* «oi imtcrial to 4w argument are abbeavlatcd. 
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» 

ty ^ ani liy tiO&Ar faid it tSiv 

AeA^ thsi* by^the 4 ba^Hinl>Q£ 

J’»'Rcfl^gnail0cliafad demtfed'id M, Bnt^M tbeftiditere* 
dittiiMnu>(Jid#^ d«fcribed/&e.-*t0 to E, Bta^ e i 

m * 

far »term bf 99 years, in eafa ^Am^-Gfirdil^‘’BMAj {9 

long Ihre, sridioua iMpeaehMMnt > waftlii^ %t« pepftr* 

com lpeiit,payBble as tbetc^ttiefitioliedr** mfnf/ii» pmAf 

Anna Gordon U 'recdw ifednMirriiifr'‘retitt''iffiteir< aiid 

profits oft the faid eftaie’and ptemifes ontU fltnU 

be made in payment ti the annuity^ ficc* at thrdays sttid 

timet theteifi before appointed for the payment thereof: 

and m tape ^ my fwb dtfauhf iken in for iecoring the 

» 

due payment of the faid annuity, and of all cofte. See, 
and exp^oea-to be incurred by the non-payment thereof 
by and Out of die rents, ifluet, and profits of the pre» 
miles eomprifed in the faid term, or by demife, mortgage, 
or felling the fame, or by fd<fii other ways or means aa 
aredteretomentioned} and alfato permit Ama 
ftom'-adli after fuch payments as are theteiii mentioned, 
to fOeeive and'take the refidue of the monies (if any) to 
»rife and’bo reeeised by all or any of the ways and means 
thavem*meiifiotied.** And IT, Gordon and his-wife thm'S* 
by eOv^ianted with E, Bradfird^ that they, Gordon and 
lOifa^ t^o^d at their proper cofts, &c. levy as of ^ihry 
term thin and now la^paji^ or before the end of M^or' 
term then and now next enfuing^ untQj?. Bradford a fineXuy 
concefierunt, &c., with proclamations, &c. of the .lands, 

i ^ 

&c. therein and hereinbefore mentioned: which fine it 
was thereby declared fhould enure to the ufe.of 
fird fbi^the faid term of 99 years determinable as afore* 
faid, upon the truftf and for the intents and purpofes 
therein and herein before mentioned; and' in which faU 
btdbnture are contained the ufual covenants from the faid 

Hh4 W.Gtr^ 
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IftatwrosB' 


Im&anb, 


his heir^s eieetitori» &c« and 
for h» wiCe, for tho payment of dir faid 

annuity, for title, quiet enjoyment, freedom from tOcum* 
lirance8> and further afluranees % and that the eftatO and 
premifM thfrein mendoned ihould continue /uiMt t 9 ihf 
pvwtrs ^ and mtij thtr^ grmtttit and that they 
tu4 poorer tojgrant the feid annuity, and to demife and 
c^rge^tbe faid eftate and premiTes. [The memorial fet 
forth other covenants not material for thsa purpofe.] 
And alfo of indentures of a finf fur concederunt, dec. 
levied as of Hilary Urm now, tafl /k^, purjuant to the 
CQveMt^ {» the faU Jndenture^ wherein Eiw* Bradford 
was plain^if!]^ and Gordon and his wife were de>- 
forciants. And alfo of a bond of W, Gordon^ of the 
fame date with the abovementioned indenture, whereby 
he became bound to J,Bdl in 4809/. with a condi¬ 
tion, dec. (as before ftated.) And allb of a deed-poll 
or warrant if attorney of the faid W, Gordon^ of the fame 
date, whereby he authorized certain attomies of K.B. to 
confefs judgment in the fiddCourt againfthim in anaflicn 
of debt on the abovepientioned bond i and which above<r 
mentioned indenture was executed by tbefaid If* Gordon 
and Anna his wife in the prefence of T* 0 . and J. JT. dec. ^ 
and which bond and warrant of attorney were refpe^lively 
executed by the faid W* Gardw in the prefence of ^e iaid 
71 0 . and J. JT., who were the fubferibing witnefles to 
each and every of the faid deeds ^ and which 2400/., being 

I * 

the conlideration monej for the purchafe of the annuity 
was duly paTd by«/. Bell to W, Gordon and his wifoin the 
prefenee of, dec. The names of^all the witneflez to the 
deeds, and the confiderationoif granting the annuity, and 
the mode of the payment thereof, w^ truly (et forth in 

“ A**.* 
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the memortal} lifid the qoeftioxi wat, whether k was a tSis* . 
valid memorial of die gmnt of the annuity^ vidduA th^ 
a£t of die 17 Gm. 3. c* 26. 

. * 

Thii cafe was argued in laft Hitary term tipkin the foU 
lowing ol^eflionsy which had be«i taken to die memo¬ 
rial. 'ift, That it does not ftate that the e{lqte» oA which 
the annuity is changed, was the eftate of Anna Gordon 
(now Burtand)\ or that ihe was interefted in it, or ^hat 
was the nature of her intereft in the fame, adly. That 
it only ftates !hat the annuity was fecured by the ufuat 
powers of dijtrefs and entry % without dating ‘ what fuch 
powers were, or the partkvdars, terms, or extent of them. 

3dly, That it does'not ftate for whom Edward Bradford 
was a truftee. 4thly, That it does not fpecify the eftate 
or premifes of which die fine was levied, or to whom the 
feme belonged. 5thly, Thit it does not eitprefs the 
trafts of the judgment to be confefted on the bond men¬ 
tioned id the warrant of attorney, or the purpofes for 
which the feme w'lis to be confefied. 6thly, That it does 
not ftate the fine truly; the fine being in fa£t of 
Eafier^ and the memorial dating it to be of Hilary term 
1600. 


Abbott^ for the plaintiff, was firft defired by the Cour^ 
to apply his attention to the 0th obje£lion, in refped to, 
the fine not being truly dated in the memorial. As to ohjimon^ 
which he obfe^ed, that the deed granting the annuity 
contains a covenant, that a fine (hall be levied either of 
the precMiiig Hilary ot of the enfuing Ea/ler term; and 
the memorial truly fets forth that covenant: but though 
the fae be mif-ftated to be of IBlary^ when in fa£f it 

was 





. wftsa tSdo>ry^ iha^ error #!ll iii$t 

***** ^ft I ftrfty bec&ufe ititras not neceflary to meim^rk^e 
thcr fine at all| and therefore it may be rejefbd aa for- 
KttAfAiie. . jind next, if it were neceifary to memorialize an 

exifling fine^. ^ grantor has not {hewn that this foie did 

exift at the time of the memorialinrolled. A fine for 

• 

during an annuity need not be inroUed | for^thcmgh .the 
fifft fefHon of the annuity a^{A), requiring the inrd* 
mqnt of every ajitrance for lecuriiig an Annuity, would» 
if taken in its moil: general fenfe, extend to a fine; yet 
other pVQvifions ihew that a fine could not have been in« 
CeAded to be included; for the fame fefkbn requires 
■< the deed, bond, inftruments, or other aiTurance,” to be 
inrolled within- so days of its execution, and the memo¬ 
rial to ftate the date, witnefies, &c.none of which can 
apply to a fine, which is q fuit in court, and not an in- 
ftrunoent executed by the.parties, and attefted by wit- 
neifes. The word affurance^ therefore, in the a£l, muH 
be confined to afltirance by fome inilniment executed 
by parties ; and fo it ^ was confidered 4 >y. the Court in 
Shei^n'v. Oxiadi (^), where a judgtnent entered up upon 
a bond and warrant of attorney before the inrolment of 
the memorial was held not neceflary to be inferted in it. 
Befides, the memorial was inrolled on the id of May^ 
and Eajier term did not begin till the 30th of April in 
that year; though it does not appear in what part of the 
term the fine Was levied: it certainly was not aflually 
levied when the deediwas executed,,on the 17th of April 
|80o; for the covenant is, that it Jball he levied; which 
ihews that a fine of the^ preceding Hilary term could be 

• * * ' I 

Swalfoeathisftilscai^dw^v*/*^, 
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no pact ^ thc^ aiTunuKe in ^ .C0iiliuiiS»tion of thd 
pg^tifa.^ And the .pitnhaCar pM(|]]i|(^i|ioiiep'«ipontlie 
VKtecutMdi o£ tine dded, before that fine-was levied | 
whiebi. thezeCova* was no part efitha afiinaiice on vtliRh 
tbe mpaep was paid s but it reded «altogetfaer in cove* 
aant* As foo» as the <ieed» bond^'nd warrant of attov^ 
nap were eaecitted, and the puvdhaiMnonep .pakU. ^ 
30 daps within which the mifruments be memo- 
rialiaed began to run^ and the annuitant might dien bare 
immediatelp inrolled the memonal befiore the miiftence 
of the fine» and nothing need be memorialiBCd whieh 
has no exiftenee at Ate fime. There is no diftn^ion 
in principle between the cafe of a fine and a judgment 
en a warrant of attomep: the advantage of notorietp is 
as much attained in both cafes as if .thep were memo¬ 
rialized i with this difierence« in furtherance of die ar- 
gument^n the cafe of a fine> that the levping of it is the 
future z(k of the grantor | the fecuritp for enforcing it in 
this infiance of a married .woman reding merely on the 
covenant of the hufband 3 whereas the entering up judg¬ 
ment upon a warrant of attorney is the aft of the 
grantee* which he map do at. his pleafure* and it is his 
own default if it be not done in time to infert it in the 
memorial. [Ld. MIhnborougk C. J. The argument map-be 
material to fiiew that the fine in this cafe need not have 
been memorialized, but when the party has taken upon 
himfelf to inxol it as an exifting fine, can he inrol it of a 
wrong term when no fuch fine exiftedi] The party making 
the inrolment has blundered, not only bp putting irrele¬ 
vant matter into his memorial, but bp dating that irrele¬ 
vant matter erroneoufly: but dill if he have truly inrolled 
all the indruments which he was bound to memorialize* 
the inferring of other matter, which it appears that he 
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net boiind'toitirollyiiirUl not hurt. ZSayhfh Theuf^ 
gmncsi dooftAottga tcrl)||) point whether a fine, fttted to bo^ 
Iffied heSan the anauitp ia. iaroUed). maft not be tfidp' 
fiatfdin the memorial; hcfe the party hae memorialised » 
Ene aetexifting before the grant of the annuity, when hv' 
left then ionofuchfine*] Whether thefiaewas mexifteneo 
be^re or* not, it need sot be inroSed, as Wot beirig an af> 
fimntee within the view of the annuity aft ? but it b alfn 
material here that k was net mexiftenee at the rime of <h* 
deed executed,' and that Ae covenaik to levy it was 
futun: at moA, dierdfere, it is only d'miftake in dating 
an hnm^rial fafi;. (^Le Blanch it did exHl at rite 
time ojiPfelfeig the memorial, it was certainly a mate* 
rial ipErity, and the memorial dates it as exilting.]| 
TKjflj^ument would then ftand on the ground of Sherfon 
9 i 03 tla^{a)t where the 0>urt only intimated a doubt 
whether, if the judgment a£lual!y entered up had bee'n 
the only fecurity, it ^Ould not perhaps have come within 
the provifions of the a€lt. ' He then reverted to the firft 
objefthm, that riie memorial did not date that the eftate 
charged was the eftate of Anna Gordottt or that flie' had 
any and what Intereft in it: to which he anfwered riiat 
the annuity aft does not requireit; and fo it was de¬ 
cided 'by tMs Court in CtCaBaghan r, Ingilby (f). The 
fame anfwer, he faid, applied to the fecond objeftion^ 
that it only dates tjiat the annuity was fecui^ed by thq 
ufuat fivers of diftrefs and entry, without ftiewing what 
they were. This objeftlon was brought forward on the 
auriiority of Defenfans v. CfBi^en (r); but that| is dif- 
tinginihable from the prefent; for 'there the claufes of 
the deed omitted in the memorial contained the irufs of 
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lStf 4 iMN» (mar*Ql which wcro’fotof'the 
giKitev tint the tf«fte»ihoiiU: p#imt him: t» take thr 
cenlft and foofito.ito im own ufe*^ ddauh made <m 
payment of the annoity; and in cafe only of the tmniity 
hfdng bi arrear for 6 o days after demand} «ottld»'the 
truftee enter and ndfe fufficient to .finuly the avreaxs and 
Goftsy paying to or permitting the grantor 'to take the 
overplus. And the fame obje£kion» when arifing merely 
upon a mveee/, and not upon a tri^^ was ovcT'-ruled in 
0 *Callaghan v. Jnfplbg* As to the diiid cdijediony that li Ol^eaim^ 
k does not fully ftate for whom Edward Bradfwd wat a 
truilee ; the memorisd, after ftating at the beginn^ that 
he was « a truftee nominated and appointed on the he*' 
half of J, Belli* gom further and fiiews that he is a 
truftee for odber purpofesy namely, to permit 
don to receive the rents until default in payme^ of the 
annuity, and after fuch default, and fadtfa^ion taken 
Cor the arrears, &c. to pay over the refidue to her. This 
is a fohftantlal contpiiasKe with thead^.; the only varia- 
^on between the deed and the mcmorud. being, that by 
^e deed the truftee has no power to enter till default Jhr 
00 day/, which is not noticed iu thememoriaL ^BayleyL 
. By the deed E. Bradford is a truftee Cor, Anna Gordon 
till default made, and for. 20 days afterwards; which 
ttuft is wholly omkted in the memorial.] lie muft 
be confidered as a truftee ibr Bell upon the default 
made, though he may not dhter upon the grantors till 
after the 20 days: and therefore as.ihe memorial ftates 
the tsuft for A» (7* till default made, the whole appears 

Cufticiently ftated. The fourth obje^ion is already ObjuUtm 
aufwered *, for if it were not necelTary to ftate the fine at 
all, it cannot be neceflary to fpecify the eftate of which 
«t was levied, or to whom it belonged. The 5th objec- 
diun k anfwercd by reading the memorial. 
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Damputi eontrlf contend^ firil upoa general gfoundii 
ag^nfl; .the cooftrudkin attempted to be put upon thf» 
annuity a£t| that a literal compliance with the requifites 
of the firft fe£tioa would fudicej omitting to ftata ther 
whole fobftaoea of dw tnnla£lion, which it was tbit 
principal objef^ of the ad to deveiope. The ad meant 
to give the grantor full information) by the memorial) of 
all his rights and obligations arifingout of the fecurides, 
without the neceiGty of applying to the grantee for an. 
infpedion of them. It is necefTary to date, therefore) 
the property charged) to what extent) in refped of whatf 
intereft) and the true confideration for making the 
charge. In the Duke of Bolton v. Williams {a). Lord 
houghbmugh C. faid that the whole res gefta is to be 
let forth i and this was confirmed by Lord Benyon in 
Cummins V, lfaac{h). To apply this to the objedions 
taken to tips memorial. The fixth is that the fine is not 
truly ftated. The annuity is charged upon an equitable 
eftate of a feme covert) which was to be bound by a finC) 
the only afiurance which could bind it) and therefore the 
principal fecurity. The term granted to E, Bradford by 
the deed out of the^fe’s eftate was determinable by 
thd coverture) and nothing bound her, after her hulbaftd’s 
death) but die fine; yet diiS) the material and principal* 
fecurity) is mi&ftated to be of HUaryf when in fad it 
wat a fine of Eafer term. It is true that the covenant 
in the deed memorialized it future) and was executed 
after Hilary tetmt biH that does not render the allegation 
in the memorial lefs falfe; and Ihe perfon feeklng^ in-' 
formation from it is ftill left^uncertain whether it was 
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levied at all»o];wlira itwaa levi«il. It Cfoupt he fhc i8xj. 

true conftru^ion of tbe.word edBMioeflf ititheannuitf „ 

^ * B«Aer4ia 

tl^at it only includea inch inftmmentt jexecuted bj 
the parties as hare 'the requifites mentioned of dateS| ^”*V*^* 
witnefleSf &c. It is not of the efience even of a deed me 

bond to have witnefles $ and if the fecuiittes ^onHfted 

/ 

of bills of exchange or promiflbry noteSi which have no 

witnedes attefting their execution, fuch fecurities would 

be excluded from the operation of the a£|. But if the 

(ecurity muft be fuch as may have witnefies, in a cafq 

which falls fo clearly within the view of the aft, it may 

be faid that the witnelTes to a fine are the Chief Juftice 

• 

and his companions. If the arguments or the Defend¬ 
ant’s right to urge it, were at all varied by the non-: 
exiftence of the fine at the time of the iivrolment, the 
fine being of E(tfler term generally muft refer to the firft 
day of the term, which was prior to the inrolment. The 
cafe of Sberfon v. Oxlade does not prefs on this, becaufe 
the judgment there entered up untler the warrant of 
attorney only confirmed the fecurity of the bond, which 
was in itfelf a perfe^ fecurity on the efiate^ the judg¬ 
ment only altered the name and degree of the debt The jjianj^tb oim 
firft and fourtli obje£lion8 fall partly under the‘fame 
confiderations, as they form material parts of the res 
geftse. A perfon looking at this memorial for informa¬ 
tion would find that the huft>and and wife had conveyed 
real property to fecure the annuity *, but whether it was 
the hufband’s or the wife’s property would not appear; 

(for her joining in the fine might be to bar dower}) nor 
could he colleft what eftate or intereft they had in it, or 
where it was fituated. The firft fe£tion of the annuity 
a£I begins by requiring, in exprefs termsj a memorial of 

every 
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tmty deed* &c» or other afltirance; that alose lequhea 
ihbftantial part o| every fuch aflurance to be.ftated* 
Brhich< would neceflarily difclofe the nature and inteieil 
of the parttea in any eftato conveyed, and its locality. 
Then the claofe proceeding to recjuire further, that every 
fwh nj^efnotlal £ball Contain the date» names of atl the 
parties* and for whom any of them are truftees, and of 
nil the witnefles* &c. does not thereby exclude the ne* 
Ceflity of ftating other matters equally or more important. 
l^lfOrd EUea^rough C. h " Suci rntmoml” may be 
confidered with reference to the various ailiirances before 
snendoned, reddendo Gngula finguUs: and the queltion 
is, whether the Icgiflature were not fadsfied. wUh the 
jejune dry defciipdon of the fecurides mmitioned In the 
fiatute, or whether they required a fubftaatial' oooainu- 
nicatlon of their contents.] The Courts hold diat 
if the deed granting the annuity contain a claufe of re> 
dempdon, that muft be dated in the memorial *, and yet 
that is not required by the letter of the a&: but it reds on 
the general words and the fenfe of the thin^; confidering 
that a redeemable and an irredeemable grant me different 
things, and that a memorial of the oxie is not a true de- 
ijpription of the other. In (yCaUagian v. JfigiSy it 
certainly appeared by the menmrial that the property 
^rged belonged to the grantor. The fecond obje€bion 
is that the memonal dates the annuity to be fecured by 
the ufual pmers of didrefs and entry: but, upon in¬ 
quiry, it does not appear that^ there is any ufual form of 
fuch powers, but they vaty according to the praflice of 
different conveyancers: thofe dated in Q" Callaghan v. 
Jnfflhy are different from thofe in Dfenfant v. (ySryen* 
In the latter cafe the trudee might enter, &c* in cafe 

13 the 
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the atiiittity iii arrear for 60 bays x hut if that '^erik 
ttfiui, at it is, there called^ it cannot be ufoal for the 
tmftee to diilmin if the annuity ihovld be in arrear for 
20 days only, or enter and take the rents and profits if 
it were in arrear for 30 days, which is fo much harder 
upon the grantor; In ordinary leafes, fometimes 14* 
femetimes 20, fometimes a month or 30 days are given 
for the re-entry of the leflbr in cafe the rent fliould be 
for fo long iii arrear. Connedied with this is the third 
objection, that it is itbt truly ftated for whoiti Bd^rd 
Bradford was a truftcc; for until default inade in the 
payment of the annuity, and for 20 days ifternm^dsy he 
was truftee for A» Gordons for until that time was 
elapCed, it was net lawful for the trtt(i;ee to enter and 
diftrain for the arrears on behalf of Be/h whereas in the 
memorial B* Bradford is only defcribed as truftee to 
permit A, Gordon to take tlie rents tUl dfault made at 
the days and times appointed for the payment of the an¬ 
nuity, and in cafe of any fuch default, then in truft for 
fecuriog die payment of the annuity : which is a diffe¬ 
rent truft from that created by the deed, and not fo be¬ 
neficial to the grantorv There is a gap therefore in the 
ftatement of the trufts in the memorial during thofe 2c 
days. The cafe of X)efenfans V. O^Bryen{a), Which 
‘ bears llrongly upon this and the fecond objection, has 
not been materially difiinguiftied from the prefent cafe; 
and this obje£i;ion is founded upon the exprefs words of 
the a£l:. {The Court appeared at the time to be moft 
ftnnigly imprefled witb this objedion, and the relevancy 
of the cafe laft mentitmed to it.] The fifth obje£iion 
was but nightly noticed. It was faid that it ought not 
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^ left to inference to collea that tlie truft of the 
was' to fecure the fame annuity mentioned in 
condition of the bond; bjit that it oiight -to have 
been fo expreffed. But Lord Ellenhorough C. J. afked» 
what other truft of the judgment there could be than 
was difclbfed in refpeft to the bond and deed: the judg¬ 
ment merely converted the bond debt into a judgment 
debt: and this obje£tion was no further 'urged* 

Abhotty in reply, infided upon the' bonilru^ion of the 
annuity a£l which he had before contended* for, that no¬ 
thing more was neceffary to be dated in' the memorial 
than the circumftances fpecifically required by the firft 
claufe, in oppofition to the Defendant's counfel,who had 
argued that thofe fpecific requiHtions were only to be 
taken cumulative j which he faid ,was contrary to all the 
cafes* \Bayley J. If the grantor of an annuity .give a 
bond to fecure it, binding liimferi^ his htirs: that 
muft be fo dated (a), Le Blanc . tthss alfo been held 
not fulHcient to date that the ob^gors were feveralty 
bound, if they were bound jvintly.z^ well zs/everally (i).] 
The heir is not bound unlefs named > and if named, lie 
is thereby virtually made a partp and therefore would 
come within one of the defcriptions cxprefsly required 
by the ftatute i and* this may be deemed to extend to the ’ 
defcription of the party bound, whetherfointly or feverally. 
So the reafon why a claufe of rdii^pon mud be dated 
is becaufe it is part of the conJtderAnn of the grant of 
the annuity, and without it, the duration of the annuity 

during the life of the perfon for whofe life it is granted 

/ 

- X 

(a) Vi,je J>tmt y.Dufm$t ii EaJI, 154. and Borwiud V. t/uA/Ai//, 

]0 Eajl, 123. 

\lde V. Cawbantt 1 Eajtf and Hu iomd v. UnderML 


cannot 



llJ Tto^ftTtrSfiCD^JD .QEORGE III. 

cannot be truly ftated: for dating an annuity to be. pay¬ 
able for the life, of A, generally would not be a trpe 
defcription of jthe fa^> if it were to enure only vntil it 
was redeemed during his 'life. [Lord Ellenborough C. J» 
The duration of the annuity would npt be truly datqd in 
that cafe.] The meaning of the a^ was that a memorial 
of every deed» &c. .fliould be Inrolled, containing fuch 
and fuch particulars fpecificd; and.the di£la' thrown 
out in fome cafes, that the res geilse mud appear, 
apply only to cafes touching the mode in which, 
and the perfon,s through wliom, the conlideration money 
was paid. Then as to the fine; it may be true that, 
when levied, it would be the bed affurancb of the an¬ 
nuity ; but it is clear that the grantee relied upon the 
deed, bond, and. judgment, and on the covenant to levy 
the fine, as the fine was not levied when he paid his 
mqney. And it does not follow that the Court mud 
prefume that the fine was levied as of the fird day of 
Eajler term ; for the party raifing the obje«dion, if he 
meant to rely upon it as a>n exiding fine at the time of 
the memorial inroUcd, ought to have fliewn the fa^ with 
certainty. But the 3d fe£tion of the a£l is mod dccifive 
that a fine is not an ajfurance within the meaning of it; 
for it requires “ that in.every deed, indrument, or other 
alTurance whereby any annuity fliall be granted, the con-^ 
ftderation really and bona fide, (which fhall be in money 
only,) and alfo the names of the perfons by whom and on 
whofe behalf the faid confuleration fhall be advanced, 
fhall be fet forth,” &c. which cannot apply to a fine or 
to a judgment: which is an anfwcr alfo to the fiftli ob- 
jc£lion. As to the fird and fourth objeflions; it docs 
appear that this was the edate of the wife, for flie joined 
in die demift to E, Bradford i and the wife is never 
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niade a conveying party, unlefs it is her eftate which i> 
conveyed. As to the fecond objedlion, he refted upon 
his former anfwer, that the adl doet il 4 t the 

<;Jaufe of diitrefs and entry to be ftated at aU. Then as 
to the thkd and principal obje£tio|ti> he faid ^at tpe 
meuMHial ftated £* Bradford to be a truljtee for A, Gor- 
don till dfauli made in payment of the annuity: and as 
to the 30 days intervemng before the trufte^ could entik 
arid diftrsun for the arrears; he ftill contended, that im¬ 
mediately upon fuch default, the truft of the torm enured 
t4 the benefit of <f. Bell^ the grantee, though the truftee 
was nfirained from entering for the purpofe of making 
the diftreis till the end of that period. 

Lord Ellenborotigh C. J. faid, that if the Court en- 
tertained a doubt in the refult upon the validity of bne 
or o^ier of the objeflions taken, they would have ihc^ ^fe 
argued again. But afterwards the following certificate 
was fent to His Honor. 

Tlidlt cafe has been argued before us by cCUnfbl; 
We have confidered it, and are of opinion that the 
EiWETorial above fet forth is not a good and valfd mCiho- 
' iHllof the grant of the faid annuity. ^ 

'I^lenboRoGGh. 

N.y'C|L0SE. 

S. Le Blamc. 

. L BatIiBe. 

'*ii . 
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Mahtim and .^otb^ agamft CnoKATt. 

■i^ 

'^HIS was an a£^ion by the afiured to recover'a tOCftl A fhip facing 

lofs upon a policy of infurance on the ftip Ni^ fmo^a place'll 

£h^i and ^oods, bound from Carlfcrona in Swedtn 10 SSjfeof hJii 

J^eptfofd or Londottf warranted free of particular average, 

unUfs the Jhip fhotdd he Jlranded. The fliip in the courfe nwge^iocurrrt 

of her voyage was run foul of by another retfel in a »* ‘he owner do 
. * not abandon^ 

gale of wind, and from that and other fea perils received bat merely ap. 

fo much damage as to be obliged to put into Warbefg derwnren fw 

Roads, a fmall dihing place on the coaft of Sweden, to ptaewd'u^n 

where (he was furveyed, and reported to be incapable of Jhc'exJSIcea^of 

proceeding on her voyage without a thorough and very dSSVntwSr?** 
ejtpenfive repair* The aflured, without grvittr natece of ‘"S* cannot 

■ ..... * r afterward* con> 

aiandonvtent, on receiving the intelligence, laid it before vert ft into a 
the vpderwriters, and required their direffions htfw to aceount'o^ 
proceed ; but *hey refufed to interfere, attd'dejiijed%'flie Swgo being** 
rifhtof the afTured to abandon, though without ail%nmg 
any reafon for it. Upon which the aflured dire£ted a exceeded the 
fale of the ihip and cargo (which latter was unmlaged) ftup, whidi was 
for the benefit of all concerned; but the proceeds of the rn“!re*puL*1*nto 
fale, after dedufting the expenCes of it, and of the fUyage, JlSn d^lJn *by 
left a balance againft the a^red of above ao 4 Where- JjJ ft*ufwa»**d*i- 
upon it was contended on behalf of the aflured, at the ‘‘X 

^ , t • » I • • afluredtobe 

trial at GuUdhall, that inafmuch as the original damage, msdeon account 

,, , . 11... of all concerned. 

which in the event had turned out to be a total lofs in 
the value of the (hip and cargo, was occafioiied by a 
peril infured againft, and that the vopge was thereby 
loft, they had a right to treat it as a total lofs, with be¬ 
nefit of falvage to the underwriters. But Lord Ellenbo^ 
rough C* L being of opinion that, for want of an aban- 

1 i 3 donment 
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iSli* donment, the affured were not entitled to treat this as 

■ a total lofs, where the lliip continued to fubfiil in 
Martih ^ *•...• 

fpecie in the place whither the was carried, ■ dire£bed a 

CjlUKATT. - . 

nonluit. 

• » > 

The Atforney^Gencral now moved for a new trial, and 
fald that there was no clear and precife line bf diilinflion 
laid down for afeertaining what fliould be deemed a total 
lofs with benefit of falvagc, and what an average lofs 
only, and that it was very difficult to find any principle’ 
regulating the cafes of abandonment. AH the cxpences 
of the falvage were incurred in an attempt (though it 
turned out to be an ineifc£tual one) to preferve the (hip, 
till it was found that the expences of repair in the place 
■wdiere fhe was would more than abforb the whole value 5 
and the damage was occafioned by a peril infur^ 
againft, by which the further profecution of the voyage 
was found to be impracticable, except at an expence* of 
repair which wopld have exceeded the vaK ^ of the thing 
infured. To all fubftantial purpofes therefore the owt Vs 
have in the event incurred a total lofs, at lead with re- 
fpecl to the (hip, by a peril infured againft, by which 
the voyage has been Loft; againft which they are en* 
titled to be indemnified, allowing the underwriters the 
benefit of the falvage received by the fale of the 
Yeflel. 

Lord Ellenborojjgh C. J. Where the thing infured 
fubfifts in fpecie, as it did here, I cannot fay but that 
an abandonment is neceflary iC it be neceflary in any 
cafe : and if, upon the happening of fuch a peril, which 
fufpends the voyage, and induces the necelfity of repair, 
the owners choofe to make it a total lofs, upon the lofs 
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of the voyage, or the probable cilxnate of the expenccs 
of repair abforbing the value of the thing infured, they 
ought to give notnce of abandonment, to enable the un¬ 
derwriters to ele^ whether or not they will incur fuch 
cxpences. 

G^ose J. concurred. 

Bayley J. (fl) The (liip remained all the time in tlutf 
charaftcr of a fhip, when the owners proceeded to the 
fale of her, without giving notice of abandonmentand 
if this could now be converted into a total lofs on ac¬ 
count of the expenccs of the falvage having abforbed the 
value of the Ihip when fold, the queition whether a total 
or'an average lofs would be made to depend upon 
t)^ event of the au£l;ion or market at which the fhip 
was fold, againfi: which the underwriters do not in- 
fure* 

Rule refufed. 

{«) ms abfentfromindirpofition. 
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SXfAC^FORD and Another, Executrix and Executor 
of $j;ajCkforD| againfi Austen, Sheriff of 
SviVRiY. 


ifnpnntheexe* ^H|S waa an a^ion againfi the (heriff for’the efcane 

cution of a writ A' - „ “ 

ot capiat ad fa- of one Brmle^y againfi whbm the declarati^ ftattd 

whlcfrequuoa ihe plaintiffs had recoffercd judgment in Miek> term, 

tlkeandl^fit 28of.} which jiidgnient tfas affirined on 

^ Exchequer Chamber in Trinity, 50G.3., 

thtreium-day wilh itf/. futthet cofts, &c.} and that on the atdof 
of the writ at w. * , , 

iVtfimmfitr ta Iswmbef, 51 G. 3., they fucd out againfi Bromley an 

”rlfi^f Uieir’da- omittas Writ of capias ad fatisfadendum upo^ 

"n?charjM**the judgments, direded to the iheriff, by sdedi^he 

S"r«un?-daJ, commanded to take Brmley and him fafely keqp, 

receive the fo that he mighl have his body, &c. at WifitdnAtr, on 
money due from ^ ^ 

liii prifoner, Weantjmy next, after 8 days of St. Hilary,' to the 

hberate hS^” of thttT damages, cofls, and charges aforefaid, 

pji?it**ovw"in delivered to the defendant, 

^3** ^^‘*r.b€r 1810, to be exe- 

i>«ed to It, he it cuted in due form of law; by virtue of which the fheriff* 

foran cfcepei on the 8m of December following, arrefled Brmley, and 

undtr thTcora- <letained him in cuflody fai execution for the damages, 

I.tJ?c<IIpi*and • 2nd then it alleged a voluntary efcape by 

the un* permiffion of the fheriff, on the 24* of 

iw**the damages, c^t, and charges s^ofrefedd, and 

the levy.money evety part thereof, bang wholly then dnd M untedd, See. 
indorfed on tb^ rt<L ^ f ^ « . - * 

writ, which he *ne defendant pleaded the getietttl 4flue( and at the 

eommeJiied* , Wore Lord Elfenborott^h^ C. J. a* 'Wylmtfflet, the 

ftc. it of no ^ yag proved, as ftatedlathA defelatsltiJitv tudorfed to 

Th«t^ik/^%a#a»eft 4 d’und«sJ«ton*ithe 

‘Ifo&Sf'bf jD»lm^,^ai«d Ihortly’ after> ’ii6t'l«(iB#‘thaii the 


aifl 
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lift ofthe fame month, was feen at large agsun. There- 

t 1 

upon this adion was commenced on the 21 ft of ' 

and* on the a^d^ ^being the firft day of HUai^ *^^II?** 
term, (heriff was ruled to return the alias iioh Awtraw. ^ 
omittas writ* of capias ad fatisfaciendum dtt which 
Bromley had been arrefted; whereupon he returned cepi 
corpus, and that he detained Bromley in cuftody upon 
the- faid writ until he fitisfied him (theJberiff^ the fum 
of 30 diereon indorfed; winch money he (the 0ieriif) 
had ready, as within he was commanded. The jhaiilTs 
retutn was in fa£l; filed on the 29th of January^ though 
appearing as of the firfl: day of term. The plsuntiff’s 
attorney proved that he never received the money from 
dte iherhF for his clients, or gave any authority foy the 
pTifonef^S” dif^rge. Lord EUenborough C> h however, 
lonfid^i^ at the time, that the fubftantial purpofes of 
the Writ had been fatisfied by the fiieriff’s receipt of the 
■execution i^oney from his prifoner for the uie of^ the 
plsundiSs, and confidering him as their agent for the pur- 
pofis of paying over -the money to them, thought ^that 
tins al£VioD for an efcape, which imputed an ^ pi^tort 
to the jfiieriiF in not detaining the bpdy of,^ the prifoper 
after fuch paymesit received by him, was not^cua^Uju- 
, ablei tind therefore^ ^oahiited- the plaintiff.' his 
< Lordihip now, after reporting the fadls proved ^^he 
trial, in cbnfequence of a rule aiii which had heqoppb* 
talued by &carlett% upon a review of tlie authpid^ess^ur , 
iettiag^afide theetoiifmt,, obfinrved that diere wesxvpr^ 
weigbtia t^e argussent urged on the part of the^J?l^ifttiffe' 
ithan QU the £r(i view> of £iibje£l he had ii)yq>p<)f^d; 
iM< payrn^t ito |tho ^was not n coxnplug^^s^igitb 
«tha exigenty of the wril^ ^but Oi^fpsyuient |p^^Pfirty 
himflslf jO’Mrhom thp money, was. 

\ * the 
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i8ii. the iherlff, unl^s he could be ,'made the agent of tb? 

■ ’ "' plaintiffs, was not authorized to difcharge the priibner 

SLAdCrARB ^ 

itgmmfi till he had paid over the money to them: and he men* 
Awitsm. Langton v. Wallu{a\ lirhich had been referred.to 

amongd other cafes on moving for the rule, where the 
difcharge of a prifoner, upon fecurity taken by the un- 
der-fheriff for the payment of the debt, which was after¬ 
wards regularly received by him, but not paid, oyer to 
the plaintiff in the adfion, was faid to be the ground 
of an action for an efcape, but not of debt. There, how¬ 
ever, the prifoner was difeharged before the money was 
a£ludlly received by the under-flierifF, 


. Garrow and Lawes ffiewed caufe againfi the rule, aiul 
after obferving that the adtion was brought merely for 
the coff a, as the plaintiff's might at any time, after the 
payment by Bromley^ have received the money from the 
IheriiF by application for the purpofe, they contended 
that the.iherifF was bound to difcharge his prifoner after 
receiving payment of the debt and cods; and if fo, it 
could be no efcape; and that all the cafes which had 
been cited in fupport of the rule were diftinguifliable 
from this. Langton v, WalHs had been already diflin- 
guiffied; for there the prifoner was liberated upon fecu¬ 
rity only, before the a£lual receipt of the money by the 
iherifF. The plaintiffs did not call for a return of the 
writ till after the commencement of this adion. The 
only legitimate objeft of the p^ocefs even by capias 
againff the perfon is to fecure to the plaintiffs the pay- 
. ment of what is due to them i which was done when the 
money was paid to the officer who was charged with the 

(«) I Lit Ray* 399* 


exeoutlon 
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exfecutioili of it.' Itf is not z yindi^Hve procefs, which it i8li. 

woiild' be if the prifoner might ftill be kept in cuftody —- 

SiACKr^aik 

after f^isfying the judgment.' Hie iberifF muil be con- 
(id^fed ' as th^ agent of the plaintiffs for the purpofe oF 
receiving the money for them; and therefore fo far as 
the prifoner was concerned, a payment to the (heriff 
niuft be confidered the fame as a payment to the plain¬ 
tiffs themfelves. In Taylor v. Baker {a), the payment was 
-made by the prifoner to the marlhal, who is in the fame 
fituation as any other gaoler; which is very different from 
the fftuation and authority of a (heriff, t6 whom the 
original writ of execution is dire£ied, and who is to 
make his return to it: and it is admitted in this cafe, 
that payment to the fheriff upon a fieri facias would be a 
good difcharge of the debt, and it is only doubted whe¬ 
ther it would be fo upon a capias ad fatisfaciendum: 
yet there can be no diffin£lion in fubftance between 
them, the objedl of both writs being to obtain the pay¬ 
ment of the money due. But the Court there were not all 
agreed upon the point in judgment, though the majority 
held that the payment to the marflial could not be 
pleaded in bar to an a£lion of debt on the judgment by the 
original plaintiffs, who had not received payment of their 
<lebt. [Lord Ellenborough C. J. There is another report of 
the cafe of Taylor v. Baker in Freeman (^), which points 
more clearly to the ground of the di(];in£tion in this refpeft 
between execution procefs againff the goods, and againfl: 
the perfon; ftating that the writ of fieri facias authorizes 
the fheriff to levy the moneys but the writ of capias ad fa¬ 
tisfaciendum only authorizes him to bring the body into 
court.] Morton*s cafe (c) is to the fame effe£l:; but 

^s) T. y»/wf, 97 . (^} 453. {c) % Sbno. 

thofe 
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I&U4 thofe were afiiions of debt oii tiie j^dgitt^lJetiir6tQ.the 
onjgmal parties, bet^eeii ^bom payMiettt td v Itbiod 
j^eribn may not be pleadable ini>a1r: but it dies liDbfolf 
Aostbn. difcharge of the prifoncr upon f}ie'payii]talt 

to the Iheriff' may be-treated as an ffittpe* The ftatutt 
3 G. I. c. 15. /. 17., in requiring the fum for which the 
defendant is to be taken in 'execution to be iHdOieied oh 
the writ, before its delivery to the IheridF, redogtdzes his 
agency for the plaintiffs to receive the money. {Bajkf I. 
That is for the purpofe of afcertaining (he poundage due 
to the flieriff^on the levy.] The ftatute of 
on which the aflion of debt is founded, alfo recdgnuses 
an agency in the (heriff^; for it is intkled (he Mafters* 
remedy againft their Servants, and other AecomptantSi*’ 
and it warns the iherifF to take heed not to iuSkfMs 
prifoner to efcape; otherwife « he fitali be vUnfuffiTiihle 
to his mafiet of the damages done to hiai by >hftsh his 
fervant,** 8 cc, It would be inconfifteni with ^ia ^§h(te 
that the plaintiffs, by adopting another forna o£'a<^on 
againft the fheriffT, (hould be able to get rid of the 
agency thus recognized by the legiflature. 

He niay be fervant or agent to a certain extent, tlut is 
for the purpofe of executing the writ: but here the ob- 
je£tion is that he has not executed the writ,} The writ 
comes to the hands of the iherifF immediately from the 
plrintiffTs* attorney, who fete him in motion. 

Scarlett and Banuwaii, contrl^ were ftopped by the 
Court. 

(«) i%Ed.t.e II. reftrreS to by Bitlttr T> iA iirAfnu v.WkUer, 


''^Tord 
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Lopd£LLEN4e|b9i7GH C;. J. If tl^e (herlff on the re- iSu. 
^eipt of the money had immediately paid it over to the 
plahttids» Vefor^ any action brought, perhaps an agency 
migh^l^ve be^ivintended; but here the plamtiffs havehad ^eivTSM. 
no benefit irhatever from their writ. By that writ he was 
eomiEsHitded tP take and beep the body of Bromley^ fo that 
he might have it on a certain day at Wejiminftery to fatisj^ 
liht plwft^s of theic damages, &c.} but that he has not 
donet but has returned that he took and detained the 
prifooer until he {afisfied him {the Jbertff) the fum in- 
dojcfed thereon for execution. This is not a compliance 
with the command of the writ. The (heriff is ftriflly 
no agentof the plaintiii), but the officer of the court for 
the eoucution of its procefs, and he cannot fubllitute 
Otie mode of proceeding in lieu of another which he is 
liOiHinMded to purfue. No authority can be fhewn to 
Watmttt the flieriff in levying upon the goods under a writ 
a^ainft the perfon. Then can the plaintiffs, who ele£f ed 
to take oat their writ againft the perfon of their deb|or, 
h we, by the mere a£l; of the fheriff, his own refponfibdity 
fubfilluted in the place of the body of their debtor ? '!]^he 
beft way would have been for the fheriff, after having 
fallen into the error he had committed, to have taken 
the earlieft opportunity of moving the court to flay 
the proceedings) on payment to the plaintiffs of their 
original demand, and of all fubfequent cofls incurred, 
or bringing the money into court. I was too ftrongly 
imptefled at the tri^lr with the mifehief and hardfhip 
of fuffering a fheriff to detain a prifoner in cuffody 
after receiving full fatisfaflion of the demand againft 
him i but he had ftri£tly no authority under the writ to 
deliver him till the plaintiffs had received and ^epted 
»»ffuch fatisfafiion. The fheriff is only an agent for the 

ptaintifis 
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plaintliTs for the limited purpofe of executing the vniu 
and he muft purfue the writ and be ready at the day, not 
wit^ the money, but with the body, unlefs the^party him- 
felf, who fued out the writ, interfere and agree t6 the 
liberation of the prifoner upon receipt of the money 
which has been paid to the fheriff. Here the (heriff 
took the money from his prifoner, but was not induf- 
trious to pay it over to the plaintiffs; they may therefore 
well complain againft him for having fet his prifoner at 
large before they were fatisfied their demand, contrary to 
the exigency of the writ. If the fheriff therefore was 
a fervant to them to a certain extent, he was not a good 
fervant, and did not execute that which he was com., 
manded to do. And the reafon of the diftindfion be¬ 
tween perfonal procefs and procefs againft the goods in 
thisiefpedl; is well pointed out in Freemath Report qf the 
cafe of Taylor v. Baker, 

%, 

Gross J. was of the fame opinion. 

I 

Baylet J. («). It was the duty of the fheriff, upon a 
writ of capias ad fatisfaciendum, to take and keep the 
body of his prifoner until payment of the money 
due to the plaintiffs, and not merely till payment to 
himfelf. If the fheriff tlierefore do receive the money, 
and do not pay it over immediately to the party entitled 
to receive it, but let his prifoner go at large, he does 
not purfue the compiand of the writ, and is guilty of 
an efcape. 

Rule abfolnte. 


{•) he Blotte J. was sbfent from indirpofiiion. 
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Clarke agdinft Hutchins. 


Ft 

A'tvm Kth. 


'TTiE defendant, who lived at Gofporit ordered goods trar’efman at 
from the plaintiff, who lived at Plymouth, and who' °efv!t)t[an*or- 
fent them accordingly to the receiving houfe of a velfel *'*'■ forward 

° ' o • goods to a peiv 

trading for this purpofe between the two places, the tin at anmiier 
owners of which had publiihed cards and lamciently mon fea carrier, 
eftabiiihed a notoriety in the place, that they would not' rumly°pe?twm 
be anfwerable for any package above 5/. unlefs entered r J,’fijfnj tJ*e ***' 
and paid for as fuch. The value of the goods fent in *!’® . 

this ihftance was 51/., but the plaintiff made no fpecial o‘ cat Her, 

_ , • rni w tn <lifc£tion« 

entry or payment purfuant to the notice. 1 he goods 10 be forwarded 

in fafl: Were never delivered to the defendant, and no 

further account was given of them, and herefufed to«ay Roods, 

° ' bt me mucli 

for them, on the ground that by the.plaintiff’s negle^!!: above the value 
in not making a fpecial entry of them purfuant to the the ca’rrier’s lia. 
notice, he could have no remedy over againfl the car- nlufl^bmited** 
riers. Whereupon the plaintiff brought alfumpflt for 
roods fold and delivered, &c., which was tried before i^'d ‘or a. cord. 

... ini;ly; tor 

Graham B. at Exeter, when the plaintiff infifled upon fu h rradef. 

the delivery to the common carriers as an execution of the pjicd authwny, 

order on his part, and that he was not bound to incur 

any additional expence by making a fjjccial entry, with- 

out the direftion of the defendant, to whom it properly refpoa. 

^ liliiiity ol the 

belonged: the learned judge however was of a different c*rr er to the 

opinion, and nonfuited the plaintiff. whom h "re¬ 

ceived the or- 

- . der, though 

Lens Serjt. now moved to fet afide the nonfuit $ con- only general in 

tending that the plaintiff had ftridly performed all that and?n2(c"of*’ . 

r>on-deliv(ry by 

she carrier, whofe rcrpOnfib'lity was left fbr wat»t rf fuch fpecial entry and payment, the • 
traciefman caniiut rciuver U'i» value ot tUc againit iiiC perfon irom wlictn he received ' 
the order. ' ■' . 


he 
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he had authority to do by the generality of riie oider^ 
by hsviiigdepoiited the goods in rite ufual and ordinary 
Way* to be forwarded by the eenmon carrieri. Thoe 
was no evidence of any prior dealings between the parries* 
fiom whence a more Q»ecial authority might have been 
Implied to warrant thephuntidFin charging the defendant 
with an extra price for the carriage. 


liOrd SLLBNaouotJGH C. J. The plaintiff cannot be 
find to have depofited the goods in the ufual and ordi¬ 
nary way* for rite purpofe of forwardmg them to the 
defendant) unledi he took rite ufual and ordinary pre¬ 
caution) which the notoriety of the carriers' general 
Undertaking required* withrefpefl to goods of this value* 
to infure them a fafe Conveyance; that is, by making a 
i^ecial entry of them. He had an implied authority* and 
it was his duty to do whatever Mras neceflary to iecure 
rite refponljhiUty of the carriers for the fafe deHvery of 
the goods* and to put them into fuch a coorfe of con¬ 
veyance* aa that in cafe of a lofs the defendant might 
have Us indemmty againft the carriers. The reft of the 
court affenting* the 


Rule was refufed 
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^''HE County of Dm»« ii^divlikd from tfiie county 
of Dotfet by the River Taii^^ ov« which there it a 
bridge maintained by Dorfett the inhabitants of which hi 
courfe under the ilat. ;t2 Heth 8. c. c. maintained the 
road for 300 feet i)n the J)evgnfiire (Ide from ^e bridgy> 
as past of fuch bridge. At the didance of 150 feet f/om the 
bridge on the fame (ide^ the road about 30 years ago Jed 
through a ford occafioned by a fmall (tream which runs 
into the Tart '^; but about that time> in order to avoid the 
inconvenience of the ford,^ fmaUer bridge was built over 
itby an individual, which, having been generally u/ed by 
the public ever fince, was confldcred as having beep adopt¬ 
ed by the inhabitants of the county, accordinj^ to the re¬ 
ceived rule of evidence in fuch cafes. '^eTmaller bridge 
having lately fallen into decay and requiring repajf, the 

w * 

inhabitants of Devon were called upon to repair it j wMch 
they objs^ed to, on the ground that'being \)rlthin 
300 feet of the greater bridge over the Tarry, for whicji 
diitance the county of Darfu was bound to maintain th^ 
f oad, as part of that bridge, the inhabitants of Devon were 
np mprc bound to repair the fmaller bridge than they 
lycre to repiir the load for that didance before that 
Jiridge wa^ built, thuMgh l)ing within the limit of their 
Lounty. 'iy’htifupo'i this mdi^ment was preferred 
;igdind .them fqr thp non-repair of the fmaller br.dge, 
and upon the tiial jLt Bridgewater t in the adjoining county 
pf ^omer/eti a a erdi£t paflld for the crown. 


A new ard fub- 
ft (imvi bridge, 
of puUit. utility, 
bulk within the 
limit of one 
county and 
adopted by the 
public, ii repiir- 
able by the in* * 
habitantiofthat 
county, al¬ 
though It be 
built within 
300 feet of an 
old bridge, re¬ 
pairable by the 
inhabitants of 
another county, 
who were bound 
in courfe, under 
the ftat. aa//. 8. 
e 5., to num- 
tain fuch 300 
feet of roan, 
though lying in 
the other coun¬ 
ty* 


v<?L. xiy. 


*Kk 


Qiford 
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The Kino 
againft 

The Inhabitants 
of 

the County of 
PiVON. 


Gifford now moved for a new trial on the grounds 
before ftated, that h^ the ftatute of Hen. 8. the 300 feet 
of toad from the end of. the great bridge was to be con>!i 
fidered as part of the bridge itfelf} which was repairable) 
and had in fa^l been hitherto maintained) by the county 
of Dorfett and if public utility required a fecondary 
bridge within that diftance, it muft be conlidered as an 
appendage by law to the other. That if the inhabitants of 
Dorfet were not bound to repair this, as being a ibbftan* 
tive bridge, maintainable by another county, they might 
equally claim to be relieved from the repair of the 150 
intermediate feet of road lying on the Devon/bire fide, 
or at leaft of a proportion of it. 


Lord Ellenborough C. J. Before the building of 
the new* bridge the inhabitants of the county of Devon 
had the benefit of a certain portion of road within their 
own limit) repairable by the inhabitants of Dorfit^ as an 
appendage to the old bridge. But inftead of the old 
road over the ford, they chofe to have a new bridge of 
their own j but they cannot riirow this additional burthen 

I 

upon the inhabitants of Dorfet, Each is a fubftantive 
bridge in a different county, and the new bridge cannot 
be confidered as an appendage to the other. The flat, 
of Hen. 8. attaches equally on the inhabitants of each 
county in refpe£): to its own bridge. It makes no dif¬ 
ference that the new bridge was firfl: built by an indivi¬ 
dual, if it were afterwards adopted by the public, as of 
public utility. While it continued a road, it ^as repair¬ 
able as part of the old bridge; but now that there is a 
fubftantive bridge built on the Devonfiire fide, it is re¬ 
pairable as a bridge by the inhabitants of the county in 
which it is fituated, according to the ftatute. 

Per Curiam^ Rule refufed* 
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Hull againfl Cooper. • 

wiis an a£lion on a policy of infurance on goods^ 
at and from Heligoland to a port or ports of difcharge 
in the Baltic^ which was tried before Lord Ellen- 
horough C. J. at Guildhalh when the plaintiff recovered a 
verdict. Marryat now moved for a hew trial, on iJie 
ground of rupprelTioii of material information from the 
underwriters at the time of cffcding the policy : this 
was done between the 8th and 13th of Augufly while the 
Ihip was lying in the Thames^ from whence (he did not 
depart till the 27th of the fame month for Heligoland In 
ballaft, where Ihe afterwards arrived, and took in her 
loading for the Baltic^ and failed on the voyage infured, 
and was afterwards loll or captured. lie contended that 
the underwriters ought to have been informed of the 
fituation of the fliip when the infurance was effected, as 
from the terms of it they might naturally conclude that 
the lliip was then at Heligoland. But her being at that 
time in the Thames^ from whence (lie did not fail till the 
27 th, (and fomc days more muft' have intervened before 
Ihe reached Hdigoland^ made a difference in the rifk by 
protra£ting the voyage further into the winter feafon. He 
admitted that in the cafe of Becltnuith v. Sidebotham («), 
it had been ruled by Lord Ellenhorough that fuch coift- 
munications were not neceflary to be made, unlefs par¬ 
ticular information was called for by the underwriters. 
There the ,fa£l known to the affured, and not com- 
municated to the underwriters at the time of effe^ing 


(a) 1 Camph. Ni. Pri. CaJ. 116. M. 48 Get, 3. 

K k 3 the 


18x1. 


Saturdegft 
Nov. 9th. 

If a /hip be in¬ 
fured at and 
from a certain 
place, where in 
fa£l (he is not 
at the time, but 
arrives there, 
after fome 
interval; (hut 
the fad is not 
communicated 
to the under¬ 
writers, who do 
not call for in¬ 
formation on 
the fubjed;} 
it is a queftion 
■for the jury, 
whether the 
delay which in¬ 
tervened mate¬ 
rially varied the 
rifle; and they • 
held it did not 
in a cafe.where 
the infurance 
being effeded 
on the 13th of 
jiugufl mLonden, 
on goods at and 
from Heligoland 
to the BMtf 
the velTel did 
not fail from the 
Tbamtt till the 
27th, to which 
was to be addrd 
tne further time 
for her reaching 
Heligoland. 
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the policy, was that the ibip, which, wifh her cargo, 
was infured at and fro^i a foreign port, (into which (he 
put in a difabled date,) homewards, was not in a 
condition to receive her cargo on board till (he had under¬ 
gone confiderable repair. But he contended that infor¬ 
mation of'this nature ought more properly to come from 
the aflured who knew the fa€l:. 


Lord EllenBorough C. J. When a broker proJ)ofcs 
a policy to an underwriter on a (hip at and from a cer- 
Uin place, it imports either that the fhip is there at the 
time, or fhortly will be there; for if flie is only to be 
there at a diftant period, that might materially increafe 
the rilk. But it has never been underftood that the terms 
of fuch a policy necefTarily imported that the fhip was 
at the place at the very time, fo as to make the aUTured 
guilty of deception if ihe were not. It was a queftion 
for the jury, whether the intervening period materially 
varied the rifk in this inilance: the interval being from the 
13th to the 27th of Augujt, with the additional days 
which elapfed from her failing till ihe reached HeUgotand. 
And the jury were not perfuaded that the riik was thereby 
varied, and found for the plaintifF. 

Grose J. agreed. 

* Batlet J. [a) It ws a queftion for jury to fay 
whether the delay in reaching Heligdand for fo many 
days after the pqlicy yyas effected materially varied the 

, nfk. 

Rule refttfed. 


(•) Xr Bhni J. was ibfcnt from bidlf^ofitioii* 
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Tait againft Levc. 


Nov. tith. 


* 7^1118 was an adion on a policy of xnfurance on the Where m a po* 

A , licyof infurance 

ihip CatAmne and goods^ at and from Cork tp the on a voyage up 

lhip*s loading port or ports on tlie coaft of Sjpahi, within 

the Straits of Gihraltary including Tarragona, and not 

hifrher up the Mediterranean, during her ftay there,. and ftipulaced that 
* ... , , they would not 

from thence to London ; with liberty to difeharge and be iiable buher 

take in goods at whatever place (he might touch at, &c. ra„ta,i t^^'^ 

Tarragona was then in pofTeiTion of our Spani^ allies, Sur^ 5 *”ouid* 

but Barcelona, another port of Spain, whicli lies further up 

the Mediterranean, was in pofleffion of the French enemy. *»'" ^'P» 

‘ ' through entire 

It was the intention of the captain to go into Tarragona, ignorance of the 

■ * coaft, when the 

but a current, as he fuppofed, carried the veflel beyond it occafion and 
in the night, and the captain, being entirely ignorant of policy required 
the coaft, miftook Barcelona for Tarragona, and was enter* gu^*°wcnt"into 
ing the former port wlien he was captured by the French, 

The two towns were proved to be not at all alike in their ia higher 

^ up chan Tarra» 

appearance from the fea. Lord Ellenborough C. J. before i®** this 
. . /• either a de- 

whom the caufe was tried at the fittings m London, was of viation without 

opinion that the underwriters were not liable for this crafla (and on thuf** 

negligentia or ignorantia on the part of the captain, p”,n"|y 

which did not amount to barratry, as not being a wilful ''®* entitled 

* ® to any return of 

mifCondufl: or fraud on his part *, and therefore nonfuited premium i) or 

there was a 

rile plainti£ f'>ilure of an 

implied war* 
ranty on the 

The AttomeyGmeral now moved to fet afide the non- fuTed^^tha* 1 ^* 
fuit j faying that it had never been decided that under- “ewlJ*omp€. 
writers were not liable for any lofs arifing from the ne- !*"' ■"i* 

' ° knowledge fet 

gligence or ignorance of a captain in this relpeA, which ihe declared 

did pot afiefk his capacity as a feaman to navigate the voyage ihouie 

Kk, 
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veflel, but merely his igtiorance of the different towns 
on the coaft on which he was navigating. It muft often 
happen in the courfe of voyages that the captains of vef- 
fcls are ignorant of the different coafls upon which they 
arc navigating, and Ioffes may accrue on that account} 
but the underwriters have never been held to be thereby 
abfolved, for they even engage to be anfwerable for the 
rhifeonduff of the captain. 

Lord Ellenborough C. J. If fuch mifcondu£l: 
amount to barratry, the underwriters exprefsly engage to 
indemnify the alfured againft it. But here the whole and 
anxious obje^i of the underwriters, for which they ex- 
pirefsly ftipulated, was that they fhould not be anfwerable 
for any rifles higher up the Mediterranean than Tarragona; 
and* therefore the voluntary exceeding of that limit, 
through the ignorance of the captain, I confider as a 
deviation from the voyage infuved, which difeharged the 
underwriters. When the object of the contratling par¬ 
ties was to mark the real limits of the coaft on which 
the veffel was navigating, and wlien the point of danger 
was fo'nigh at hand to the place to which the fhip was 
bound, which was the utmoft limit of the underwriters’ 
engagement, there was great negligence in fending a 
captain who was totally ignorant of the coaft, as it was 
in proof that- he confeffed himfelf to be. He only fup- 
pofed that it was a current which carried his veflel be¬ 
yond TarrogJ/w in the night’, but there was no proof 
even of that. There was then no juft caufe for the devia¬ 
tion ; but it refulted folcly from his ignorance. If he 
had been driven off Barcelona by ftrefs of weather, it 
would have been a different confideration. I think the 
cale againft the affured, qua(hinque via data; either on the 

14 ground 



IN THE Fifty-SECOND of GEORGE IH. 


483 

x8ii. 

Tait 

againfi 

Levi. 


Grose J. concurred. 

Le Blanc J. On my prefent view of the cafe, there 
appears to me to have been an incompetent fitting out 
of the fhip with a proper mafter for the purpofe of tlie 
voyage infured. The fliip was to be fitted out in an 
adequate manner to fccure her from going higher up the 
Mediterranean tlian Tarragonoy according to the exgrcfs 
intention of the parties} the owners fhould therefore 
have put on board a captain of fufilcient fkill to diilin- 
guifh the port of Tarragona from tlie neighbouring ports 
on the coaft ; and if from his not knowing one port from 
another, he goes into an enemy’s port inftead of the port 
of Tnrragonay which it was his duty to diflinguifh under 
this policy, there appears to me to be a want of fuf- 
ficient fkill in the captain and crew for the purpofe of 
the voyage infured. But I am not prepared to fay 
that in all cafes, a captain carrying his fhip by miflake 
into another port tlian that to which he is bound, would 
ncccfiarily be a deviation fo as to avoid the policy. My 
opinion is formed on the fpecial circumftance of this in« 
furance. 

Baylet j. I doubt much whether this cafe can be 
put on the ground of deviation, becaufe there was no in- 

K k 4 tention . 


-ground of a deviation from the limits of the voyage de- 
feribed m the policy, without any juft caufej or op 
the ground of an implied warranty to provide a mafter 
of reafohably competent ikill} which was not complied 
with by fending out one who was totally ignorant of 
the 090 port And of the other, of Tarragona and of 
Barcelonay when it was the,immediate and prominent 
object of the policy to diftinguifh between them. 



4<4 

i8ll. 


Ta»» 

LbVi. 


Cases » michaelmas term 

«- 

tention in die captain to deviaCei hut he intended t» ^ 
into Tia^ragona, thiugh he miftook Barcelona foe his hx* 
tended port through his entire ignorance of the coaft. 
But upon the ground of want of competent (kill and 
knowledge of the coaft on the pari of the captain, wheft 
the very objefi: of the policy required difcrimtiiating 
knowledge in that refpeft *, and there being no other part 
of the crew capable of fupplying that want of knowledge, 
and the lofs happening on that account, I am of opinion 
that the aftiired is not entitled to recover. 


A queftion then arofe as to the right of the plaintiff to 
a return of premium, fuppoling the policy never to have 
attached, for breach of the implied warranty, and that the 
cafe did not turn upon the fubfequent deviation ; but Lord 
Ellenborough C. J. faid, that on his prefent view of the quef* 
tioa,he could not advife the premium to be paid into court; 
for if the captain, without juft caufe, got out of hts pre- 
feribed limits, he got out of the policy: and the majority 
of the Court appearing to concur in this, the rule was re* 
fufed generally. 


tfov. I ItlE 


Klingender agalnjl Bond. 


A wrong de- 
fcripiion ot tlie 
perfun to whom 
a licence Irom 
the crown to 
trade widi the 
enemy is grant- 

AswhSehe wag upon the licence granted under the exifting 

*** orders of council. The property was fhewn to belong to 

iQsrchant {*’ 

wl'creas i)e wat tefideM at the time at 'RertgtUndi from whence he paflTed into Gtmaiy^ 
iMfnJing to return inunediately andJettit in Laitdan, 


•^HE aflion was upon a policy of infurance made the 
30th of Augujl iS'^o, on goods on board the (hip 
Vrow Hendrikay irom Heligoland to the Baltic* At the tria! 
before Ellenborough C.J. at Guildhall the only queC> 


Lemch 
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•Zemcke of Hanover, and the ihipment was made at Heli~ 
goiand by an agent of his of the nameA>f Hampif who was 
defcribed in the licence as « Hamper of Londont mer¬ 
chant but in fad, though he was juft about to lea?e 
Heligoland, where he had been reliding feme time, and to 
fettle in London, he was not yet > fettled here. It was 
thereupon objeded that the, licence was void, as con¬ 
taining an incorred defcriptiofi of the perfon to whom it 
was granted; and his Lorddrip being of that opinion 
nonfuited the plaintilT. 


I'Sli. 


KiiNCBiinn 
agein/t 
Bon II. 


The Attorney-General moved to fet afide the nonfuit, 
and argued that as the perfon was fufhciently known who 
was a lawful objed of the licence, the addition was not 
material. That upon application to the licenflng oflice, 
they did not contider the circumftance as of any confe- 
quence. That licences were often granted toJl. B.'Scc. 
and other Bx’wMh merchants; and no inquiry was made as 
to the other perfons for whom it was granted j though he 
admitted that they muft conned themfelves with one or 
other of the perfons named. That it was clear that no 
fraud was intended in this cafe ; but the defeription was 
given as that by which he would be moft likely to be 
beft known, being then immediately about to fettle in 
London, 


Lord Ellenborough C. J. Hampe faid at the trial that 
his proper refidence was at Heligoland at the time. That he 
relided there from 1808 to 1809; that he then went to 
Germany, and intended coming to fettle in London in the 
March following. How then can I fay that he was pro¬ 
perly defcribed in the licence as a merchant of London ? 
1 am aware that inftruments of this defeription require 

to 
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titu 

KlXNCKNDSa 

mgatnft 

Bond. 


STerdayt 
JNsv. llth. 

A. having 
»-^rccd to exe¬ 
cute a leafe of 
preniifcs to B,y 
who was to pay 
a cerialn fun 
for it; if B.y 
who was let 
into polTc. Atony 
accept a hilt 
lor the con- 
iideraiion- 
money y drawn 
on him by , 
it is no defence 
to an a£)(on on 
the bill by yi. 
a^ainA B. that 
the former re- 
fufed to exfcote 
tbcleafc; but 
his remedy is on 
the agreement. 


CASES IN MICHAELMAS TERM 

to be conftrued with fome latitude | but 1 am afraid of 
felting loofe all bounds of proper defeription in them, 
and of breaking down general rules, if this were deemed 
fufllcient. This nonfuit does not bar the plaintiff *s ac¬ 
tion, and upon another trial he may be prepareii to ten¬ 
der a bill of exceptions, if fo advifed, to the judge who 
refufes the evidence of the licence j but as I cannot think 
the nonfuit wrong, I dare not confent to grant the rule. 
Should fuch a defeription be deemed not to invalidate 
the licence, there never will be a licence of this fort that 
will deferibe the perfon corredllyi fo much is fought to 
be concealed in thefe matters. 

Per Curinvit Rule refufed. 


MoG C 3 R I no !• 

an adion upon a bill of exchange for 200/. brought 
by the plaintiff, as drawer, agaiiift the defendant, as 
acceptor, tlie latter fet up by way of defence, at the trial 
before Lonl Elleuborongh C. J. at Wejiminjlery that there 
was no confidcration for the drawing of the bill j for that 
the money for which it was drawn was agreed to be paid 
in confidcration of the plaintiff’s executing a Icafo of 
certain prcmifc> to the defendant; which he had not yet 
done, and avowed at the trial that he never meant to do. 
The terms of the agreement in this refped between the 
parties were to this effed. Memorandum of an agree-^ 
ment made 20th ,////y 1810. E. Moggridge agrees to let, 
and t/. 1 ). Jones to take (the mefluage in queflion, being 
ahoufein Wejimwjler) to hold from the.29th of December 
next for the term of 21 years, under rfie yearly rent of 
120/. “ And the/aid E. Moggridge for and in xonftderam 

tion 
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timof^QoL tobe paid by three bills to be 

drawn by E» M. and to be accepted by J, 'D. J, bearing 
date this day, to be payable thus, one bill for 200/. payr 
able 8 months after date, See. doth hereby agree to execute 
a leafs of the faid mejfuage for the faid termf See. And 
J. D. Jones agrees to take the faid leaiie at the Giid yearly 
rent, &c. and execute a counterpart, See. The defend¬ 
ant was immediately let into polTcilion of the premifes, 
and accepted the bill in queftion, with the other two, for 
the confideration money j after which tlie plaintiff re- 
fufed to execute the leafc. His Lordjfhip however held 
this to be no anfwer to the a^lion on the bill j but that 
the defendant had another remedy 5 and«thc plaintiff re¬ 
covered a verdidt. 

Garrow now moved upon this ftatement of fadts for a 
new trial, on the ground that as between thefe parties 
the true confideration for giving the acceptance might be 
entered into; and that fuch confideration was not the 
mere letting of the defendant into pofi'cflion, as the plain¬ 
tiff now contended, but the performance of the agreement, 
by thcadlual execution of a leafe, which the plamtifF hav¬ 
ing fince refufed to do, the confideration had failed. 

Lord Ellenborough C. J. The money agreed upon 
for the premifes would have been payable immediately, 
but for the convenience of the defendant the plaintiff 
agreed to take his acceptances at a future day. This bill 
muft dierefore be paid in courfe when due; and the de¬ 
fendant will have his remedy upon the agreement for the 
non-execution of the leafe. 

Per Curiam, 


181C. 


Mocoridcc 

ggainp 

JONCS. 


Rule refufed. 
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i8xi. 


AfMutpTt 
^69, I Ith. 


'Where a pauper 
had heen put in 
poiTeflion of a 
cottage 40 years 
ago, by the then 
exiting over- 
feers of the 
poor, and had 
continued in 
the parifh pay, 
and the cotuge 
had been from 
time to time 
repaired 
by different 
overfeers till 
two years ago, 
when the pauper 
difpofed of it to 
the defendant, 
and went away: 
yet held, that 
the exifting 
overfeers could 
not maintain 
ejectment 
Ibr it, having 
no derivative 
title as a corpo¬ 
ration from 
their predecef- 
fors, fo as to 
'conneft them- 
felves in interefl 
with the over* 
leers by whom 
die pauper was 
put in iMflcf- 
lion.j and the 
pauper having 
done no ad to 
recognize his 
liolding under 
die demifing 
lets of overfeers. 


Dot, Leflee of GrOndv atid Others, ngain/i 

Clarke. 

^LARKif in }»ovmg to fet aiide the nonfuit which 
had taken place in this cafe before Thomfon B. at 
Leieffeti dated the circumftances to be, that about 
40 years ago a pauper of the name of Brooh was placed 
in the cottage for which this ejedmeik was brought by 
one of the then overfeers of the poor, and had continued 
in pofieffion till two or three years ago, when he difpofed 
of the houfe to the defendant, (upon what terms did not 
appear) and went away. Thatduringthe ixmtBroQks dwelt 
in the cottage, the pariHi officers from time to time re¬ 
paired it, and he continued to receive parifli relief. 
There were two demifes, one by the exifting overfeers, 
and the other by their predeceftbrs in the office at the 
time when quitted. The learned Judge at the trial, 
confidering that the overfeers of the poor were ;ao corpo¬ 
ration, and that, as overfeers, they could have no legal 
title to the premifes, and that there was no evidence of any 
acknowledgment by Brooks of holding under the former 
overfeers, who had joined in the demife, nonfuited the 
plaintiff. But Clarke now contended that Brooks having 
been in polTeffion under the firft fet of overfeers, who 
muft have been confidered as his landlords, if he were not 
in the fituation of a mere fervant under them, could not 
in either view fet up any title agalnft their fuccefibrs in 
office, who ftood in the place of thofe from whom he 
ceived the poiTeffion. ^ , 


Lord 
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Lord Ellenboeougb G> J. If Brooks had done any 
thing to recognize his holding under the overfeersj that 
might have done. But there being no eviddncfe of thet 
kind, how can the overfeers, who are no corporation, 
make out a legal title in themfelve^to the premifes, as 
overfeers. There is no conne^iing the title of the pre- 
fent overfeers with their predeceflbrs who put Brooks into 
pofTelTion. 


4 ^ 


idii« 


Dor, 

Lefl^of 

Crvnov, 

againft 

ClARKI. 


The other Judges • concurred; and Bay/ey J. added, 
that neither of the fets of overfeers demifing had put 
Brooks in poiTeflion; nor had he done any thing to re¬ 
cognize holding under either of them. 

Rule refufed. 


The Provoft and Scholars of Queen’s College, Mcndayf 


Oxford, again/i Hallett* 

was an a£lion on the cafe for an injury done to 
the inheritance, in which the plaintiffs declared that 
they were feifed in fee of a manor, farm and lands, with 
the appurtenances, at Stoneham in the county of Souths 
amptottf by rcafon whereof they‘were entitled to have for 
themfelves, their farmers and tenants, occupiers of the 
faid manor, farm and lands, with the appurtenances, com¬ 
mon of pafture, upon a wafte in Stoneham^ &c. That the 
defendant held and enjoyed the faid manor, 8cc. as tenant 
to the plaintiffs by virtue of certain demifes thereof be¬ 
fore made by the plaintiffs for the remainders of certain 
terms then and yet to come and unexpired, (the reverfion 
of the faid manor, &c. belonging to the plaintiffs and 
their fucceffors, &c.) yet the defendant wrongfully in¬ 
tending 


JVov. I itb. 


An action on 
the cafe for an 
injury to the in¬ 
heritance lies 
by the rever- 
lioner, pending 
thetermiagainft 
the tenant, tor 
incloting and 
cultivating 
wade land in¬ 
cluded in the 
demife, and for 
continuing the 
grievance. 
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1811. tending to injure the plaintiffs^in their rcvcrfionary cffate 
^ ^ and intercft in the faid manor, &c. and to ieffen the 

&c. of value thereof, and deprive^them of the free ufc and enjoy- 

^OwiTdV xnent of the faid common of pafture for themfelves and 

HAfi'iTT. future tenants o^the faid manor, &c. whilft the plain¬ 

tiffs were fo feifed of the faid manor, &c. and entitled to 
fuch common of pafture as aforefaid ; and whilft the de¬ 
fendant fo held and enjoyed the faid manor, &c. as te¬ 
nant thereof to the plaintiffs, to wit, on the ift of January 
iSoi, and on divers other days between that and the ift 
of September 18 lo, at the parifli of Stonebam, &c. wrong¬ 
fully ere£ted fences and banks on parts of Townhill com¬ 
mon, (the wafte in queftion), and inclofed and fepardted 
part of it from the remainder, and alfo wrongfully fub- 
divided the fame into fmall inclofures, and kept and con¬ 
tinued it fo for a long time, &c., and wrongfully ploughed 
up and converted great part into tillage, &c., whereby the 
plaintiffs were greatly injured in their reverfionary eftatc 
and intercft in the faid manor, &c. There was a variety of 
counts laying the cafe in different ways, fome of which 
onlycharged the defendant with continuingthe grievances. 

It appeared at the trial before Graham B. at Winchejier^ 
that in 1797 the plaintiffs had leafed the premifes men¬ 
tioned in the declaration to Mr. Mtddkton for 21 years, 
who conveyed the fame to the defendant in 1809.- 
During the time it was held by Mr. Middleton he inclofecf 
and ploughed up tjie greater part of the common, and 
the defendant after his purchafe inclofed nearly the re¬ 
mainder. It was objedled by Dampiety that as the leafe 
was unexpired, the a<fl;ion would not lie againft the de- 
fendantj though it would againft a ftranger, bccaufe the 
defendant might yet, before the expiration of his leafe, 
reftore the premifes to their former condition, and deliver 

them 
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'them up in that date. The obje£^ion was however over¬ 
ruled, and the plaintiffs recovered a verdid^ with nominal 
damages. The fame obje&ion was now renewed by 
Cajberd on moving for a new trial. But the Court were 
all clear that the adlon.lay for the prefent injury to the 
inheritance* 

Lord Ellenborough C. J. It is an injury to the 
title of the reverfioners, and a prefent damage to them. 
Lord Mansfield held that building a wall, where none 
was before, was fufficient to entitle the reverfioner to this 
kind of action pending the leafe, though it might be 
pulled down again before the leafe expired. 

Grose J. A£ 1 s of this kind have been held over and 
over again to be a prefent injury to the eftate of the re- 
Verffoner. 

Le Blanc and Batlet, Judices, agreeing, 

Rule refufed. 


4P« 

i 8 ti* 


The Provoft, 

CvfcLBaf* 

Oxford, 

agabifi 

HathtrTt 


Weston azain^ Fournier and Another. w«>-, 

^ Nov. iztb. 


'VHIS was an action of trefpafs againd magidrates, trefpafs 
which was tried before Lord Ellenhorough C. J. 


in SurrVi and the only quedion was whether the 

y ^ ^ ex oflScio, the 

a^ion was brought in time. The drred of the plaintiff^ plaintiff muft 

1 . r . 1 1 t rt .. flttwatnifi 

nnder the warrant of the defendants was on the aid of pnus that he 
November i8o^, and he continued in cudody up to lad a wriKued”oi? 

within fix 
months after 

notice to them of the aOion, although there be a continuing cauAe of afiion; and thercAire 
the plaintiff tnufl fhew a return and continuance of the firft writ if the fecond be out of 
time fixed by the notice. 


Julj^ 


*Kk 8 



i8it. 

yFtlTAN 

FoiritiuK* 

« •■ ' 
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Julyt when he iiiras difcharged. The writ of latitif 
was fued out on the 2oth of May 1809} and the next 
ptocefs proved was an alias writ fued out on the (Sth of 
February 18 lO) and the memorandum of the record of nifi 
prius was of Hilary term 1810. The notice of aflion to 
the magiftrates was on the loth of March 1809. It was 
obje^^eh at the trial that as the firfl: writ ill May 1809 
was not returned, and there was no proof of the fervice 
of that writ, the alias writ in February 1810, which ap¬ 
peared to be after the memorandum of the nifi prius 
record, could not be cqnne^f ed with it in continuance, and 
therefore that the aftion, which muft by the ftatute (a) 
be commenced and profecutcd within fix months after the 
caufe and notice of adliou, was out of time: and his Lord- 
fhip being of that opinion nonfuited (he plaintiE 

R. Lanaes now moved to fet afide the nonfuit, and 
{contended that where the action was brought in time, 
it was immaterial whether it had been regularly con¬ 
tinued, and that no quefiion of that kind could be en¬ 
tered into at nifi prius, where all the prior proceedings 
muft be taken to have been regular. In Harris v. Wool^ 
ford (^), where the return of the^firft writ was held pecef- 
fary to be (hewn, to fave the ftatute of limitations, the 
declaration was pot delivered till much more than a 
year after that writ iflued, and therefore could not have 
been taken to be a proceeding upon it without ihewing 
Its-return. \Bayf^y J. The cafe ofj Stamvay q.'t. v. 
Perry {c) prefles moft.] There the laft writ was out of 
time for the caufe of aftion, qpd therefore unlcfs it were 
eonne£led with the firft writ, which was in time, the 

« I 

i 

(tf) >4 (7m 44* fee Lvue!a-e v. Cr 

(bj p Rty. 6 i 7 « {t) 1 fijj, & Pull* 157 . 
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adlion was not properly commenced: but here was a 
continuing caufe of a^lion down to the time of tl^e 
fecond writ. {Bayley J. Notice on the loth of Mar^h 
fixed the plaintiff to the trefpafs on which he meant to 
proceed} and he was bound to proceed^ithin fix months 
after that notice; and then the fecond writ was^ut of 
time} as in the former cafe.] 

Lord EtLENBORopcH C. L The plaintiff was bound 
to commence his adlion within fix months after his no¬ 
tice ; and he did fue out a writ within that period; but 
he ne?er feired it} and there Was no return to it: he 
fued out another writ, which he did ferve ; but that was 
out of time. The memorandum does not help him. 

Grose J. agreed. 

Le Blanc J. The notice fixed the plaintifF to t 
date from which the fubfequent proceedings were to be 
reckoned : if no notice had been necefifary} there might 
have been ground for the argument. 

Baylet j. The fuing out of the fecond writ was at 
leaft prima facie evidence that the firft had not been 
ferved. In Stanway v. Perry both the writs were in the 
fame term; but the prOdu£l;ion of the fecond raifed a 
prefutnption that the firil had not been ferved ; and the 
firft writ only bemg in time} it became necelTary to fhew 
its return. 

* V 

Rule refuftd# 


1811. 

WEiTOX 

egaitifi 

FOVEMlJIt. 


L 1 


VoL. XIV. 
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1811. 


Lynch and Another azaM Dunsfoud, in Error. 

Nov tsth. * •' 


An infurance 
was effected on 
goods on boatd 
J^p or Jbipt troni 
the Canary 
Ifianis to Lon* 
aon ) and at the 
time the afTu • 
n;d*MK(^nt| who 
e(F;.ded the 
policy, knew 
tha^ one ct the 
Jbtp 9' jhifs was 
named tne tre* 
Jidfnt , anr* at 
the fame time 


^HE plaintiffs bought their a£^ion in the court of 
. . Common Pleas, and. declared in the common form 
againft the underwriter, upon, a valued policy of infu¬ 
rance made on the 26th of November 1808, by R. Jones 
as agent, as well in his own name as for all perfons inte- 
refted, on goods on board ^ip or Jbips at and from all or 
any of the Canary IJlands to London^ for a premium of 
10 guineas per cent: and the plaintiffs for whom the 
policy was effefted, averred that goods to the value of 


there was a the fum infured were then laden on board of divers 

paper of com¬ 
munication (hips, to wit, on board a (liip called the Preftdent, and two 
ftuck up at ^ 

•Uoyd'i, tiiat other (hips called the jin/ia Margaret and Friend^iPi to be 
Mar^^ ai rived Carried upon the voyage iilfurcd j and that the Prejidentf 
°jifur^t'/(»!kd other (hips afterwards, on the 26th.oiOPoberlBcS, 


th •^lyth ort”’ goods Oil board from the Canary IJlands 

the ^ on the voyage -infured 5 and though the Anna Margaret 

prcftUKt,Ow£ns, duly arrived with her cargo at London, yet that the Pre- 
deep and /eaif ftdent. With a great part of the fiid goods on board, 
did not commu- was captured as prize during the voyage, and the hrtend- 
1646*0^other part of the goods on board, after failing, 
fh p’» name to wrecked and loft by the perils of the fea at one of 

teis: iielsi that the Canary IJlands. On non aflumpiit pleaded, the jury, at 
tiiercby avoided, the trial before Lord C. J. Mansjield, at Guildhall, found 
teuisence Vur« « fpecial verdiiSl in fubftance as follows. 


w..idt lurmd 
out to be falfe. 


The plaintiffs were interefted to the full amount of 


the gpods infured ; and the only lofs they fought to tc> 
cover was confined to the value of the goods fliipped on 
board the Preftdent, which failed from the Canary IJlands 
on the voyage infured on the 28tli of Oclober 1808, nnd 
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was captured in die Brittjh Channel by a French privateer 
on the 18th of November 18o8|p and thereby totally loft. 
On the 22d of November 1808 a paper writing, as follows, 
was ftuck up at L/oy^s Coffee Houfe: “ The Howard^ 
** Marchf arrived off Dover from Teneriffe: failed 24th 
“ ultitno: on the 27 th off tHc Salvages fell in with the 
“ Prejidentf Onuens^ from Lattzarrette, and parted from 
her, Ihe being deep and leaky.” It did not appear by 
whofe authority or direflion fuch paper was ftuck up; 
but the information it profeffed to communicate, as far 
as it related to ‘th^ faid fiiip the Preftdentf was unfounded 
andfalfe: the Prefident was neither deep nor leaky during 
any part of the voyage infured, but on the contrary was 
in a perfe£lly fea-worthy condition at and from the time 
of failing until and at the time of her capture. When 
the policy was effcBed R. Jones knew that fuch paper-writ- 
ing ^s on the board at Lloyd's: He alfo knew that the faid 
Jhip THE President was one among others of “ the 
SHIP OR ships” whofe cargoes were intended to be in¬ 
fured by this policy; the fame being a continuation of 
other policies on the fiine intereft : and he had a bill of 
lading in his poffejfton^ by which he was informed that part 
of the interejl infured by this policy per SHIP OR SHIPS was 
loaded on board the Prefident; and R, Jones did not^ at 
the time the defendant underwrote the policy^ inform him 
that part of the goods infured by fuch policy had previoufy 
been Jhipped on board the Prefident for the voyage infured. 
But whether on the whole the defendant undertook and 
promifed as alleged in the declaration, the jury fub- 
mitted to the court, and found accordingly; eftimat* 
ing the damages at 104/. tix. (upon the defendant’s 
fubfcription of 200/.) if the plaintiff were entitled to rc* 
cover. And in laft Hilary term the court of Common 

I* 1 2 Pl^as, 
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EleaS} after argument, gave judgment for the defendant; 
on which this writ of egror was brought. 

Pell Serjt. in fupport of the plaintiff in error, obferved 
that no fraud was found in the agent, in not making 
the communication of the fuppofed intelligence to the 
underwriters, and therefore none was to be prefumed. 
Here the intelligence was not true, nor did it appear to 
reft on any authentic ground i and a perfon eife£ting an 
infurance cannot be obliged to communicate every idle 
rumour circulated upon no refponflbility. The only 
cafes bearing any iimilitude to this are thofe of Da Cojla 
V. Seandrett {a) and Seaman v. Fonnereau {b). It may 
be colle^fed from the firft that the (hip was captured, 
and that the aifured had doubtful intelligence of that event, 
which not having communicated to the underwriters, 
it was held to avoid the infurance: but the fa^was 
true. In the other, the airured’s agent had received intel¬ 
ligence w'hich gave reafon to fear that the fhip was loft 
in a gale of wind j which however was not correft; but (he 
was foon afterwards captured : and the withholding from 
the underwriters of the intelligence received was deemed 
to avoid the policy. There the intelligence w'as partly true; 
the Ihip was leaky, and there was a hard gale the day 
after ihe was met with at fea; all which it was important 
for the underwriters to know. But here tjie intelligence 
being falfe, if the party were ftill bound to communicate 
it, he is made th«^ inftrument of increafing his own pre¬ 
mium without any real caufe. Suppofe there was a rumour 
of this fort which the alTured knew to be falfe, would-he 
ftill be bound to communicate it ? Then where it is a 


(h) % P.IVmt, 170. 


(Ay 2 Strg, 1183. 


mere 
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mere rumour, refting upon no probable authority, may 
he not take his chance of the event ? If it turned out to 
be true, the policy would be avoided j if falfe, it would 
be immaterial. 

Lens Serjt, contra, was flopped by the Court. 

Lord Ellenborough C. J, The queftion is whetfier 
'the aflured’s agent was bound to communicate to the un¬ 
derwriters a material fa£l: witliin his own knowledge, 
as coupled with the report made relating to the fup- 
pofed rilk they were about to infure, which report after¬ 
wards turned out not to be true. Now the duty of the 
alTured or his agent in making fuch communications of 
material circumflances within their knowledge muil attach 
at the time of efleifling the infurance, and cannot depend 
upon the fubfequent event. There is no cafe perhaps exadl- 
lyljkc tliis in fpccies, but others have been decided involv¬ 
ing the fame principles, that the affured is bound to com¬ 
municate to the underwriters every thing material to the 
rifk within his knowledge at the time. Here, coupling the 
peculiar knowledge which the agent had of the name of 
the lliip, on board of which the goods were loaded, with 
the information contained in the paper ftuck up at Lloyd^s^ 
it cannot be faid that the fa£l was not material to be 
communicated to the underwriters. With the knowledge 
of fuch a fa«Sl kept back from them, can they be faid to have 
contra£l:ed upon equal terms ? The intelligence announced 
in the paper at Lloyd^s was nothing to the underwriters, 
linlefs they had the means of applying it to thle particular 
(lup or goods in which the alTured were interefted. If the 
underwriters had had the knowledge pofleffed by the af- 
^ured, it inight have been a queftion with them whether 

L. 1 3 • they 
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they would'have infured at all \ or if they did, whether 

they would not have required an enhanced premium. 

* 

Bayley J. The aflured’s agent is blameable, not for 
not communicating the rumour, but for nOt communi¬ 
cating to the underwriters a fa£l material with reference 
to that rumour, which faft was within his knowledge, 
fo as to enable them to apply it to the rumour, and ex- 
ercife their judgment accordingly. As to the alTured 
tAing the chance of the event upon himfelf j he did not 
tell the underwriters of the fa£l within his knowledge, 
and that he was willing to take that chance upon him¬ 
felf, but he took the chance of their finding out his 
knowledge of the fa£l, if it afterwards turned out to be 
true. 


Per Curiam, Judgment affirmed (a). 

(«) Vide Flttiiiirberl V, i ‘Term !*• 


Vutfday, Graham agaiii/l Jackson. 

JVev. izth. 

Under a con- 'T'HE defendant contrafted to purchafe, and the plain- 
^00 tiff to fell, a certain quantity of Campeachy logwood, 

memorandum of the contrail: in the broker’s 

wood, at 35/. 

per ton, &c. to loueht and fold notes was in fubftance as follows ; — 
be of real mer- * r t 1 

chantahle qua* Bought of the plaintiff “ 300 tons of Campeachy log¬ 
o's* mi*i«be“ 55 . « wood, fhipped at Pfeno Tork, at 35/. per ton, by ap- 
otiiwwlfe'i?y*^ proved bills at 4 rfonths. The wood to be of real mer* 
impartial judges charitable quality. Such as may be determined to be 

tobi-rtjefttd j ^ * * 

the vendee is * 

bound to take ■# 

fo much of the wood tendered as turned out to be of the fort deferibed, at the contract 
price; thougli it appeared at the time that a part, which was aiurwaios afurtaiiMU to be 
16 out of the 300 toM, was of a different and inferior defeh^tion. 


Other 
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otherwife by impartial judges to be rejedled,” &c. An 
a€^ion having been brought by the plaintiff againft the 
defendant for the non-performance of this contra£i} die 
defendant having refufed to accept any part of the log¬ 
wood, becaufe, as he alleged, the whole was not Cam- 
peachy logwood; and Lord Ellenborough C. J. having been 
of opinion, at the trial at Guildhally that the defendant 
was bound to take that which was Campeachy logwood ; 
it was agreed to refer the cauf& to an arbitrator to decide 
what was Campeachyt and the fum due to the plaintiff 
for the fame; and he found that 284 out of the 300 
tons were Campeachy^ and awarded the defendant to pay to 
the Plaintiff the contrail; price of 35/. per ton upon that 
(quantity, to the amount o? 9,940/. 

The Attorney-General now moved to fet afide the aurard, 
and argued that till it was afcertained how much of the 
300 tons was Campeachy and of a real merchantable qua¬ 
lity, the defendant coujd not tell to what amount he 
was to give the bills j it being now admitted that the 
whole quantity did not correfpond with the contrail;. 
He therefore contended that the defendant was not bound 
by the contrail price for a part only of the ffipulated 
quantity, and that the arbitrator ought not to have al¬ 
lowed the full contraft price for that which was Cam- 
peachy^ but only the difference betw'een tlie contra£l; 
price and what the article would have fold for at the 
time when the true quantity of Campeachy logwood to be 
paid for by the defendant was afcertained. 

But the Court were of opinion that the arbitrator, who 
was put in the place of the jury, had done right in giving 
the contra£I price for the quantity found to be Cam- 

L 1 4 peachy^ 


499 

x8ii. 


Graham 

Jacksom. 



500 


CASES IK MICHAELMAS 


i8l». 

Gkamam 

Jackson. 


jVav; iKtb. 

A promiiTorjr 
pote of tlie de¬ 
fendants*. pro- 
mifinj; to pay 
fo much at tbrit 
hjnktng-bouje at 
ly. requires a 
demand of pay¬ 
ment tbertf III 
order t(7{{ive the 
holder a caufe 
of adion, it it 
he not paid. 


peachyj the defendant having repudiated the whole coil-' 

tradj and refufed to accept any part of the logwood when 

it was firft offered to him ; and that the plaintiff had a 
• ^ 

right to ftand upon the eontraifl. 

Rule refufed. 


Sanderson againfl Bowes ajid Others. 

plaintiff declared in affumpfit upon a promiffory 
note, as bearer therebf, againlt the defendants as 
the makers; and flated in his firfb count that whereas 
A/. F. (one of the defendants), for himfelf and the other 
defendants, heretofore, to wit, on the I.ft of Beptemher 
1808, at Worhingiotiy in the county of Cumberland^ to 
wit, at Lortdony &c,, according to the form of the ftatute, 
made a certain note in writing commonly called a pro> 
miffory note, and thereby on demand promifed to pay 
at the hanliing-houfe thercy to wit, at Workington aforefaid, 
to one R. Nelfon or bearer, the fum of i/. i/. value re¬ 
ceived ; and the plaintiff afterwafds, to wit, on the fame 
day and year aforefaid, at Lofidony 8 cc. duly became, and 
before and at the time of the exhibiting of this bill was, 
and Hill is, the bearer of the faid note; whereof the de¬ 
fendants afterwards, to wit, on the day and year afore¬ 
faid, at Londofiy See. had notice; by reafon of which 
premifes, and by force of the ffatute, &c. the defendants 
became liable to pay>to the Plaintiff the faid fum of 
money in the faid note Ipecified, according to the tenor and 
ejfeS of the faid note.* And being fo liable, the defendants, 
in confideration thereof, afterwards, to wit, at London^ 
8 cc. undertook and promifed ihe plaintiff to pay him the 
faid fum of money in the faid note fpecified, according to the 
tenor and ^eEi of the faid note. There were feveral othefi 
counts on fimilar notes, and alfo the common counts for 

money 
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so* 


money paid, money had and reoeived, and upmj^an ac- i8ii. 

count dated; and then the declar^kion concluded->-Yet the *-~ ■■■ 

defendants, not regarding their faid feveral promifes and 
undertakings fo by them in manner and form aforefaid Eow^a. 
made. See, have not yet paid the faid feveral Turns of 
money, See. to the plaintiff, although often rtque^ed: but 
the defendants to pay the Tame, or any part thereof, have 
hitherto altogether reftfedy and ftill do refuTe, to the da¬ 
mage of the plaintiff of 30/., &c. The defendants de¬ 
murred generally to all the counts on the promiffory 
notes, and pleaded the general iffue to the money counts. 

Rlchardfon in fupport of the demurrer. This cafe is 
not affefted by the late determination of this Court in 
Fenton v. Goundry {a), which was the cafe of an accept¬ 
ance ; for an acceptance is no part of the original bill of 
exchange ; the acceptor coming in collaterally to the bill, 
and being at liberty to accept it or not as he pleafes. 

There is no decifion of the Court therefore on this point, 
and the only cafe that bears againft the plaintiff is that of 
JVild V. Rennards (i), where Bayley J. held that if a pro¬ 
miffory note were made payable at a particular place, there 
was no neceffity for proving that it was prefented there for 
payment in an a£lion againft the maker: but it does not ap¬ 
pear there that the place of payment was incorporated in 
the note. {.Bayley J. As far as I recolle£l, the place was 
not incorporated in the note, but was mentioned in a me¬ 
morandum at the foot of it.] In Saunderfon v. Judge {c)^ 
the principal point decided was that the note need not be 
prefented to the party himfelf, but that a prefentation at 
the place pointed out in the note as the place of payment 

(a) 13^/!/?, 459 - 

{h] Sittings in HU. term 1809, cited in i Catr-ib. 425. 

(r) 2 H. Blac. 509, 

was 
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was fttfficient: and as to what was faid concerning the me* 
morandum being part of the contraft or not, it was extra¬ 
judicial. But there alfo it appeared that the place of pay¬ 
ment was not incorporated, as here, in the body of the 
note, but in a memorandum at the foot of it. Other cafes 
of this defeription were tried on the laft Northern circuit, 
fome at Carlijle, and others at Lancajtery in all of which 
Wood B. held that application for payment was neceiiary to 
be made at the place where the notes were made payable. 
At Lancqfter^ he faid that he had confidered the fub- 
jedt again fince the trial -of the firft cafes at Cariijlet and 
was quite fatisfied that application Ihould be made at the 
place of payment mentioned. If it be confidered on 
principle, there is nothing to prevent parties from 
making their contracts in what fprm they pleafe, and the 
terms of them mull he abided by. He then referred to 
a clafs of cafes colledtedby Mr. Serjt. WilUams,\r\ a note 
on Birks v. Trippety i Sound. 33., where a diftind^ion is 
taken between a promife to pay a mere duty upon re- 
queft, which needs no adlual requeft *, and a promife to 
pay a collateral fum upon requeft, where there muft be 
an adlual requeft: but the Court faid that he need not 
labour that point. He obferved that the principle of all 
thofe cafes was that where the requeft was part of the 
contradt, it muft be averred in the declaration and 
proved. Here then it appears that a requeft of payment 
at the particular place named in the note is neceiiary to 
give the caufe of adtion, bccaufc both the requeft and the 
place are part of the contradl. A banker has a particular 
place where all his money is depofited, and where all his 
clerks are prepared to anfwer demands upon him; and 
there is no rule of law to reftrain him from making his 
notes payable at that particular place, and not elfewhere. 
He cannot be prepared to pay all his notes at any other 

place 
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place where he may happen to be at the time, and the 
inconvenience would be exceilive if he were liable to be 
called upon elfewhere. 

Helroyd contr^. Upon a contradl; of this nature it Is 
not neceflary to allege any fpecial requeft* either as to 
time or place. The elTence of the contra^ is a promife to 
pay the money every where, and the a£lion itfelf is a fulH- 
cient demand. It may be admitted that this is diftinguilh- 
able in the form of the contraA from the late cafe of 
Fenton v. Goundry (a), but it muft be governed by the 
fame principle. Would not an indorfer upon default 
of the makers be liable to pay the note any where ? The 
diftin^l:ion is well taken in tlie cafes referred to in the 
note in Saunderst that where a plaintiff fues for a duty 
and not for a collateral fum, he need not allege a fpecial 
requeil: but here the plaintiff fues, not for a collateral 
fum, but for a debt due; for it is expreffed to be iox value 
received: the party to whom the note is made payable 
might have brought an adlion for money had and re¬ 
ceived. Where an acceptor engages to pay money at a 
day certain, no fpecial requeft,is ncceffary to be alleged 
or proved; neither is it in the cafe of a drawer: why then 
iliould it be otherwife where the promife ftated is to pay 
at a particular place ? In the cafe of a bond,, where a 
condition is ftated to do a particular thing, the penalty is 
not faved by the obligee not having done fomething which 
he engaged to do, unlefs his omiffion obftru£led the obligor 
and prevented him from doing the a£l, and he did all he 
could towards the performance of it. The cafes upon 
this fubje^t arc colledled in 2 Com, Dig. title Condition^ 
li. 4, 5. [^Bay/ey J. looking over the cafes colledled un- 
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der the fame title G. 9. referred to one which 
fays that if a place certain be limited for payment> 
the party is not bound to pay it any where elfe (<*)•] 
A tender and refufal is equivalent to payment againft the 
fuit of the party; but where the obligation is to pay to a 
third perfon, a tender and refufal will not fave thejaond. If 
the obligor engage to go to a particular place to pay the 
money, he muft go there with it, and the bond is not 
faved if he do not, though the obligee were not at the 
place ready to receive it. If the condition of the bond 
be that the obligor will enfeoff the obligee of certain land 
on a particular day, it is not fulTiCient in an a£lion on the 
bond for the obligor to fay that the obligee did not attend 
at the day, but the obligor muft (hew that he went to 
the land and executed the feofthjent, and was ready to 
have delivered feifin, but that the obligee was not there 
to receive feifin. So in covenant for non-payment of 
rent, the leflee may plead that he went on the land on the 

t 

day, &c. ready to pay the rent, and that no one came to 
receive it on the part of the lefTor. This therefore is at moft 
matter of defence. Where a party promifes to pay money 
.at a particular place, he njay not be bquiid to pay it elfe- 
wherc ; but it comes properly by way of defence for him 
to fhew that he was ready at the time and place to pay 
the money, and that the plaintiff was not there ready to 
receive it. [Lord EUenhorough C. J. Tliofe are cafes 
where money is to be paid, or fomething to be done at a 
particular time as w^ll as place; therefore the party may 
readily make an averment that he was ready at the time 
,and place to pay, and that the ott^er party was not ready to 
receive it: but here the time of payrpent depends entirely 
on the plcafure of the holder of the note.] In x RalL 


{a) For this is cited i Rol. Abr, 445. 1 . 51. 444. 1 . 7. 


Ak 
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Ah. 44^3.1.20.19 a cafe of an engagement to deliver goods 
at Rotterdam upon requeft; and the Court held that a 
requeft at Rotterdam was not neceiTary, but might be 
made elfewhere. This being a duty, no fpecial requeft 
w^s neceflary, but the a^lion is a fufHcieut requeft; and 
there is'a breach of the promife by non-payment on fuch 
demand. And as to the placci it is matter of defence for 
the defendant to plead that he was always ready to pay 
at the banking-houfe at Workington, It is no part of 
the plaintiff’s caufe of adion, which is the breach of the 
promife to pay the money, but a matter of defence to be 
pleaded, that the defendant was ready at all times at the 
place ftipulated to make the payment. A plea of tender 
alone would not be fuliicient in tliefe cafes without bring¬ 
ing the money into court, which transfers the payment 
to another place, fit having been fuggefted that there 
was a general refufal alleged at the conclufion of the de¬ 
claration which nyght include a refufal at tlie banking- 
houfe at Workington as well as elfewhere; he obferved 
that there being no time or place alleged to fuch refufal, 
he could not, without a particular venue laid, argue that it 
was an allegation.of a refufal to pay there. And Bayley J, 
obferved that a refufal alleged generally did not imply a 
refufal at the particular place.] 

V_ 

Richardfon in reply. The diftinftion taken in the 
cafes between a promife to perform a duty, (in which 
cafe the law raifes the promife,) and a collateral promife, 
does not apply to a cafe like this where there is a fpecial 
contra£l:; where the duty only refults from the previou^ 
performance of certain a^ka by the party feeking to en¬ 
force it. A promife to perform a duty, where no requeft 

if 
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i» neceflary, is where the confiderntion being execute^f 
the promife is railed by law from the actual fituation of 
the parties. [Lord Ellenhorough C. J. This is a duty 
created by the inilrument itfelf, with certain limits and 
qualifications: the duty did not arife anterior to the in- 
ftrument.] The holder muft abide by the note itfelf, 
and that is formed upon a qualified promife. Cafes on 
bonds are very different from the prefent: moft of the 
inftances are of bonds conditioned to do fomething at a 
particular time; but thefe notes come into the bank at 
all times at the plcafure of the holder, and the hankers 
are and can only be ready to pay tliem at the particular 
place. Where a contraft is in its nature conditioned 
and qualified, the party availing himfclf of it muft Ihew 
that he has done all that lies on him to (Jo by the terms 
of it. As to its being laid geiKjrally, that the defendants 
cefufed to pay *, the mere omiffion is a refufal in law, and 
no proof of a fpecial requeft. The application for pay¬ 
ment at the banking-houfe is a com^ion precedent, the 
performance of which the plaintiff muft Ihew, otherwife 
his declaration is fubftantially bad, and may be taken ad¬ 
vantage of on general demurrer. The cafes are colJe£led 
in the notes in i Saunders 32 } aniongft others Batch v. 
Owen {a)i and Morton v. Lamb {b ); to which may be 
added Andrews v. Hopwood (c). In the laft of thefe cafes 
it was held in an a^ion againft *the drawer (d) of a bill, 
that a demand at the particular place was a condition pre¬ 
cedent ; and that was^in fa<fb decided on general demur¬ 
rer, becaufe all the fpccial caufes of demurrer were over¬ 
ruled. 

•• 

(a) ^Ttrm Rtf 409. {b) 7 Term (c) % Taunt. 6r. 

{</} The cafe of Callaghan v. jfyUUt t Camf. N, F. Caf 549, 550. ex- 
(ended this rule to the cafe of an acceptor. 

14 Lord 
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Lord £i.jLENBOBOUGH C. J. This cafe is mate¬ 
rially different from that of Fenton v. Goundry, lately 
decided by this Court; which was the cafe of a bill 
drawn geuerally» but accepted payable at a particular 
place^ which fpecial acceptance we confidered merely as 
importing the intention of the party, that he would be 
found when the bill became due at that place as his houfe 
of bufinefs, where he (hould be prepared to pay it. 
There the acceptance payable at the place was .no part of 
the original conformation of the bill itfelf; but here the 
words reilri£five of paynient at the place named are in¬ 
corporated in the original form of the inilrument, which 
alone creates the contract and duty of the party. This 
is not like cafes cited of duties which are tranfitory with 
the pcrfon; but here the duty is to be performed, and the 
money is made payable, ajt a fpecific place, viz. the de¬ 
fendants’ banking-houfe, at Workington. Under ^ fucli 
circumftances a demand there by the holder is a condi¬ 
tion precedent, in order to give himfelf a title to receive 
the money. Neither is it like the cafe of bpnds with 
conditions, where the party is originally liable to 
the fum named in the bond *, and he is to found his 
defence, and relieve himfelf agninfl: the payment of 

A 

the penalty, by fliewing performance of the condi¬ 
tion : that muil come from him by way of defence: but 
here the defendant’s duty was limited by the inftrument 
itfelf, and nothing was demandable of him but upon the 
inffrument. If the a^ion for money lent or money 
had and received would lie merely upon the evidence 
of the note in queffion, let the plaintiff bring fuch an 
action : but this a£lion upon the note will not lie, unlefs 
she plaintiff has demanded payment at the appointed 
jplace. And I cannot but fay that it is very convenient that 

fuch 
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fuch a conditbn Ihould be incorporated in the note H-* 
•felf; for it would be very inconvenient that the makers of 
notes of this defcription ihould be liable to anfwer them 
•every where, when k is notorious that they have made 
provifion for them at a particular place, where only they 
engage to pay them. Then if the requeft at the place be 
a condition precedent, it fliould have been averred, and 
for want of fuch an averment the declaration is bad. 
But I iiill think that this is diftinguifhable from the cafe 
■of Fentqn v. Goundry: , 


Grose J. This is a promife to pay at the defendants* 
'banking-houfc at Workington^ but the defendants could 
not pay the note there if the holder did not apply there 
for payment, and therefore the non-payment of it was 
•the fault of the holder hinrfelf. The defendants only 
made a fpecial engagement to pay the note at their 
baiiking-houfe, and they did not engage to pay it elfe- 
wherc ; a requeft then was neceflary to be made at the 
hanking-houfe to give a caufe of a£lion ; and there being 
no averment in the declaration that a requcfl was made 
•there, the a£Hon will not lie. 


^IjE Blanc J. The plaintiff had no other engagement 
with the defendants than upon this note, by which the 
defendants promife to pay fo much on demand at Work- 
ington: there was no antecedent duty owing from 
ihem, but their duty arifes folely upon the inftru- 
’ ment, and therefor^ the Court muft look at the inftru- 
ment in order to fee what that duty was. Now by the 
■terms of it the holder of ;the pote muft bring himfelf to 
the place, and demand payment there, before he can 
entitle himfelf to receive the money : it is ftriffly there¬ 
fore a cafe of a condition precedent, of which the plain- 

8 tiff 
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tiff muft aver • performance in-order to bring himfelf 1811* 
within the defendant’s promife, and is different from the * 

‘ SaUNPIRSON 

' cafes on bond, where the party is to difcharge himfelf 

• fiaWBR. 

from the penalty by (hewing performance of the condi¬ 
tion : but here the plaintiff, not having entitled himfelf 
within the terms and meaning of the inftrument upon 
which he fues, cannot recover. 

Batley J. In the cafe of a bond the defendant is 
liable to the debt, unlefs he bring himfelf within the 
faving of the condition: it lies therefore upon the 
defendant in that cafe to (hew that he has done all re- 
quired by the condition in order to excufe himfelf from 
the penalty. But in affumpfit upon a contra^ the plain¬ 
tiff muft (hew that he has done every thing that lay 
upon him to do, in order to bring himfelf within tlie 
contra£I, and entitle him to fue upon it. Now here the 
terms of the contrafl are a promife by the defendants 
to pay on demand at a certain place : then the plaintiff 
muff bring himfelf within thofe terms, by ffiewing that he 
made a demand upon the defendants at that place) and 
the defendants cannot b^ made liable beyond the terms of 
their contra£f, which is to pay at Workington, Where a 
perfon contracts generally to pay a fum of money, he is 
liable to the creditor every where j but where a perfon 
binds himfelf even by bond to pay at a particular place, 
there he is not liable at any other place, and the demand 
muff be made upon him there. So here the defendants,/ 
having contradled to pay on demand at a particular place, 
are not liable but upon a demand at that place. 

Judgment for the defendants. 
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debt on bond dated 6th of March 45 Geo. 
whereby the defendant and John Mellifs became 
jointly and feverally bound with Jofeph Watkin to the 
plaintiffs in the penal fum of 2000/.) the defendant 
pleaded non eft fadlum \ and the plaintiffs had oyer of 
the condition, which ran thus: ** Whereas the above 
bounden J, Watkin being defiroUs of becoming one of 
the collectors of the parifH of St. Fancras within the 
divifion of Holborn^ in the County of MiddlefeXf of the 
rates and duties charged and affeffed under and by virtue 
of an aCt made and paffed in the 43 Geo. 3. {a)^ intituled, 
“ An aCt for granting to his Majefty, until the 6th day 
** of May next after the ratification of a definitive 
“ treaty of peace, a contribution on the profits arifing 
“ from property, profeffions, trades, and offices,” hath 
offered himfclf, together with the above bounden Daniel 
Rowles and John Meliifsy as fecurity for the faid parifh, 
for collefting and paying of the faid rates and duties 
purfuaiit to the dire£lions of the faid recited aift: and 
whereas the above named J, Nares and £. Pepys are tw'o 
of the commiffioners a£ling in the execution of the faid 
a6t for the divifion ; now the condition of tliis obliga- 


the regula. 

“ tions of any a A to be paflTcd in the fame feinon of pailiament for tonJoUating certain tf the 
** frevijicns tontained tn ani a^i or ells renting to the duties under the management of the com- 
** mijfwners for the e^airs of taxes,'* Stc, was held to fpcak thu language of die legiilature as 
from the coinmenciement of, and with reference to, the whole feflion, and to relate to a prior 


aA, With the title leferied to, pafled in the fame (eflioos, (e. 99 }, and indoifcd accordingly 
with a prior <late, by virtue ot the ftat. 33 Geo. 3. e. 13^ 

And fuch bund may be put in force againft one ot the fureties, though he were not ap¬ 
prized of the default of the principal colleAor in not paying over duties colleAed by him, 
nor cahed upon for an indemnity by the commiirionerii, till after the difinilfal from office of 
fueh coUcAor* 


(n) C. izz. 


tion 
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tion is fuchy that if the faid J. Watkin Jball well and tSll. 

truly demand the fiveral rates and duties^ in the faid all rr- —— 

^ 1 r y r fy r • y - y NAUft 

fpeSlively mentioned, of the refpective perlpns withm the and Another 

faid parifh charged herewith, according to the directions of 

the faid act, and proceed in default of payment to recover 

the fame by due courfe of law, and pay the fame over to 

the Receiver General or his Deputy, in manner direftcd by 

the commilfioners a£fing within the faid divifion in the 

execution if the faid aB ; then this obligation to be void.” 

The plaintiffs then fuggefted a breach of the condition Breach, 
that J, Watkin from the making of the faid writing ob¬ 
ligatory until the aoth of September then next following 
was and continued to be one of the colleBors of the parifh 
of St. Pancras, within the divifion of Holborn, in the 
county of Middtefex, of the rates and duties charged and 
ajfejfed under and by virtue of thefaid aSt of the 43 G. 3inti¬ 
tuled as aforefaid, (y.e. c. X22); and that he, as fuch col¬ 
lector and during that time, to wit, on the dth of March 
1805, and on divers other days between that day and the 
20th of September then next following, at Wefminfer, 

(stc,, did demand and receive divers fums, amounting in 
the whole to 1200/., as and for certain rates and duties in 
the faid aB refpeBively mentioned, from divers perfons 
within the faid parifh refpeClively charged therewith: 
yet the faid J. Watkin did notj nor would, although 
requefted, pay over the faid foveral fums of money fo 
received by him as aforefaid, or any part thereof, to the 
Receiver General of that part of the county of Middlefen 
where the faid parilh of 5 /. Pancras is fituate, or his 
deputy, in manner in that behalf direCled by the com- 
tnifiioners aCting within the faid divifion of Holborn, in the 
execution of the faid zSt of parliameift, or otherwife how- 
foever; but wholly refufed and made default, See. 

M m 2 
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Tills caufe was tried before Lord EUenborough C. U 
at the fittings after Michaelmas Term 18b8, in Middlefexy 
when a vcrdifl was taken for the plaintiffs on the ifluc 
joined, and the jury aflefled damages to the amount .of 
505/. 19/. 2^., fubjeft to the opinion of the Court on 
tlie following cafe. 

Tile plaintiffs are two of the commiffioners duly ap¬ 
pointed for executing the general purpofes of the z€t of 
the 43 G. 3. c. 122., within and for the Holborn diviffon 
in the county of Middlefex. J. Watkitty in the condition 
of the bond named, was on the loth of February 1805 ap¬ 
pointed to colle£l: the rates and duties charged and ajfejjed 
under and by virtue of the/aid aSl for the year 1804, in the 
parilh of St. Pancrasy within tlie diviffon of Holboruy in, 
the county of Mtddlefex i none of the duties for that year 
having been until then aflefled; and on the 6th of March 
1S05 the defendant and J, Mellifsy as the fureties of 
Watkitiy executed the bond on which this adlion is 
brought. W3tiin immediately proceeded to colleft the 
taxes by virtue of, fuch appointment, and between the 
time of executing the bond in queftion and the September 
following, he collc^cd 1114/. 141. i o^., out of which he 
paid to the Receiver General, including tlie poundage 
due to him, 607/. 15/. 8^., leaving a balance due from 
him of 506/. 19s. 2//.' He was called upon by the com- 
miflioners, and dire^ed by them to pay ovei^ tlie faid 
balance to the Receiver General; which he refufed to do, 
and was thereupon (JifmilTed from the faid office of col- 
leclor, and is a defaulter to that amount $ and to recover 
the laft mentioned fum this^ a£lion is brought. The 
plaintiffs, bewcen the time of executing the bond and th^ 
September following, had knowledge that Watkin had made 
default in not paying over fums of money collected by 

him 
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him to the Receiver General; hut gave no notice thereof 1811. 

to the defendant Row/es and Melli/s, or either of them, . - 

until after the revocation of Watkit^s appointment as an?Alwher 
fuch colledlor. Watkin had no lands, tenements, goods, Ro'wLts. 
and chatties, whereby his deficiency or any part thereof 
could have been fatisfied (a). If the plaintiffs were in- 
titled to recover, the verdi£); was to (land j otherwife, a 
nonfuit was to be entered. 

This cafe firft came on for argument in Eajler term 
laft, when Reader^ for the plaintiffs, was flopped by the 
Court) and Heywood Serjt. for the defendant, was called 
upon to fupport his obje£lions to tlie a£llon j which he 
fluted to be, firil, that this bond could have no operation 
at all under the a£l of parliament on which it profclTcd to 
be founded, viz. the ftatute 43 3. c, 122 s for that 

a£l‘gives no power to levy affefs or colle£l the rates in 
queftion, but only enacts by fe£lion 2. that the duties 
thereby granted fhall be “ aflefled, &c., and colle£lcd 
under the regulations of any a£l to be puffed in the pre- 
« fent feffion of parliament, for confolidating certain of the 
ft provifons contained in any a£l or aBs relating to the duties 
“ under the pianagemcnt of the commiffloners for the affairs of 
taxeSi and for amending the faid aBSf isfeJ* This aft 
was paffed on the nth of Augujl 1S03, and no fubfequent 
aft of the kind referred to was puffed in any fubfequent 
part of the feffion; but an aft, with the title deferibed in 
this feftlon, was pafled in the prior part of the feffion, 
viz. on the 27th of July 1803 j which is the aft of the 
43 Geo. 3. c. 99. The fecoiid objeftion was that if the 
bond were valid, the defendant, who is the furety, was 
at all events difeharged by the laches of the commif- 


(fl) VKle flat. i%Ge0, j. a 99. /. 13. 
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fioners in not enforcing the bond againft the principal in 
due time, and in not giving due notice to the fureties of 
the default of the principal. But 

Lord Ellenborough C* J. £ud that the attention of 
th(? Court had only been called by the marginal note in 
the paper book to the queftion, whether the commif- 
honers had been guilty of any laches in difmifling the 
colledlor before they called upon the fureties for payment; 
but he was fatisfied that thdy had done perfe£tly right in 
difmiiTing the coUe£lor as foon as they had difeovered his 
delinquency \ and on that ground the cafe would not ad¬ 
mit of argument. The collector might, for ought that ap¬ 
peared, have been guilty of default on the 31ft of Augitfi^ 
and the commiffioners might have difmifled him on the 
I ft of September. With refpeff to the other objection, 
if any, it appeared upon the record. The Court there¬ 
upon diredled the poftea to be delivered to the plaintiffs. 
And Park on a fubfequent day in the term moved to arreft 
the judgment upon the objefftion iirft mentioned; the 
bond appearing by the condition to have been taken upon, 
the ftatute 43 Geo. 3. c. 122., which did not authorize the 
taking of any fuch fecurity for the raifing of the duties in 
queftion. A rule to ftiew caufe was granted, which hav-. 
ing ftood over till this term, caufe was now Ihewn by 

Reader for the plaintiffs $ who contended, firft,that the 
bond was warranted by the adf of parliament; or if it 
were not, ftill it was pot a void fecurity at law. The 
obje£fion made is altogether critical: the a£f of the 
43 G. 3. c. 122. /. 2., dire£ts the duties thereby granted 
to be afteffed and coUc£ted under the regulations of any 
a£t lobe paffed in that feiBon with a certain title. This 
was a mere flip in the eapreflion; for the referred 


to 
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to as one h pafled had then a£lually paiTed, and is 
clafl*ed as chap. 99. in^ the a£is pf the fame feflioii, and 
no other a£l pafled in the fame fefllon having a fimilar 
title, or containing proviflons with any reference to this 
a£l; and the a£b clafled as r. 99. has the very title re¬ 
ferred to in the a£^ clafled as e. I22. It is probable that 
the two a£ts were pafling through tlie lioufc of Com<« 
mons at the fame time, and that when fe£tion 2. of the 
latter a£b was framed, the aft c. 99. had not pafTed, and . 
was not intended to receive the royal aifent until after 
the other. Chap. 99. /. 3, alfo refers to new duties 
which might thereafter be placed under the management 
pf the commiflioners for the affairs of taxes, to be alTeircd 
under the regulations of that aft. It being clear, there¬ 
fore, that the two afts refer to each other, perhaps the 
words to be might be rejefted as inapplicable, and the 
words of chap. 122. be read, ** any aft pajfed in the pre- 
fent feffion of parliament.” [Lord Ellenborougb C. J. Is 
there any occafjon to rejeft thofe words at all ? Why 
may not the words “ any aft to be pafled in the prefent 
feffion,” &c. be taken with reference to the commence¬ 
ment of the feffion ?'] They furely may. But fecondly, 
even fuppofing the aft w^s a void authority for this 
purpofe, yet the bond would not be void j for the com? 
miffioners, in diff harge of their truft, might well take fuch 
a fecurity, that the duties which were aftually collefted 
fliould not be loft, but might be preferved in order to 
pay them over to thofe who fhould be found ultimately 
entitled to receive the money. If the aft had faid that 
any bond taken otherwife th^n according to another a^ 
to be pafTed fhould be void, that might raife a queftion. 
The breach alfigned is not that the colleftor did not 
receive or cpllcft (he rates, but that having collefted 
, , M m 4 them^ 
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them, he did not pay over the money. It was competent 
for him to enter into a bond to pay over voluntary pay¬ 
ments made to him; although if the public had refufed to 
pay the rates, he might not have l^en able to have en« 
forced payment. 

Heywood Serjt. contra. As to the fecond obje£Iion, it 
appears clearly from the condition of the bond, that i( 
was taken from the defendant as furety for one who was 
collector, for the parifh of St. Pancrast of certain duties 
charged and aflefled under the aO of the 43 G. 3. c. 1:^2* 
and in that chara£tcr only : unlefs therefore the a£l gave\ 
authority to aiTefs and collect the duties, he was no col¬ 
lector, and could not be fubjeCt to any obligation for not 
paying money over to -the plaintiffs in that character, 
which was obtained by extortion. With refpe^t to the lirft 
point, no words of reference to a future act to be pafTcd 
can be (Ironger than thofe contained in f.2. of c. 122., 
and they cannot admit of any conftruClion referring to 
the beginning of the feffion ; for the ftat. 33 G.3. f.13. 
cxprefsly fays that all aCts (hall only relate to the day 
on which they receive the royal affent, unlefs fomc other 
commencement be given. [Lord ElUnborough C. J. 
There is no queftion as to the relation of this act to the 
day on which it is marked as having pafTcd; but the foie' 
queftion is upon the meaning of the words, « any aCt to 
be pajjed in that fefHon.**] The words to be pafTcd mu ft 
have relation to the x itl^of Augujl^ the day on which the 
aCt did pafs, and from which it fpeaks. [^Bayfey J. That 
is the day named for the purpofe qf the operation of the 
llatute.] The natural conltruCtion of the words is future; 
the Court cannot tell that the legiilature did not intend 
at the time to pafs another flatutc with reference to this 
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in the fame feffion. [^Le Blanc !• There is no other i8il« 

0 

aft in the feflion but c, 99. which can give any efFeft to 

c. 122., and r. 122. will be a dead letter unlefs it be and Another 

conne£);ed with <r. 99.] Even taking the two afts toge- 

ther it would not make a perfed whole, becaufe the 

broken part of the firft year 1803 is unprovided for by 

c. 99, and therefore the legiilature muft have looked to 

fome future adl to compleat the whole; for the Court 

cannot prefumc that the legillatufe referred to an imper- 

fe£l; adf. If c. 99. were the a£k referred to, the times of 

appealing and of furcharging were gone by. [Lord ElUn^ 

horougji C. J. According to this argument, it is immaterial 

whether c. 99. was palTed prior or fubfequently to r. 122.] 

JPIe then referred to a late cafe of Rex v. Minithorpef 
where the condruftion of thefe a^s came in queftion; 
and upon a fimilar obje£lIon being taken, the defendant 
was never brought up *for judgment: h\xX. Reader 
that there were other objtflions in that cafe: and the 
Court faid that the point had never been decided. 

Lord Ellenborough C. J. This is a motion to 
arreft the judgment in an aflion on a bond taken to fe- 
cure the due colleftion and payment over of public Jutles 
under an ad of parliament; which ad, it is contended, 
never authorized the colledion of any fuch duties. I 
ihould be very forry to find it eftablilhed in argument, 
that a public revenue of feveral millions had been 
wrongfully colleded from the fubjed j but though that 
Ihould be the confequence, yet if it were eftabliflied, the 
Court would ill difcharge their duty if they did not look 
that and every other confequence in the face in pro- 
nouncing judgment on the queftion when brought befor? 

' them. 
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them,, if they fhould find themfelves obliged to pronounce 
the bond to be a nullity. Looking at the condition of 
this bond as it appears upon the record, I cannot fay that 
if the rates were colled ed without any authority, the 
colledor could be called upon to pay them over; becaufe 
he would be anfwerablc to the,individuals from whom 
he had illegally received the money, and would, be en« 
titled to retain it for his own indemnity. But the quel^ 
tion is whether the words of c, 122., « any ad to he 
paired in the piefent fefiion of parliament,” are not iatii- 
fied by any ad anfwering the defeription referred to, 
paired in the fame feifion, though prior in point of time, 
fuch as f. 99. The fefllon is a period of time of which, 
at the time of the legiflature’s fpeaking thofe words, a 
confiderable portion had paifed, and a further portion 
was yet to come. The feilion is a thing of continuity $ 
and therefore when the legiilature fpeak of any ad to he 
paifed in that fcifion, they mean any ad that ihall be 
paired from the commencement to the conclufion of the 
feflion, embracing both the paft and future portions of 
it. If that be the fair conilrudion, then the ad which 
had pafTed in the antecedent part of the feilion is em» 
braced by the reference contained in the latter ad, 
though they may ftill not make a complete fyilem when' 
conneded together. The words in queftion mean any 
ad of that felTion, and chapter 99. was an ad of the 
fame feflion; and there can be no doubt from the title, 
and thc'objed of that ad, that it was the ad in fubilance 
referred to by c. 122. In referring the words to the 
whole period of the feflion, we violate no rule of gram¬ 
mar : they may fairly be taken to mean any ad which, 
at the expiration of that feflioD, Ihall have been pafled 

for 
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for the purpofc; and with refetence to the whole feflion 
from its commencementi it is an a6l to he paiTed in that 
fellipn. 

Grose J. I am of the fame opinion $ and if we wer^ 
to give the aft in queftion any other conftrudtion, we 
ihould undo all that the legiilature meant to ena£1^. 
There is no doubt of the juftice and honefty of the cafe, 
and I agree with the conftru£%ion which my Lord has 
put on the words: my mind revolts at any other con* 
ilru6^ion» which would illegalize every thing the legifla- 
ture meant to do. 

Le Bl4NC J. By the condition of the bond it is re* 
cited that one of the obligors applied to the commilTion* 
ers to be appointed to colle£% the duties within their 
diijLri^I, under a certain zGt which is delcribed in the 
condition, which appears to be the a£fc claiTed as 
chap. 122. in the 43 G. 3. Of courfc, unlefs he could 
be legally appointed colledlor under fuch and could 
receive duties under it, the bond cannot be enforced: and 
that brings it to the queftion whether that a£t, which of 
itfelf does not authorize the collection of the duties, 
can be connected with another a6^ pafled in the prior 
part of the fame feflion, viz. cap. 99., which authorizes 
the colle£l:ion of the duties, and the payment over of the 
fums collected to the Receiver-general. The principal 
obligor was appointed under the a£i, chapter 122., which 
authorizes the duties to be collected under the regula¬ 
tions of an aCt to he pafled in the fame feflion, of the 
defeription therein mentioned j and chap. 99., authoriz¬ 
ing the colledion of the duties, was pafled in that fef- 
fioni but had received the royal aflent before the aCt 

f* 122. 
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e. 122 , and is fo marked in the ilatute-book^ in confe- 
quence of another of parliament direffing that the 
particiilar time of pafling each a£f ihall be marked upon 
it. The operation, therefore, of theaftc. 122. could 
only begin from the date affixed on it. But it is obje£fced 
that the a£t r. 99. is not the flatute referred to by the 
fubfequent a£t: it is fo, however, exprefsly, by reference 
to die title *, and the queftion is whether the words 
' be pafied neceflarily tie down the reference to fome z€t 
to be paffed, which fhould receive the royal aflent at a 
fubfequent period of the feffion; or whether they do not 
refer to any afl which might be paffed in the fame feffion ? 
And I conceive that they refer to any a£t which In the pro- 
grefs of the feffion, from the beginning to the end of it, 
would come within the defeription of an ail to be paffed in 
that feffion: the words are fo ufed in common parlance, 
and may receive that conftruftion according to the rules of 
grammar j and therefore I am of opinion that this is a 
valid bond. 

Bayley J. The w’ords, any ail to he paffed in the 
prefent feffion,” &c. do not neceffarily mean after the 
[ ith of Augtijly the day from which the ail c. 122. was 
to commence its operation j and I diiiik it means “ any 
ail of the prefent feffionand that that is the true 
conftruilion which ought to be put upon thofe words in 
all cafes : for though an ail do not commence in ope¬ 
ration till the day it is paffed, wdicn it receives the royal 
affent, it may be conffdcred as in its progrefs through the 
two houfes of parliament from the firfl day of the fef¬ 
fion, and therefore the language of it will have reference 
to that time. We know that ails are frequently a long 
time in paffing through the two Houfes in fucceffion, 
and much injuftice would arlfe in many cafes from read- 

S 
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ing the language of an aA with reference to its palling i8i2> 

through either Houfe exclufively ; but it muft be read 

with reference to its progrefs generally. The ft. 33 G.3. ani Another 

c. 13. does not provide that the a£ls pafted (hall not be Row lei. 

deemed to be a£ts of the whole fellion, but that they 

fhall not take elFe£l fo as to commence in operation till 

the palling of them; and then it ena£f s that if no other 

commencement (hall be provided, every a£l (hall operate 

from the day of the date indorfed when it received the 

royal alTent. Then apply this to the inftance before us. 

By an a^ generally of the whole fellion the legillature 
have provided that from the nth of Augujl 1803 fuch 
and fuch things fhall be done. I therefore refer their 
language to the firft day of the feflion, and read it, that 
the duties fpoken of (hall operate according to an aA> /# 
be paired during the fellion for a certain purpofe; and 
I find that an a£l did pafs during the fellion for that 
purpofe, bearing the fame title as is referred to in 
the aA c. 122-3 which I think that aift meant to 
refer. 


Rule difeharged. 
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Fritbyf 
Niw, I5th< 


Robertson and Others againjl Hamilton. 


The (hip Rofs,^ plaintiffs declared in afrumpflt upon a policy of 

piainuirs^ and ^ affurance eifedled by them and fubfcribcd by the 

(on wbich^this’ defendant, for 2000/., upon the t3tli of January i%og, 

to^^randCo., ^^pon the Ihip Atlantic, at and from Corunna to London, 

and the «rgoei tpjjg jntereft was laid in the firft and fecond counts to 
tootlierperfons, 

were infured on |,0 jn the plaintiffs, and the lofs averred in the firft to 

a former voyage, 

and captured by be by perils of the enemy; and in the other by bar- 

the Sfaniards, i • i t • i i • n 

and carried into ratry: and m the third count the mtereft was laid to be 

^enwrittrs * 1® pyber^ Kiddy and Waringy and the lofs averred to be 

perils of enemies. There was alfo a count for money 

w*"paid as 7 or received. At the foot of the policy there was a 

a total lofs. But 


while proceedings for condemnation were pending In the Prize Court in SpttHf Cowan (re¬ 
dding tliere) having been reverally empowered by the different owners to claim reftitution, 
and to enter into comprcinife with the captors for giving up part of the cargoes on.the 
leftitution of the remaindtr and of the fltips, and to defray all rods and charges thereon, 
to forward the fdps and goods reftored to Lundeny and to pay all demands on the (hips and 
goods, agreed with the captors, fubfequent to the cefTation of bofiiiities, (and the captures 
and fubfequent peace were hclJ in the Court of Admiralty here to bind the property cap¬ 
tured,) tliat upon giving up to them part of each cargo, the reft and the (hips (hould be 
rtftortd for tb; common btntfit tf tbt original eovne's of both Jhift and cargotiy in the lump. On 
which C'.wan advifed the plaintiffs that he (hould confign the Atlantic to them, with their own 
(hip, the Roft,nnd drawbillson them, (which were afterwards accepted and paid), for the geae- 
rai expemes ot effeding the arrangement with the captors, and for the outfit of iatb jhnpt ; and 
referred to this information to guide them with rcfpe£l to injuranet: on which the p^intiffs 
infured the jitlantie by a policy ** on (Iiip, or on falvagc charges, or on any intcreft as may 
** be hereafter declared by the affuredand after a fubfequent cajiture of lier by the Frauhy 
declared againft the defendant, (who had alfo underwritten this fecond policy) and avtrrtdtbe 
interefttebty tjlfin tbmfolvettandidlytinFKher andCott tlieoriginalownersoi the (hip ^r/«i>ric. 
And held that the plaintiffs had an infurabJe intereft; as well on account of the whole pro* 
petty captured (of which they owned the other (hip Rofi) havingbeen reftored at tlie faciifice 
of part of the cargoes, for the common benefit of all; which created in them a betchpoi in- 
tei eft in the fhip ; and alfo as reprefenting Coeuen, who was empowered to ad as 

attorney for all the original owners, and to^whom fucli leftitution in hotchpot was made 
for their common hemfit, and who had incurred charges and drawn bills on the plaintiffs 
on account of the common concern, which bad been accepted and paid by them ; and Cowan 
having had authority to infui e from Fijlber and Co, the original owners, under their order, on 
obtaining reftitution, to forward the Jbtp to London, and lo pay all claims and demands on 
her. Though the plaintiffs would be amenable out of the money recovered to the feveral 
perfons intcrefted, in proportion to their feveral claims on the property in 'ocebpot, and 
amongft others to the defendant himfcif, as an underwriter on the firft policy, upon which 
he had paid as for a total lofi to Fijbtr and Co. 


memo* 
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memorandum, declaring the. infurance to be « onfhift, iSit* 

« or on falvage charges, or on any intereil as may be 

*' hereafter declared by the alTured.’’. The caufe was 

tried before Lord EUenhorough C. J. at Guildhall, when J*^“*‘‘*‘**'* 

a yerdi£i was found for the plaintiffs for 200/., fub- 

je£b to the opinion of the Court upon the following 

cafe. 

In Ma^ 1808 tlie fhip Atlantic^ of which Fijher^ Kiddf 
and Waring were then and ftill are the regiftered owners, 
together with the fliip Rofs, belonging to the plaintiffs, 
failed from Jamaica loaded with produce for Engkmd^ 
and both the fhips and their cargoes were infured by the 
refpeftive owners: the Atlantic being infured by a va¬ 
lued policy for 6500/., underwritten by the defendant 
for 500/., and her freight being infured by another valued 
policy for 4000/., which waS alfo underwritten by the 
defendant for 500/. In the courfe of their voyage they 
were both captured by a Spanijh privateer and carried into 
^pain, where the reftitution of the (hips and cargoes was 
claimed on behalf of the Britifi owners ; but the capture 
being previous to the ceflTation of hoftilitics between 
Great Britain and Spain, the claim was relifted by the 
captors. Upon the capture, the underwriters were 
called upon to pay and did pay a total lofs to the aftiired 
upon the two policies upon the fliip Atlantic and her 
freight. Mr. Cnvan, of Corunna, afted as well on behalf 
of the plaintiffs, as of Fijher, Kidd, and Waring, and - 
alfo for the owners of both the cargoes, in endeavouring 
to recover the fliips and cargoes in Spain: and in order 
to ratify his proceedings, powers of attorney were duly 
executed by the original owners of the fliips and cargoes, 
one of which powers was executed by Fijher and Co., as 
the owners of the Atlantic, and by the original owners of 

7 her 
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i8il* her cargo, on the 5th of January 18091 and being deli« 

^ vered to the plaintiiFs, was by them tranfmitted to 

[ROBEIlTtOM . , ' 

•gnnfi Cowan, This power of attorney authorized him to ap- 
pear and claim rcftitution of thp (hip and cargo, aiid to 
profecute fuch claim in fuch manner as he ihould think 
advifable, and alfo to enter into any agreement or com- 
promife with the captors for giving up part of the cargo 
of the faid (hip upon the reftitution of the remainder, 
and to pay any fums or appropriate part of the faid cargo 
to obtain reftitution of the Taid (hip, and upon obtaining 
fuch reftitution of the (liip and cargo, to defray all cofts 
and charges, and alfo to forward the faid Jhip and cargo, 
or fuch part of her cargo as (hould be reftored, to the pert 
of London, and to adjuft, iettle, and pay any claim or 
demand on the (hip, goods, or merchandizes (0). An 
agreement had been previouily entered into by Cowan 
with tlie captors in December 1808, fubfequent to the 
ceflTation of hoftilities between Great Britain and Spain, 
by which they agreed to deliver up to him, for the common 
benefit of the original owners of both Jhips and cargoes, the 
two (hips and part of the cargoes of each, in confider- 
ation of all claim to the remainder of the cargoes being 
abandoned by the owners; and this reftitution was de¬ 
clared to be in favour of the owners of the (hips and 
cargoes in the lump. In confequence and upoi\the terms 
of this agreement, the two (hips and the part of their 
cargoes agreed upon were delivered up to Cowan, and he 
proceeded to refit the |hips in Spain, and drew bills upon 
the plaintiffs for bis general expenses in ffeSing this ar* 
rangement, and afterwardb in th^ outfit of both the Jhips / 
which bills the plaintiffs accepted and paid. By letter, 

(a) Thtre was a general reference to the power referved, and alfo to 
Ihc Agreement alcer>mentioned. 

' dated 
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dated the »3d of December 1 808, and which was received 1811. 
by the plaintida on the oth of January 1809, Cowan ' . 

^ ^ RoBBtTCOIf 

wrote to the ylaintifFs (inter alia): « You will under- ag*infi 
•• Hand that tbe whole puberty rejlored is to form a mtsfs^ 

<< and tlie reparation made agreeably to the refpedive 
raluee that may be affixed to both flitps and cargoes* 

" The Atlantic I (hall confign to you, in order to fim- 
plify the concern; and you can arrange with the 
“ owners. The above infonnation will guide you with 
“ refpeSl to infurance** In confequencc of this letter, 
the plaintiffs effe^ed the iiifurance in queftion. FiJljer 
and Co. did not authorize this infurance otherwife tiian 
as aforefaid. The Atlantic was at Corunna in January 
1809, preparing for her voyage to London^ when the 
French entered that place and captured her. On the 
16th of February 1810 the Atlantic arrived in England^ 
in the poffeflron of '^x.Thomas Lewis^ and was arrefted 
on the aoth of the fame month by procefs of the Court 
of Admiralty, and claimed in the faid court by Fijher 
and Co. as the original owners thereof: but upon the 
hearing of the caufe on the 6th of November following, 
that Court determined that their title was devefted by the 
firll-mentioned capture and fubfequent peace with Spain^ 
and directed the warrant of arreft to be fuperfeded. 

Cowan claims a commiflion for his faid fervices. The 
premium has not been paid into court. The quellion 
was whether the plaintiffs were entitled to recover on 
any and which of the counts of the declaration, either 
for a total lofs, or to a lefs amount, or for a return of 


premium. If they were entitled to recover for a total 
lofs, the verdict; was to (land: if only entitled to recover 
for the falvage expences, money laid out in refitting the 
fhip, or commiffion, the verdidl was to be fubje£% to a 
Voi.. XIY. N n referenct 
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ReiBKTaoN 

agaiif^ 

Hami&tom* 


reference as to the amount: If the plaiiMifli were not 
entitled to recover) a nonfuit was to be entered.. 

Taddy, for the plaintiff’s, made three points: xft) whe* 
ther they had any infurable interell: sdly, if any, to what 
extent; whether it exceeded the amount of the bills 
accepted by them: and 3dly, whether, if the plaintiffs 
had no intereft in themfelves, they had fufficient antho- 
fity to infure for Fj/her, Kidd, aiid ’PTaring, the regiftered 
owners, and to recover in their names. The firft point 
has been decided in Lutena^r, Cravtferd{a), and other 
cafes. fLord Elknhorough C. J. Independent of that 
cafe, can there be any doubt but that the plaintiffs had 
an infurable intereft f The (hips and cargoes were all 
thrown into hotchpot; and the plaindffTs had' an intereft 
in the conjoint property, and had expended their own 
money upon it, and were further authorized to make the 
infurance by Cotuart of Corunna, who had: full powers of 
attorney from alt the original owners of the property.} 
3d}y,The phintiffshad an infurable intereft to the whole 
extent of the infurance, as well on account- of their con* 
joint intereft in the whole of the property Which was 
reftored in the mafs for the benefit of all concerned, as in' 
their chara^er of conffgnees of the ihip and cargo from 
Cowan; having alfb accepted and paid bills for die ex-* 
pences and outfit of tins ihip conjointly with the other 
property reftored. The plaintiffs would clearly hSfVe had 
a lien on the fhip ii it had come into their poffhflionr 
Cowan afted on behalf of the former underwriters, as 
well as of the other perfbns interefted, in authorizing 
the plaintiffs to infure 4 for by the exprefs tenns of the 


policy, 
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I^licjri the affured, whofe agent he was, are condituted 1811. 
agents for the underwriters, in cafe of lofs, to do the ^ — 
bed for them: and he having compromifed with the ^ainfi 
captors,' and incurred refponfibilitjr for the putfit of this **^*‘*‘’^®** 
fiiip, is entitled to be indemnified through the medium, 
of the plaintiffs. Before falvage can be didributed, ther 
expence of d mud be dedu£led. No doubt the plaintifis 
will be anfwerable. over to the other perfbns intereded 
in the niafs of the property redored, for their propor¬ 
tions of the money to be. recovered in this ailion; hut • 
however a court of equity may deal with the intereds of 
thofe feveral parties, the only quedion in a,court of law 
is whether there was a promife by tho defendant, and a 
good confideration for it. • Adntitting upon this contract 
that the refpedive parties can only recover to the extent 
of their lofs^ yet this Court will not now go into an en¬ 
tangled account of the different intereds, but will leave 
die (fidribution of the money recovered on this policy to 
the plaintiffs, who, as trudees for all concerned, would 
have been in poffeffion of the property if it had arrived 
fafe, and anfwerable over to them. In Boehm v. Bell (o), 
the refponfibility alone of captors to anfwer over for the 
value of (hips feited as priue was held to conditute an 
infurable intereft, though reditution %vas afterwards 
awarded by the'Court of Admiralty. [Lord Eilenbo^ 
teu^h C. 1 . That was a cafe of refponribility coupled 
with poffeffion.] Here tliere would have been a lawful 
pofiei&on, if not intercepted by the fubfequent capture: 
a tortious pofleffion indeed could not conditute an infur¬ 
able intered. If the defence here fet up could avail at 
law, it would didurb the whole proportion of falvage, 


(«) 8 T«rm Re/. 154. 

N n 3 
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according to the agreement of the parties in this cafe. This, 
defendant alfo claims falvagc upon the other.policieSy but 
non conftat that he will be entitled to fo large a propor¬ 
tion of falyage on thofe policies as his fubfeription oa 
die policy in queftion amounts to. [Lr Blanc J. Is.not 
this die cafe of truftecs in poifeiliony through the medium 
of Cowdn, at the time of the infurance, of property for 
the benefit of othersj with a principal claim of their own 
upon that property; and while it continued in Cowan*s 
pofleihon, he was entitled to retain it for that claim.} 
While a party has a right to the podefGony he has the 
legal property though defeafible} but .defcafible property 
is infurable} for a defeafible interell in captors was held 
infurable in Sterling v. Faughan {a), sdlyy If the Court 
fhould confider that the plaintiffs* right to recover was 
confined to a flrid legal interefty that muff: be admitted 
to be in Fi^er, Kiddy and Waring, the regiflered ownersy 
from whom the plaintiffsy through Cowan of Corunna, 
had fufheient authority to infurc, by the power of attor¬ 
ney executed on the 5th January, and delivered by Fi/bcr 
and Co. to the plaintiffs to be tranfmitted to Cowan. 
This power gave him authority to take all fteps neceffary 
for the prefervation of the property, and to forward it to 
London, and confequently gave authority to Cowan to di- 
rc£l the plaintiffs to infure; which they did on the 13th 
of January. 

Richardfon, contrk, contended, iff, that the plaintiffs 
had no infurable intereff; or, if any, that it did not ex¬ 
ceed the extent of the falv^e expences. 2dly, That 
Fj/ber and Co. had no infurable intereff} becaufe a total 

II619. 


loft 
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lols having been paid to them by the firft fet of under^ 
writers, all beneficial intereft in them pafied to thofe un¬ 
derwriters, and their legal intereft was devefted before this 
infurance was made by tlie firft capture and fubfequent 
peace with Spaing as appears by the judgment of the 
Court of Admiralty upon their claim for the pofiTeffion of 
the {hip in quefiion. And that even if Fiflier and Co, 
had a bare legal intereft remaining in them by the operas 
tion of the regiftry afks, that would not authorize the 
plaintiffs to infure for them. [^Bayley J. obferved that it 
did not appear for what reqfons the Court of Admiralty 
had decided on the claim of Fi/her and Co. in the manner 
ftatcd: but the faft of that court having fo decided, on 
the ground Hated in the cafe, was confirmed by the At¬ 
torney-General, who was of counfel in this caufe.j A 
mere confignee, as fuch, has no infurable intereft j though 
a confignee of goodsj who has made advances or accepted 
bills on the credit of them, has an infurable intereft to that 
extent, according to Hi/I y, Secretan{a)yHnA IFolff v.Horn- 
civile ( 6 ), But the cafe of a Ihip is widely different from 
that of the cargo, unlefs there be a power to fell the fhip, 
which did not cxift in this cafe. £Bay/ey J. Could not 
the plaintiffs have inftituted a fuit in the court of Ad¬ 
miralty in their own names, to detain this fhip till payr 
ment of Cowan*s bills which they had accepted, and 
thereby put thcmfelves in the place of Co•^>an ?2 Sup- 
pofnig that a perfon, who renders meritorious fervice 
and incurs expences for the delivery of a fhip by way of 
falvage, could maintain a fuit againft the firip .in tl)e 
court of Admiralty for reimburfement, it does not follow 
that he could convey that right to qqother. IBayleyJ, 

(a) iBoJ, Pull. 315. {b) Ib, 316. 
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i8ii. Wjere not the advances in hO: made here by the 
" tUFs^j All the original parties conftxtnted Cewatt their 

agmn/i agent for their feparate interefts •, but Cowan thought 
Ha^ltoh. p,Qpgy tQ throw the whole into hotdipoU It cannot how* 
ever be faid that expenees incurred ioc-one let of par-^ 
ties can be thrown by an agent upon others who had no 
prior intereft in common with each other m the fubje^'*^ 
matters: diat expenees incurred for the liberation of the 
ihip Atlantio can be thrown upon the owners of the (hip. 
Rofs. It may now indeed be difficult to adjuft the pro* 
portions of each \ but that 'cannot vary the queftion of 
right. At any rate the plaintiffs, who only accepted 
Cowat^% bills, thereby giving perfonal credit to him, can* 
not be entitled to fue for falvage expenees incurred ’by 
him. The fliip infured never was in their poffeffion, and 
therefore they could have no Hen upon it. [Lord EUtnm 
borcugh C. J. This is no queftion ilri^tly of lien. Cowatt 
was in pofleflion of the whole, and Cowan continued to 
be the plaintiffs’ agent for this purpofe after the Atlantic 
and the Ro/s were thrown into hotchpot for the bene¬ 
fit of all concerned. The whole then became a new 
property, and a new intereft was conftitnted in the- 
former fcveral owners conjointly ^ fo that the proprietors 
of the fliip Rofs thereby came to have an. intereft in the- 
Atlantic, Upon the arrangement made with the captors, 
Cowan received reftitution of the whole property in the- 
lumpi as it is faidi for the common benefit of the original 
owners of boUi {hips and cargoes. And then Cowan^ 
being fuch agent of the conjoint intereft, as well as agent 
for the plaintiffi, configned the Atlantic to them, and 
drew bills upon them for the general expenees of the 
whole concern, which they accepted and paid* H this 
does not give them an infurable intereft, it is difficult to 

lay 
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fay what wiU.] StiU^ however, the underwriters upon i8ii* 

this pdicy wouid only be liable for fuch a proportion of ^ 

the expences as, vqpon an adjuftment and final balance of agdaft 

the account, would appear to belong to the owners of **^****’1^**, 

the Atlantic: that was ^ principle upon which the cafe 

of Wcljf V. Horneafllc{n) pipceedod: the agent there was 

only held to have an infurable intereft to the extent of 

his advance upon the property configned, but not for 

die whole of it. Then as to the claufe in every policy 

which gives the aflured authority, in cafe of a lofs, to 

fue, labour, and travail for the underwriters; that is only 

for the purpofe of diminiihing, if poffible, the lofs which 

the underwriters (hall be called upon at laft to pay; but 

after they have paid as for a total lofs, the authority 

ceafes. [Lord Ellenborough C. J. Surely it muft in 

many cafes continue'even after the lofs is adjufted here; 

and is not countermanded by the mere a£t of payment; 

as where the .lofs happens at a diilance from home; 

Otherwife the authority would be often wholly nugatory.] 

Then as to the averment of intereft in Fijber, Kidd, and 
Waring ^ except for the regifter a£l:s, upon payment of 
the whole value of the ftiip by the underwriters under 
the firft policy, the property would have been devefted 
out of the original owners and vefted in thofe under¬ 
writers ; and this, whether there was a formal abandon¬ 
ment or not. But now, though the legal intereft may 
remain in them till a conveyance and new regiftration, 
yet they muft be taken to be truftees for the underwri¬ 
ters from whom they have received a total lofs. And 
fuppoiing the legal property in the Atlantic to remain in 
Fijher and Co., there was no authority from them to the 
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plainti^ to infure her. The contrary is rather to be 
colle£bed from Cowanh letter of the 9th of January 1809 
to the plaintiffs^ wherein he tells them that he had con- 
figned the Atlantic to them in order to fimplify the con¬ 
cern ; and they were to arrange with the owners; and 
that the information he had before given them would 
guide them with refpe£t to infurance: It is found 
as a fa£l: in the cafej that Fyher and Co. no otl^erwife 
authorized the infurance than as might be inferred from 
the faifls before dated. But they neither ordered it ori¬ 
ginally through Cowan, nor did they afterwards adopt it 
when made by the plaintiffs. BeiideS} the intereft was 
devefted out of them by the Spanijh capture and fubfe- 
quent peace: it was fo adjudged by the Court of 
Admiralty, having competent authority to decide that 
queflion. But if this were a hotchpot intereft, fuch in¬ 
tereft ought to have been averred in all the former owners 
of the property. 

Lord Ellenborough C. J. The^plalntiffs, having an 
infurable intereft in the whole mafs of the property re- 
ftored, may recover upon this policy as truftees for thofe 
who are interefted with themfclves in the^whole; 
though they may be afterwards called upon to divide it 
amongft the feveral claimants in the proportions due to 
each; and a recovery in this a£lion will not exclude any 
of the parties from unravelling the account in equity. 
If we were not accuftomed in this place to handle qu€f£> 
tions amongft the apices juris, it would appear extraor¬ 
dinary that this fhould be coniidered as a gambling policy 
within the ftatute, in which the plaintiffs had no real 
intereft, when it is ftated in the cafe that they are the 
owners of one of the captured ftiips, and that after the mafs 

of 
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of the captured property had been redeemed by the facri- 
fice of a part for the benefit of the whole,.they expended 
their own money in fecuring the whole concern, which 
had been brought into hotchpot. In what fenfe can 
we confidcr the plaintiffs as gan^lers ? They were the 
original owners of the (hip iiofs t Fijhtr and Co. were 
owners of. the Atlantic s and others owned the cargoes : 
both the (hips with their cargoes were captured and car¬ 
ried into Spainy and there was a total lofs of the whole 
property. The owners of the Atlantic thereupon re¬ 
ceived from their underwriters as for a total lofs upon 
(hip and freight $ but that did not preclude the affured 
and their agent, after the capture, from fuing and labour¬ 
ing to obtain reffitution: and the rcfpe£live owners of 
tlie (hips and cargoes fent out powers of attorney to 
Cowan at Corunna for that purpofe. In particular it is 
ftated that the owners of the Atlantic and her cargo 
empowered him to profecute their claim in the Spanijb 
prize court, ** in fuch manner as he iliould think advif- 
able; and alfu to entter into any agreement or compromife 
with the captors, for giving up part of the cargo of the 
ihip upon the reftitution of the remainder, and to pay 
any fum, or appropriate part of the cargo to obtain refti¬ 
tution of the (hip; and upon obtaining fuch reftitution 
of the (hip and cargo, to defray" all cofts and charges, and 
mlfo to forward the faid Jbtpy fSV. to the port of London, 
and to adjuft and fettle, and pay any demand on the 
(hip and goods.” How then can it be faid that there 
was no authority from Ffher and Co. to infure ? The 
order to forward the flip to London was an authority to 
infure her. She might be intercepted by the perils of 
the fea or of enemies, and a lofs of the property would 
be incurred i the only way to prevent which was by in- 

7 furance. 


iSir* 

Robirtsov 

ggtunft 

Hamilton^ 



CASES IN MICHAELMAS TERM 


f34 

1811. 


HOBttTtON 

llAflttTOII. 


furance. An authority to infure is to be inferred front 
the ord^r. Cowan then, a£ling for the benefit of all his 
principals, abandoned part of the cargoes to the captors, 
and obtained reilitution of the reft with the ftiips in a 
mafs for the common l^nefit of all concerned *, and after¬ 
wards fitted out the fliips, and incurred charges and ex- 
pences in doing all this ; for which he drew bills on the 
plaintiffs, who accepted and have paid them, and pro¬ 
cured the infurance in queftion: and he was about to 
forward the Atlantic to London^ when flie was again cap¬ 
tured by zFreneh force which entered Corunna: riie aflured 
therefore upon this policy are entitled to recover from the 
underwriters if they had an infurable intereft in the fhip. 
The queftion then is who had fuch an intereft ? 1 anfwer 
the original proprietors of both fhips and cargoes, whofe 
interefts had been united in hotchpot through the medium 
of their common agent Cowan, Cowan himfelf had an in¬ 
tereft in the whole: and the plaintiffs had alfo an intereft in 
refpe£l of the bills which they had accepted and paid for 
Cowan on account of this conjoint property. Thewhok was 
thrown into hotchpot when it was delivered up to Cowan. 
by the firft captors, and therefore the plaintiffs, who were 
the original owners of the fhip became interefted in 
the whole. They were alfo interefted in it as the coii- 
fignees and reprefentatives of Cowan, who had expended 
money upon the whole in hotchpot, and for whom they had 
accepted and paid bills on that account. It cannot 
therefore be faid that«the plaintiffs had not an infurable 
intereft in the fubjefk-matter. But then it is ohjefled, 
that a total lofs having been pfid by the underwriters 
qpon the firft policy on the fhip Atlantics they had 
thereby purebafed an intereft in the fubjed-matter. And 
they have purebafed an intereft in it, fo as to entitle 

them- 
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themfelves to be coniidered in a court of equity: but ftill 
the queftion is, whether the body of the property in this 
ihip was not remaining veiled in the original owners, 
whom the plaintiffs reprefent, fo as to entitle them to 
infure and recover as for^ a total lofs upon this policy ; 
altho^gh they may be amenable over to this very under¬ 
writer for a proporUon of the money when recovered. 
He is indeed almoft virtually eftppped here from con¬ 
tending that the property is in himfelf, when he has in- 
fured it as belon^ng to others. But here the plaintiffs^ 
by their re-purcha(e from the captors, cloathed tliem> 
felves with their original right, and the whole of the 
captured property having, upon the reflitution of it, 
been thrown into hotchpot, the plainti^s have an 
infurable interefl in this (hip as upon a hotchpot right, 
and alfb as reprefenting Cowan, the common agent of all 
concerned. This defendant would not be entitled even 
In equity to retain his whole fubfeription upon the pre- 
fent policy j for at any rate he would be liable to ac¬ 
count for a proportion of it to the firft fet of undei< 
writers. 
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x8sx. 


Roscrtsoh 

HAMltTOKi. 


The other judges concurred, and the poffca was or- 
4 cxed to be detivered to the plaintiffs. 
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iSii. 


iVIfVi i8th. 


A bankrupt, 
who has been 
vvaived (or out- 
lawerl) and her 
perfon arrefted 
and goods taken 
by tlie (heriiFi 
under a writ of 
capias utlaga- 
tam, is not en« 
titled to l>e re< 
lieved on fum- 
mary motion 
from fucli arrcft 
and levy, exctpt 
upon the terms 
of appearing to 
Che aAion and 
putting in and 
perfcAing fpe* 
•cial bail} al> 
thouth the 
plaintiff had alfo 
proved her debt 
under the com* 
million, and re* 
ceived a divi* 
dtnd} after 
which this 
adionwas com¬ 
menced for the 
balance. 


Sqmmervil aga'mji Isabella Watkins and 

Others. 

CommiiTion of bankrupt iflued againft the defen- 
dants, who were milliners, in March 1807, and tlie 
the plaintiff proved her debt under it, and received a 
dividend of 3/. 6 d. in the pound, which was declared 
in November 1808 ; notwithftanding which the plaintiff, 
in June 1810, brought^her adlion, by original, for the 
balance againft the defendants, and obtained judgment of 
waiver againft them in November 1810 ; and in Obfober 
1811 the defendant Watkins was arrefted, and her goods 
taken under a fpccial writ of capias utlagatam, after fhe 
had obtained her certificate in the June preceding her 
arreft and the levy. Whereupon Gurney^ on a former day 
in the tenn, obtained a rule calling on the plaintiff to 
(hew caufe why the defendant Watkins* goods, levied on 
by the fhcriff under the capias utlagatam, fhould not be 
reftored, and the bail-bond given by her to the (herift 
on her arreft given up to be cancelled. This was now 
oppofed by the Attorney General and Comyn^ who faid that 
the defendant, Watkins^ being an outlaw, had no right to 
make this application, except upon the ufual terms of ap¬ 
pearing and putting in and perfecting fpeclal bail, ac¬ 
cording to French v. Moorey M. 45 3. (a). Gurney 

relied on the eleCtiomof the plaintiff to proceed under 
the commiffion. But 

(<i) 1 140. edit, of IS08* 

Lord 



IN THE FiFTT-SECOND TEAE OF GEORGE in. 

. 'Lord Ellen BOROUGH C.J. faid that the Court could 

t 

not help the defendant till (he had obtained a locus -ftandi 
in judicio. , , 

Per Curiam, Rule dlfcbarged 

with cods. 
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tSir. 


SvMMtRVTt 

Watkimc. 


Creswell agair ^ Green. 


Mondsft 
N»vt ]8tb. 


A Rule was obtained upon the plaintliF to (hew caufe An intervening 

Sunday is to be 

why an exonerefUr (hould not be entered upon the reckoned as one 

bail'plece taken in this caufe \ upon the ground that the TnfuM term' 

bail were in time to render their principal on the firft fender thdr*^ 

day of this term) on which day the render was made. F‘ncipai atut 

^ the return of. 

This turned upon the queftion whether in reckoning the the writ, 
eight eniwe dayS) which are allowed by the rule of court 
of Trin» I Ann, {a) for the bail to render their printipal* 
after the return of the writ againft them, an interme¬ 
diate Sunday was to be counted. The writ was return¬ 
able on Tuefday the 25 th June ; and if tlie Sunday were 
to be reckoned, the eight days expired on Wednefday the 
3d of July, the lad day of Trinity term: if it were not 
to be reckoned, then, according to the praflice, the lad 
day of the term being only the feventh in the reckoning, 
the ball had till the drd day of the prefent term to make 
the render, which by the rule mud be made in full 
term. The Attorney General and Abbott, who oppofed 
the rule, infided that the pra£tice was to count the inter- 
* mediate Sunday as one of the eight days; and cited 
Wilbinfon v. Vafs (b) in confirmation of it, where there 
mud have been an intervening Sunday reckoned. 


(«) Vide it. 0. in K. S, (^) 8 Term Rtf, 4 St. 

F, PolM 
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iSi i« P, Polloelk contrJ^i faid that tlwre was tie adjudged ca(h 
Casni^ftt point fan^lioning the pTad;ice» and therefore it- 

was ftill open to the Court to decide it upon principle 
and convenience. That the true fpirit of the rule of 
T. t^nn* was to give the bail eight furrendering daySy 
which they would not have, if Sunday were included, 
though an intermediate day. And this would bell ac* 
cord with a late decifion of this Court in Wathenv- 
Baumont{a) that an intervening Sunday is not to be 
reckoned on a four day rule for bail in fcire facias to ap* 
pear and plead in term. And though in Roberts v. Quid* 
enden {b)t there cited, the role is faid to be otherwife in 
u^kions in general | yet in MUler v. Petit (r), which was 
before the rule of Court of T. i Ann. the Court held 
that the bail (hould have the fame time for the render 
of the principal in debt upon their recognizance as if they. 
had been fued in fcire facias. 

t • 

Lord Ellemborouch C.J. Whatever the general 
rule may be, the grammatical conftru£lion of the rule of 
Court of Trin, x Ann. accords with the pra£tice which 
has prevailed, as we are informed by the mailer, of 
reckoning the Sunday^ when intervening, as one of the 
eight days given to the bail to render their principaU 
The words are that they fhall have liberty to render the 
defendant « by the fpace of eight entire days in full, 
« term next after the return of the writ, Ac.:” and 
Sunday is as much a* day to occupy fpace of time , as 
any other day. The pra£lice being fettled ought not to 
be varied. The other judges concurred; and Baytey J* 

(a) E. 49 G. j. IX E*Ji, vjx* caplalned by Rtho'U V. ^kkenden. 

(S) ii. %i%. 

(c) H. 

s 


added 
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added that if the prooeedtrfga had been by^ original, thb 
bsul wovdd have had till the quarto die poft of riie return 
ci the fecond fcire facias (dr) to render their principal | 
which day wouM not be altered by the intervention of » 
Sunday, 

Rule difcharged. 

(0) Vide X rditi of itoS. 


Mayo and Another againfi Rogers and Another, 
Bail of Cracjclow. 

P fcire facias on the recognizance of bail the deck* 
ration fet out the recognizance taken in B, R, in 
Tr, 50 Geo. 3. wherein the defendants, pledges and 
manucaptors of C, T. Cracklow, acknowledged them- 
felves to owe to the plaintiiis the fum of aoo/., and that 
the fame fhould be levied upon each of their lands and 
chattels for the ufq of the plaintiffs, in cafe Cmcklonv 
fhould be convid^ed in a certain plea of trefpafs on the 
cafe upon promifes, to the damage to the plaintiffs of 
133/,, “ then lately commenced and depending in the fame 
Courf* at the fuit of the plaintiffs againff CrackloWf and 
if Crachlov) fhould not fatisfy to the plaintiffs the da¬ 
mages adjudged to them, or render himfelf, &c. prout 
patet, &c.: and then it dated in the ufual form that 
though the plaintiffs in HU, 51 Geo. 3. in R, by our 
writ, and by the judgment of the faid Court, recovered 
in the faid plea igainft Cracklonv 148/. &c. prout patet, 
8cc. i yet Craeklow had not iatisfied the damages or ren¬ 
dered himfelf, &c.: and concluded by requiring the 
fheriff to make known to the defendants to appear in 
B, R, on a certain day, to fhew why the plaintiffs fhould 


i8ti. 

CMBIWlta 


Tat/Joft 
Nov. 19th. 


In declaring In 
fcire facias on 
a recognisance 
of bail, taken in 
an aAion by 
original, there 
is no incon¬ 
gruity in ftating 
that rlie recog¬ 
nizance was 
taken in an 
adlion then 
lately tem~ 

•* menetd and f 
** depending in 
«* B.R j” for 
the aillion may 
be faid to'nai- 
meace in this 
court when its 
jurifdiAion at¬ 
taches upon the 
original writ 
fued out of 
Chancery. 


not 
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not have execution againft them for the dtebtacknow* 
ledgedj &Ck It then ftat &4 fiieriff’s return of notice 
to the defendants to appear, ^^d their appearance, and 
the prayer of the plaintiffs for execution againfl them 
for the fum acknowledged. To this there was a fpecial 
demurrer; becaufe the recognizance is alleged to have 
been acknowledged in a plea of trefpal-^ on the cafe 
upon promifes then lately commenced depending/« 
the Court of K. 5 ., when it appears by the declaration 
that the plea or aflion in which the judgment was re¬ 
covered was commenced by original writ iffuing out of 
Chancery, and not out of K, B, 

E. Lawes was now heard fhortly in fupport .of this 
obje£lion, and faid that this declaration was not accord¬ 
ing to the precedents, which in aftions by original only 
ilate that tlie recognizance was given in a caufe depending 
in K. B. ; and he relied on the rule laid down in Co. 
Lit. 303. a. and other books (a), that certainty to a com¬ 
mon intent in pleading, though fufiicient to excufe, was 
not fuSicient to diarge a party. 

Littledale was to have fupporteU-- the declaration. 
But 

Lord Ellenborough C. J. faid that there was no 
ground for tlie objedion. That though this Court had 
only an original authority over aftions commenced by 
bill; and that in a^Lions by original the writ was fued 
out of Chancery; yet the words « then*lately commenced 
and depending in B, R.’* did not necclTarily .imply a con- 

(«) DataJItn v. 2 U, Blat. 527. was mentioned. 


tradition 



iM thb.F]:stt-8Bcond Tbah of GEORGE III. 


£41 


tradi^^ion to the commencement dF the a£%ion by origU 
nal) for .it might have been commenced in Chancery 
by original writ, and been then depending in this Court. 
But the a£^ion may be well ftated to commence in this 
Court, when this Court begins to have jurifdi£lion of it| 
when it is legally brought hither. 


x8xi. 


Mato ' 
Roocai* 


./Vf* Curiam, Judgment for the Plaintiffs. 


The Kino againft The Inhabitants of Shinfield. 


J^fARTHJ the wife of Richard Lanejbury, a pri¬ 
vate in the Royal Berks Militia, was removed by 
an order of juftices from the parilh of Saint Giles in 
Reading, to Shinjield, in the county of Berksi which 
order was confirmed by the fedions, on appeal, fubje£k 
to the opinion of this Court on the following cafe. 

The pauper’s hufband in June 1806, (before his 
marriage) being then a minor, hired himfelf for a year 
to James Palmer of Shinfield, brickmaker, and continued 
from that time upwards of a year in Palmee^% fervice. 


1 nree monini 
after a pauper, 
under age. had 
hired himfellf 
generally to a 
brickmaker for 
a year, they en'* 
tered into a 
written con- 
tra£l, unftamp. 
ed and without 
Teals, whereby 
tlie pauper co» 
Tenanted and 
agreed to ferve 
his mafttr for 
three years, to 
learn to make 


On the 29th of September 1806 the pauper’s hufband, "j, 

(being ftill a minor,) and Palmer figned the following mafter finding 

him in board, 

agreement on uuttamped paper, and not under feals, lodging, and 

clothes, and for 
him to be de. 

cently clothed at the end of the three years, on condition of hU attending the kiln at 
nightl t held that thii contraft, (afluming that an infant might bind himfelf by any con. 
tra& made for his benefit at the time, if legally framed,) was no proof of an appreniice« 
fhip in the contemplation ot the parties, but only of a new hiring in the fame relation of 
mailer and fervant as the original hiring; only rellraining the fervice to fuch employ of 
the mailer as would enable the boy to learn the trade; (for the mailer did not hind ium. 
felf to teach him the trade.) But if the intention of the parties had appeared to be to con* ’ 
tradi for an apprenticcihip, yet aa fuch contraift was illegal and void in the form and man* 
ner of it, it would not have done away the original good contradl of hiring and fervice for 
a year { and therefore the fervant would at any rate gain a feuh-ment by ferving his mailer 
. for a year. 


.VoL. XIV. 


Co 


under 
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i8tt. 


The King 
•gai^ 

The lohabitants 
of 

SuiNritto. 


under which the pauper’s hufband ferved the whole three 
years. « A memorandum and agreement betweeu James 
Palmer and Aichard Lanejhitr^, This agreement made 
the 29th of September i 8 o 5 between James Palmer^ 
brickmaker, of Shinjield, in the county of Berhs^ and 
Richard Lanejbury of Sonni/tg, &c« I Richard Lanejburyt 
do hereby covenailt and agree to ferve James Palmer for 
three years, to learn to make bricks, and the art of burn¬ 
ing, on condition of the faid James Palmer^ finding me 
the faid Richard Lauejbury fufiicient vi£luals> drink, 
lodging and clothes, and to be decently clothed in the 
habft of a working man at the expiration of the three 
years, on condition of my helping to attend the kiln on 
nights. Whereas I have hereunto fet my hand this 29th of 
September j 806. (Signed) “ Richard Lanejbury^* and at- 
tefted by two witnefles. And in the margin of the paper, 
near the attellation, was written, “ I James Palmer 
confenting to the above agreement.” The appellants pro¬ 
duced RichardLane/bury^s mother, who fwore that Palmer 
came to her, and alked her if {he had any obje£tion to her 
fon being apprenticed to him ) and {he faid no.” 


Ahhottzn^Coepertva. fupport of the orders, admitting, firil, 
that if the original parol agreement by Lanejbury to ferve 
Palmer a fervant for a year were meant to be abandoned, 
and another contrail: for fervice as an apprentice fubili- 
tuted in the place of it by the written agreement entered 
into between them in three months after the commence¬ 
ment of the fervice, no fettlement was gained by Lanejbury 
in Shinjield i they denied that fuch was the intention 
«f the parties, or the operation of the written contrafl. For 
where one is retained to ferve another generally, and not as 
an apprentice, eo nomine; though it be part of the contrad^ 

that 
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that he is to he taught a trade; it oti)y operates as a con¬ 
trail of hiring and fervice, and not of apprenticeihip. 
This was decided in Rex v. Hitcham (<z) and Rex v. Little 
Bolton (^), and is now the eftabliflied rule (r). The con- 
verfation between Lanejburfs mother and Palmer can¬ 
not vary the written contrail. In Rex v. Highnam (</), 
it was exprefsly ftated that the parties meant to conllitute 
an apprenticefliip; which prevented the gaining of a fettle- 
ment as a hired fervent. In this view of the cafe it is im¬ 
material whether the written contrail; were valid or not: 
if valid, a fettlement was gained as a hired fervant under 
it: if invalid, as not being ftamped, then the pauper con¬ 
tinued to ferve in Shinjield for more than a year under 
the original contrail as a yearly fervant, and gained his 
fettlement there. But fuppofing the written contraA 
would in its terms conilitute an apprenticcfhip ; then, not 
being ftamped, it could not be received in evidence, to 
do away the former good agreement by p^rol. 

Burroughs Wahfieldy and Burnal, contra. Though the 
inftrument of the 29th oiSeptember iZq6 vrere invalid,as an 
apprenticeftiip; yet if in fail: Lanejbury intended to ferve, 
and did ferve, his mafter from that time in the fuppofed 
charailer of an apprentice, that put an end to the relation o£ 
xnafter and fervant; fo that there was no fervice for a year 
under the iirft contrail. The queftion therefore turns upon 
the true conftruilion of the written contra^, whether the 
parties intended by the terms of it to create a hiring or 
va apprenticeftiip. The diftinilive charailer of the latter, 
in addition to the fervice of the mafter, which is com¬ 
mon to both, is for the mafter to teach the perfon re- 

(«) Bwrr, S, C. 489. (S) Cald. 367. 

(c) Vide Rex v. Rainiam, 1 Eap, 531. apd Rex v. Ettleftwi asV* 

(d) CM* 491* 


S4I 

i8ti. 

The Kim« 
agaiiifl 

Tlie Jnhabiunu 
of 

SillliFIXfcV. 


O o a 


tained 
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i<ii. tained (bme trade or bufinefs; and that was ftipulated 

The Kiko contra£^ in queftion: no technical word* 

agmnfi can be neceflary to create fuch a contra£l. The cafe of 
The Inhabitants - —. r •’w t 

of the JUng v. Jatttu BoltottfVmQitc that notion preyailed) was 

Shimfiilb. overruled in the King y, Highnam (a), where 

an apprenticeihip, was eftabliihed without a retainer eo 
nomine in the contract. So it was in Rex v. Laindon (b), 
and Rex v. Rainham {e)f which followed. [Le Blanc J. 
In J 2 . V. Laindon a premium was given to the mafter} 
which was relied on as ihewing the intention of 
the contraAing parties to create an apprenticefliip.3 
The referving a premium is no neceiTary part of fuch 
a contract; and the circumftance that no wages are 
to be paid equally indicates the fame intention in this 
cafe: for if a mere hiring and fervice were meant^ 
as under the fir(t general contra£t, though no particular 
fum was mentioned at the tiniej the mere relation of 
mailer and fenAnt would have entitled the fervant to 
wages upon a quantum meruit; which would not rcfult 
from a mere contrail of apprenticeihip. \Bayley J. The 
boy was to have clothes provided for him as well as 
board and lodging, and he was to be fo employed as to 
enable him to learn the trade: there was therefore an 
equivalent for wages. Lord Ellenborough C. J. There 
are no terms in this contrail by which the mailer binds 
himfelf to teach the boy his trade: the boy is to have 
the opportunity of learning it by ferving the mailer in 
his trade for three years; but it does not therefot'e follow 
that an adlion would lie againll the mailer for not 
teaclung him.] In the Laindon cafe the mailer did not 
undertake to teach the party ferving; and yet the Court 
thought that an apprenticeihip was intended, though 

, t 

(«) Col<^ 491. (*) t Term Rtf. 379* (cj l Eofit 53?. 

defe^ively 



Ill THE FxrrT-iscoNi>«TBA& OF GEORGE III. 545 

t 

4lefe{iively made. In Rm v. Little Belton {a), and x8it. 
Ren V. Ecekfm (5), there was a refenration of wages, T^Ticuie 
which rather ihewed an intention to create a hiring and 

Tim Inhabitant* 

feryice: and in the latter cafe Lord ElletAereugh gave ^ of 
only a relu£iant alTent to the former decilion. 


Lord Ellenborough C. J. This was the cafe of a 
perfon, who, though a minor, had power to contract 
for a hiring and fervice to another, or as an apprentice, 
according to the principle laid down in the cafe of 
Drury v. Drury, cited in 3 Term Rep* 161, that if an 
agreement be for the benefit of an infant at the time, it 
(hall bind him : and that has not been drawn into con.^ 
troverfy upon this occafion; but it is admitted that if the 
cafe had ftood upon a contrail of hiring alone, it would 
have been good and binding to enable him to acquire a 
fettlement in Zhinjield by a fervice under it. The only 
argument has been upon the eiFe£I of the real or fup- 
pofed apprenticefhip created by the Inftrument, which 
it is faid put an end to the fervice under the original 
contra£t. But, quicunque* via datl, he gained a fettlement 
in Shinfield: for if the inftrument were invalid as being 
a fraud upon the law, it is clear that there was no good 
apprenticefhip created, becaufe it was not created in the 
manner prefcribed by the law: and if invalid, and not re¬ 
ceivable in evidence, what is there to do away the for¬ 
mer contrafl: of hiring for a year ? But fuppofing it 
to be valid, and not operating as an apprenticefhip, but 
as a hiring in the relation of mailer and fervant} what is 
this but the cafe of a continuing fendce operating under a 
new contrafl of hiring, merely fuperadding other terms, 
whereby the fervant was to have food and clothing 

{«) CtfA/, 36;* {t) % 

0 0 3 


provided 
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Ttw Kjmo 

againfl 

The InhaUtanti 
of 
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protided for him in the manner dated, and an oppotw 
tunity of learning the trade of his mafter, inftead of 
feeking for a compenfation for his fervice upon a 
quantum meruit. It is therefore unnecelTary to deter¬ 
mine whether or not this was a good contraft of hiring 
and fervice, as created by the written inftrument. And 
all the cafes cited by the appellant’s counfel differ from 
the prefent, becaufe in none of them was there a good 
contraft of hiring and fervice independent of the im- 
perfed contradk of apprenticefhip in difpute. But here 
tliere was an original perfeft contradt of hiring and 
fervice, which was not defeated by an invalid inftru¬ 
ment. With refpedt however to the cafe of the King v. 
Little BoltMi the Court in the cafe of the King v. Ec^ 
elejlon coniideriQ it as a fubfifting authority, whatever 
queftion there might have been upon the fubjedl at 
firft; and I think the convenience of the thing is in fup- 
port of it: but it is not necelTary now to difeufs that 
point. 

Gfioss 1 .“* Here there was originally a good contraft 
of hiring and fervice *, and that was not done away with 
by the fubfequent inftrument, whereby the parties merely 
prolonged the duration of the contract, and fixed 
the compenfation to be made by the mafter for the 
fervice. 

JLe Blanc J. To give a fettlement by hiring and fer- 
vici$ there muft be a contradt of hiring for a year j and 
this cafe is diftinguifhable from>»all the former cafes, in 
' ^hich the queftion has been whether the contradt was to 
ferye ^s an npprentice, or as a hired fervant,'where if the 
Court confidered^that the contradl was to ferve as an 

8 apprentice^ 
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apprentice, it could not enure to give a fettlement as in 
cafe of a hired fervant \ for in none of thofe cafes was 
there any valid contra^ of hiring and fervice exifting be¬ 
fore independent of the inftrument in queftion. But 
here the hufband of the pauper had firfL entered into a 
good contra^f by parol as a hired fervant for a year; and 
pending that contradb he and his mafter entered into a 
written agreement *, by which it is contended that the 
parties meant to contrail for an apprenticefliip; and that 
this, though invalid for the purpofe of creating an ap** 
prenticeihip, yet changed the nature of the fervice under 
the former hiring into a fervice as an apprentice, and 
therefore prevented the gaining of a fettlement as a hired 
fervant. But 1 do not accede to that argument t becaufe 
if there were at pne time a fubfilling v|lid contract of 
hiring and fervice for a year, and, pending tbat| the parties 
enter into an invalid agreement, I dpjiot fee how that can 
do away the former valid contra£l:.- 'But eyen upon the 
conftru£tioh of the written indrumenil; itfelf^ I do not 
think that it is to be taken as a contra6^ of apprentice^ 
ihip. Jn all the former cafes, where the inftrument in 
queftion has been fo conftrued, it has been ftated that the 
parties intended to contraiSt in the relation of mailer and 
apprentice, only they had contradled informally in order 
to avoid the ftamp duties. But here the contrad^ is for 
hawjbur'^ to ferve Palmer for three years to leam the 
art of a brickmaker, on condition of PalmePs finding him 
in board, lodging, and clothes: there is no contra^ by 
the mafter to teach him, but only for the ^y to have the 
opportunity of learning the bufinefs. It is faid that x)0 
wages are referved; but that is no more than what ofteit 
happens with boys at fervice: they get lefs at firft, be<< 
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caufe they ^mufl: firft learn their bufinefs before the^y can 
be of life to their inafters in it. ' Theni though it is ftated 
here that the boy was to fcrve his mafter to learn, his 
bulinefsj that would not prevent it from operating as a 
contraa of hiring and fervice. I do not think therefore 
that this was in the terms of it an agreement for an ap- 
prenticefliip, fo as to fuperfede the former contraa of 
hiring and fervice. But even if it were intended as an 
apprenticeftiipf yet the inftrument, being invalid, would 
not fuperfede the former valid contraa. 

Batlet J. I confider the inftrument as a contraa 
of fervice, and not as an apprenticefliip. There was an 
original good contraa for a year between the parties as 
mafter and ferviht generally, and after three months fer¬ 
vice under it, they entered into a new agreement, by 
which the boy was to ferve his mafter for three years, 
not generally, but to learn to make bricks and the art of 
burning, upon condition of being found in board, lodg¬ 
ing, and clothes. The meaning of the parties therefore 
was that the general fervice before contra£ted for (hould 
be reftrained to fuch fervice as would enable the boy to 
learn his mafter’s bufinefs. If an apprenticeftiip had 
been intended, there would have been words introduced 
into the agreement binding the mafter to teach the boy; 
and there being no fuch words of ob^gation on the mafter, 

* h 

and the written contraA not having the ordinary words 
of binding to ferve as an apprentice, and the intent of the 
parties, as collefied from the tenns of it, being at lead 
equivocal} we are wananted by*the cafes in faying that 
the objeQ of it was merely to confine the general fervice 
before contrafled for to> fuch parts of die mafter's em- 
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ploy as would enabls the boy to learn his bufinefs. H' i8il. 

this therefore were to give an extraordinary benefit to the . 

fervant, the mafter might well ftipulate for receiving luch 

- The lahaMtanti 

fervice Without the payment of wages. of 
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year before hit 
elcAion in fi£t 
to a corporate 
office, is difijua* 
lihed by (he cor¬ 
poration aft. 
iSCer 

f‘ I ./. 11. from 
being eleOcds 
and if fuch dif- 
qualification b« 


AN information in the nature of quo warranto was Onewhofias 
exhibited againft the defendant Parry, (and the ftcramm" 
like proceeding was had againft Phillips calling upon 
him to {hew by what authority he claimed to be a common 
councilman of the town and county of the town of Haver- 
ford Wefts which ofiice he was charged with having exer- 
cifed.from the 6th of Marchf ^oGeo, 3. to the time of ex¬ 
hibiting the information, without any legal warrant. To 
which he pleaded, that Haverford Weft 1^201 ancient town 
jand county, incorporated by the name of the mayor, 

iheriff. bailiffs, and burgeffes of the county of Haverford notified to the 

** decors at the 

Wefts that there ought to be 24 common councumen timeofeiefUon, 

diftin£l from the other burgeffes; and that the office of given tofuch 

common councilman is an ofiice of great truft, &c. 5,rown*aw$7 

That by the charter of the •] James 1. confirming their 

old and granting new privileges, &c. to the corporation, mo/t legal 

® . . 1 «< 1 j though 

the King granted that there fliould be a mayor, and in (»& inferior 
fele^k burgeffes, of whom 15 ihould be aldermen, and the filft, iVduly 

defied and en¬ 
titled to be 

^em in} but until he be fwom in. the elllce is not legally filled up and enjoyed^ bimt within 
the exception.in the annual indemnity aA. And therefore if the difqualificd perfon who 
■had the greateft number of votee be fworn into the office, and afterwards qudify himfelf 
hj taking the facrament. dec. within the time allowed by the Indemnity aA. he is thereby 
.eecapacitated and freed from all diAbility. and his title to the office thereby protefled ; 
ftich office not having been then already vacated by judgment, or legally filled up and enjoyed 
kyanoUKr perfon. 


the 
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i8i r. the refl: brethren) to be of the common council to ailitl 
the mayor. &c.: and further, that upon the death or re- 
again/i moval from ofHcc of any of the common council, &c. 

pjultiVs. h fhould be lawful for tho mayor and 24 of the common 

council, or the major part of them, and the reft of the 
burgeflcs, or the major part of them for the time being, 
to aftcmble in the Guildhallt and there to eleft one or 
more others into the vacant place or places; and that he 
or they fo ele£ted, having taken the oath of x)fBce before 
the mayor, &c. (hould be of the faid 24 of the common 
council in the place or places of him or them fo dying 
or removed, &c. That this charter was accepted, and 
that the corporation have ever fince conformed to it. 
The plea then ftated that on the 27 th of February 1810 
the place of one of the 24 of the common council became 
vacant, and on the 5 th of March following the mayor 
and the major part of the common council and the bur- 
gefles duly aflembled in the Guildhall to eleft one of the 
burgelTes into the vacant place, and then and there duly 
eled^ed the defendant Parry^ then one of the burgeftes, 
into the vacant place of one of the common council ( 
that the defendant had afterwards due notice of fuch his 
cle£lion, anJ before he took upon him to execute the 
office was fworn in before the mayor, &c., and by 
virtue thereof was admitted into and took upon himfelf 
the faid office t and fo he-claimed to exercife the fame of 
right. 

The profecutor replied, that the fuppofed ele£l:ion of 
the defendant was made ^fter the expiration of the com- 
miffipns mentioned in the ftat, 13 Car. 2. (ft. 2. c. i. 
f. 12. the corporation a£l;}) and that the defendant had nc$ 
within a year next before his faid fuppofed ele£lion taken 
the facrament of the Lord*s Sujffeff according to the rights 

(h 
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the church ^England} whereby and by force of the fame 
(latute the faid fuppofed eledion of the defendant was 
void. 

The defendant rejoined, that the ele^lion and fwearing 
in of the defendant in his plea mentioned was made and 
took place before the 12th of March 1810 {a) \ and that 

the 

(<*) The annual indemnity aft of that year wat brought into the 
lioufc of Commons on the lativof Ftbruaryj and into the Lords* Houfe 
on ih< aoth; and having pafled the Lords on the a3d of the fame month, 
received the royal aflent on the fxth of iMarch. As thefe afts are not 
uliially printed in the common editions ot the Statutes, a copy of fo 
much of the aft in queilion as applies to the cafe is fuhjoined. 

The annual indemnity aft, which was palTed on the lath of March 
1810, in the 50th (?• 3. (r 4.) reciting (j- x.) that perfons who bad 
omitted to (qualify themfclvts agreeably to the ftat. l G. 1. ft. a. e. 13. 

13 Car. %. ft %. t, I. and other Aatutes mentioned, had incurred, or 
weie in danger of incurring, penalties and difabilitics) enafts, that 
“ every perfon who at or befo;e the pacing of this aft hath or fhaJl 
** have omitted to take and fubfciibe tl.e faid oaths and declarations, or 
** to receive the facrament of the Lord's Supper, or otherwife to qualify 
** hiinftlf within fuch time, and in luch manner, as in and by the faid 
** afts or any of them, or by any other aft of parliament in that behalf 
“ made is required, and who after accepting any fuch oilier, &c., on 
« account of which fuch qualifications ought to have been had and is 
** required, hath taken and fnbfcribcd the faid oaths, or made the dc« 

** clarations required by law, and alfo received the facrament of the 
** Lord's Supper according to the ufage of the church of EnglanJf See,} 
** or who, on or before the 25th of March 1811, receive the facrament, 
** Sect in fuch cafes wherein the faid facrament ought to have been 
*• received, See.; thill be and are hereby indemnified, freed, and dif* 
charged from and againft all penalties, forfeitures, incapacities, and 
« difabilities incurred or to be incurred, for or by reafon of any neglcft 
or omifiTton, previous to the paifing of this aft, or taking or Tub* 
** feribing the faid oaths. Sec., or receiving tlie facrament, Sec. accord* 
ing to tlie above-mentioned afts, or any of them, ftc.} and fuch per* 
** fon is and (hail be folly and aftUally recapacitated and reftored to the 
fame (lace and condition as he was in befoie fuch negleft or omifilon, 
« and (hall be deemed and adjudged to have duly qualified himfelf accord* 
« ing to the above*mentioned afts and every of them { and that alUleftiont 
<• of and afts done or to be done by any fuch perfoo, or by authority dc* 
« rived from him, are and (hall be of the fame force and validity as the 
« fame or any of them would have been if fuch perfon had taken the 
** faid oaths or afliirance and received facrament of the Lord's Supper, 

** Sec., according to the direftions of the faid afts and every or any of 
** theipj and that the qualification of fuch perfon, qualifying liimfcif in 

manner 
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the defendant, after his ele£fion, and before the I2th of 
March x8io, to wit, on the 6th of the fame March, ac» 
eepted the ojfice of common councilman, and exercifed and 
/ enjoyed the fame in purfurace of his faid ele&ion ; and 
that e^ter his faid ele&ion and fwearing in, and after his 
faid acceptance of the faid offce, and before the exhibiting of 
this itformation againft him, to wit, on the’ iith of 
March iSio, he duly took and received the faerament oi 
the Lord’s Supper, according to the ufage of the church 
of England i whereby and by force of the ftatute in fuch 
cafe made (i. e. the annual indemnity z€t) he was freed 
and difcharged from and againft all incapacities and dif- 
abilities by him incurred by reafon of his negle£l or 
omiflion In the replication mentioned, and was fully and 
aftually recapacitated and reftored to the fame ftate and 
condition he was in before fuch his negle£l: or omidion, 
and duly qualified himfelf to take, hold, and exe-cife the 
faid place and office of common councilman in die in¬ 
formation mentioned, according to law and to the a£l; of 
parliament in the replication mentioned. And then the 
defendant averred that the faid office of common coun- 


manner and within the time appointed by this a A, (hall be to all in* 
tents and purpofes as rffcAual ai if fuch perfon had taken the ftid 
« oaths, Ac. and received the facrament, &c. within the time and in 
the manner appointed by the feveral aAs before mentioned.” 

Then f. 6. provides ** that this aA (hall not extend or be conflrued 
** to extend to reftore or entitle any perfon to any oflice. Sic, already 
** aAuaily avoided by judgment of any of his majefty’s Courts of re- 
•• cord, or alrta^ JilUfup and mjoyed by any othet perJoa\ but that 
** fuch office, Sec. fe avoided, or legally filled up and enjoyed, ffi a l l be 
** and remain in and to the perfon [who is or (hall at the pa(fiog of this 
•< aAbe(i}] legally entitled to tlie faine,'asif this aA had never beepi 
made.** 


(I) The words within the brackeu are not in the aA of the 4 Gm. 3. 
C.31. 

cUmaa 
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cllman to which he was fo elected, as in his plea is men- i-Sl i. 
tioned) hath not at any time after the fame became vacant* 

7hC 

as in the plea mentioned* been legally filled up and enjoyed 

, Pahy and 

by any otherperfotu PniLtirr. 

The profecutor furrcjoined that before and at the time 
of the fuppofed eleflion of the defendant, there were fix 
vacancies in the common council, and that an ele^lion was 
had at the time in the plea mentioned, and before the pafi^ 
ing of the llatute in the rejoinder mentioned (the annual 
indemnity aA,) for filling up the fix vacancies: that at the 
faid eledlion the defendant Parry, J, L, Phillips (the de¬ 
fendant in the other information), H. Scourfield, J. Ma~ 
thias,S.Harris,G*Roch, W.Fortune, G.Phillips, J. Thomas^ 

T. Scowcroft, r. Wright, and Jos. Srmth were candidates ; 
and that the defendant Parry, and J. L. Phillips, had mot 
either of them •unthin a year next before the faid eleSlton 
taken the facrament of the Lord’s Supper according to the 
rights of the church of England t that a poll was taken 
on the faid fuppofed cledion* and that full and dijlinfl 
notice was at the time of taking the faid poll, and as foon as ' 
two eleElors had polled for Parry and Phillips, and before any 
other eleSlor had polled, given to the mayor who took the 
poll and prefided at the faid fuppofed eleflion, and to the 
ele£lors at the faid eledlon, in the prefence and hearing 
of the defendant Parry and of Phillips, that the faid 
Parry and Phillips had not either of them within a year 
next before the faid elcflion taken the facrament of the 
Lord's Supper according to the rites of the Aurch of 
England, (which the faid Parry and Phillips did not ei¬ 
ther of them deny,} and that all votes given for them or 
either of them at the faid ele£lion would be thrown away: 
neverthelefs the mayor continued to<take the poll* and to 
fake and reckon the votes offered for Parry and for 

Phillips, 
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Phillis, and at the clofe thereof declared the numbers 
to be as follow, vhs. for 130, iox Phillips 133, 

Seourjield 129, Poch I34, Harries 134', Mathias \i6^ 
Smith 37, Wright 39, Fortune^^^ Scowcroft 26iThomas 32, 
and Phillips 26; whereupon and by reafon of the 
premifes the faid Parry and Phillips, not having taken 
the facrament, &c. within a year next before the faid 
eledkion, and notice thereof having been given as afore- 
faid and the faid declaration of the numbers polled for the 
faid perfons, fo being fuch candidates, being made before 
the palling of the ftatute in the rejoinder mentioned, (the 
annual indemnity a^) and the votes offered and counted 
for Parry and Phillips as aforefaid, by -reafon of fuch 
their incapacity and fuch notice thereof fo given as afore¬ 
faid, being thrown away; the faid Wright and Smith, by 
reafon of the premifes, were refpe£lively and duly elefted 
into the faid offices, and were then, and at, and before 
the paffing of the faid (indemnity) a£k were and flill arc 
legally entitled to hold and enjoy the faid offices, and the 
faid offices were legally filled up by them, and they {Wright 
and Smith) were then and there legally entitled to be fworn 
into the faid offices refpeftively, and then and there did 
duly tender tbetnfelves to the mayor, &c. to be fworn in, &c.: 
but the mayor, knowing the premifes, but wrongfully 
intending to prejudice Wright and Smith, and Cb prevent 
them, who then and at the paffing of the faid a£k were 
legally entitled to the fame as aforefaid, from having thb 
fruit and effe£l of fuch their eleflion, did then and there 
and from thence until the filing of the faid information 
wrongfully and unlawfully negle£t ^d refufe to fwear in 
Wright and Smith, or either of them, into the faid offices 
refpe^ively, &c. The profecutor, (having the privi-^ 
lege of the crown) added another fimilar. furrejoinder, 

alleging 
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Alleging the refufiil of the mayor to fwear hi Wright and 
Smith to have been' hy confpiracy and cumhtnaiion witb 
Parry and Pliillips. To thefe furrejpinders the de¬ 
fendant demurred generally. 

This cafe was firft called %>n for argument in Trin, 
51 Geo. 3.} but after counfel had been heard a ihort time, 
the Court intimated that as the pleadings then ilood, it 
did not fuiliciently appear that the defendant had filled 
the ofHcc before the 12th of March 1810; and as, on. 
the other hand, an objcdlion was mentioned to the furr 
rejoinder, in not dating at what period of the poll the 
notice of the defendant’s incapacity was given; both 
parties had leave to amend, and the pleadings were. 
framed as they are now dated. In this term 

Abbott^ in fupport of the demurrer, contended, on tlte 
part of the defendant, that having taken the facrameiit 
before the information was filed, and within the time 
mentioned in the annual indemnity a£l;, 50 Geo. 3. r. 4. 
he was recapacitated by that a£V, and the obje£lion to 
his title, on account of his not having taken the facra- 
ment within a year before his election, was thereby rcr 
moved. The principal obje£l of the legillature in 
their various enafltments from time to time has been to 
fecure the fucceflion in corporations to perfons con¬ 
forming to the church of England. In the reign of 
Charles 2. {a) this was done by requiring the preceding 
ted of conformity within a year before the ele£fion of 
the corporator. But it was afterwards conhdered that 
members of the edablilhed church might have accident¬ 
ally omitted to take the facrament within the year; 
and therefore as early as in the 5 Geo. i. an ad {c.6.) 

(c) 13 Car. %,Jh a, c, I. The coipontion iA» 

was 
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was pafied « for quieting and eftabliihing corporadonsy* 
by which the legiflature made good the title of all per* 
fons then in poflellion of corporate offices, who had 
omitted to comply with the teft; and enabled profpec- 
tively that no perfon thereafter ele^ed to any corporate 
office ** fliall be removed by the corporation, or other- 
wife profecuted for or by reafon of fuch omiffion; nor 
fliall any incapacity, difability, forfeiture, or penalty be 
incurred by reafon of the fame j unlefs fuch perfon be 
fo removed, or fuch profecution be commenced, within 
flx months after fuch perfon’s being placed or ele£led 
into his refpe£dve office, as aforefaid % and that in cafe 
of a profecution, the fame be carried on without wilful 
delay.** Since, then, the title of a perfon to a corporate 
office cannot be impeached unlefs within flx months after 
his ele£tion, on account of fuch omiffion, the eleAion of 
a perfon under that difability is not void, but voidable 
only in cafe of a removal or profecution within the time 
limited: and fo it was confldered by Lord Mansfield in 
Crawford v. Powell (a). Independently, therefore, of the 
annual indemnity ad, the defendant did not labour under 
an abfolute, but only under a qualified, difability at the 
time of his eledion. But that ad has now confirmed his 
title as effedually as if the difability had never exifted} 
unlefs, within the words of the provifo, (fi 6.) the office 
were, at the time of the ad paiTed, ** already legally filled 
<* up and enjoyed by any other perfonP Now the rejoinder 
Hates that the defendwt was fwom in and enjoyed the 
office, and that before the 12th oi March he took the 
facrament and qualified himfelf; and that the vacant 
office to wluch he had been eleded had not at any time 


(«) oBwr, 


after 
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after fuch vacancy been legally filled up and enjoyed by any 
other perfon .* and the efFedi of the furrejoinder is that the 
mayor wrongfully refufed to fwear in ^mith and Wright^ 
and to let them enjoy the office.. Until the party is fwom 
into the office, it cannot be faid to be legally filled up 
and enjoyed by him j for whatever his right to be fwom 
in and to enjoy it may be; yet if he take upon him to 
adl in it before he is fworn in, he fubjedls himfelf to a 
quo warranto information. The general objedl: of the. 
annual indemnity aft is to put a fubfequent conformity ., 
within a given time in the place of a prior conformity} 
with two exceptions only \ the one, that his title is not, 
impeached within a certain time; the other, that the of¬ 
fice has not been legally filled up and enjoyed by any 
other perfon. 

OuDen jun. contril, contended, firft, that the defendant 
was not elefted into the vacant place *, in which cafe 
there muft be judgment of oufter. Secondly, that the 
place was legally filled up and enjoyed by another perfon 
within the 6th feftion of the indemnity aft, before it 
pafled. Firft, there were fix vacancies and twelve candi¬ 
dates; and as foon as two only of the eleftors had voted, 
full notice was given to the reft of the eleftors that 
Parry and Phillips were difqualified by reafon of their 
not having taken the facrament within a year before, and 
that all the votes for them would be thrown away. Af¬ 
ter this notice the legal cleftion fell upon Wright and 
Smith, the two laft of the fix, excluding Parry and 
Phillips; and it was the duty of the mayor to have fworn 
in the two former inftead of the latter, and it was by his 
own wrong or in confpiracy with others that he refufed 
to do fo, which cannot alter the rights of the parties who 
VoL. XIV. P p 
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were legally ele£led. The indemnity ad; only applies 
to cure cafes where there has been an elcdion good in 
the form at lead of it, but liable to be fet afide from feme 
latent defed in the title, unknown to the eledors at the 
time: but here the defendant had no title to cure, and 
not merely a defedive title: he was not in a legal fenfe 
eUSedy becaufe the votes given for him were known at the 
time to be thrown away. The words of the ft. 13 Car. 2 . 

2 . c,\. are, ** that no perfon ^all he placed^ eleSled^ or 
chofen in or to any the offices or places aforefaid that ihall 
not have within one year next before fuch eledion or 
choice taken the facrament, &c.: and in default thereof 
every fuch placing, eledion, and choice is enaded and 
declared to be void.” In order to ftiew that votes given 
for a candidate known at the time to be unqualified are 
thrown away, and that even a minority of votes given in 
fuch a cafe to another candidate who is qualified will 
avail as an eledion, he cited Regina v. Bofeowent E. 
i^Anne, Rex^.Withers^ E, 8 Geo,i.{a\ and Taylor v. 
The Mayor of Bathi M, i^Geo,2, B,R.\ all of which 
are cited in The King v. Monday (d), and recognized by 
Lord Ellenborough in The King v. Hawkins (e). The cafe 
of Taylor v. The Mayor ofBathf which is fulleft to the 
point, is beft reported from Mr. Ford*^ notes (^) in 

3 Luders, 

(u) A dilTcrence v^as obfervid between tlie ftatement of this cafe aa 
f.ivt.n in argument in Cewj>. 517. and by Lord EUenbmugbQ J- in 
io£djir,2i7.; but the lat^r ftatement agrees with the iaAs of the caffe 
as noted by Mr. F»rdt i.i the argument of the cafe of v. Tbt 
Pdayor of Bath. 

(^) Cew/. 537. (c) xoEtfi,%if. 

{d) The note Hates that Taj^hr moved for a mandamus to be admitted 
into the office of a common councilman of the corporation of Satb. The 
, defendant (the mayor) returned non fuit eledus. The plaintiff traverfed 
the return i and the caufe being at iffiie, it appeared in evidence at tiie 
trial, that by the charter the citation of common councilman is to be by 

the 
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3 iLudfrs, 324. Lord C. J. Lee there told the jury,, that x8i i. 

if they were fatisfied that the electors had notice of Bigg^s „ 

^ ^ . . Tlwltmo 

want of qualification to find for the plaintiff} ‘becaufe tzmHfi 

PAiRYtnd 

Bigg, not being qualified, was to be confidered as a per- 
fbn not in effe; and the voting for him was a mere 
nullity} and thofe who did vote for him were to be con¬ 
fidered as virtually confenting to the ele£tion of Taylon 
In the report in Cewper, it is faid that when the cafe 
afterwards came before the Court, the Chief Juftice com¬ 
pared it to the cafe of voting for a dead man. The fame 
dof^rine was recognjzed in OlHktuw v. Waimuright (<3}, 
and in King v. Hawkins (^). And the cafe of Harrifon 
V. Evans {c) in 1762, before feveral of the Judges, com- 
mifiioners of errors affigned upon a judgment in the 
(heriffs* comtol London, confirmed in the huftings court, 
and finally before the Houfe of Lords in 1767, alfo efta- 
blifhes the nullity of election of one to fhe office of one 
of theiheriifs of Londonivrho is difqualified in this refpe£l. 

If then there were no ele£l;ion of the defendant by reafon 
of his known difqualification at the time, the annual in¬ 
demnity aft, however ftrongly worded, cannot apply; for 
there can be no re-capacity without a previous capacity 
for the office. But, fecondly, even if the general provi- 
fion of the indemnity aft applies to fuch a cafe, yet this 

the mayor, recorder, and aldermen, or the major part of them then pre* 
fent: and that the mayor and ay aldermen being affembled for this pur,* 
ppfe, ’Taylor, Bigg, and Kingston, were propofed as candidates) but 
Bi^ being neither an inhabitant, nof a freeman, as the charter requires, 
was objcAed to as a difqualifted perfon; notwithftanding which 
Bigg had 14 votes, Taylor it, and Kingston only l. But Bigg not being 
a perfon qualified, Lord C. y. Lee, before whom the caufe was. tried, di¬ 
rected the jury. See. (as abovcj, and Page, Cbaffle, and ff'rig&t, JuAicet, 
afterwards confirmed that diredion in Bank, upon a motion for a new 
trial. MS. Ford, 

(«) a Barr. 1017. (£) loEafi,%\x, («} Cew/. jpj.n. 

Pp 2 ffiUfi 
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i8ix. 

The Kih a 
and 


falU within the exception of the 6th fc£bion; for the 
office was legally Jilled up and enjoyed by Wrighty who wa» 
legally entitled to the fame. The wording of the two 
exceptions are remarkable: the a£l is not to extend to 
entitle any perfon to an office which is already ** actually 
avoided by judgment/^ &c. or already « legally filled up 
and enjoyed” by another: the avoidance by' judgmenti 
therefore, muft be aBuals but a legal filling up and enjoy¬ 
ment of the office by another is fufficient, in order to 
exclude the party from the benefit of the indemnity. 
This cafe is indeed diftinguifhable from that of The King 
V. HawkinSi inafmuch as there the other candidate was 
fworn into the office before two of the aldermen, as he 
lawfully might, the mayor having before refufed to ad- 
minifler the oath} but here there being no fuch provifion 
in the charter, no negle£l is imputable to Wrighty who 
did all that in him lay to perfe^l his title by tendering 
himfelf to the mayor to be fworn in, who refufed to 
fwear him in, by wrong and confpiracy, as it is alleged, 
with the defendant Pafry and with Phillips ; the confe- 
quences would be mifehievous if this fraud were allowed 
to avail. [Lord Ellenborough C. J. The mayor’s refufal 
to fwear in Wright and Smith will not, I fear, give them 
n title to the offices, if the a€l: does not give it to them. 
And how'can wc fay that thefe offices were legally filled up 
and enjoyed by them, when in fa£t they were not fo, what¬ 
ever title they might have had to be permitted to fill and 
enjoy them. Can tlffere be a confpiracy to deprive a per¬ 
fon of an enjoyment which never exifted. Suppofing 
the defendant’s ele£tion to the bffice to have been invalid 
at the time, that would not make the office to be filled up 
and enjoyed by another.] If fuch a confpiracy can avail, 
the corporation a6t will be defeated. 

Ahhotty 
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Ahbsttf in reply, as to the firft queftion, faid that it 
could not be denied that there was an ele£l;ion in fa£t of 
the defendant by the majority of TOtes, though it might 
be argued that it was not an eledlion of him de jure, by 
reafon of his declared incapacity at the time: and as to 
that, he contended that the defendant was capable of 
being ele£fed, becaufe the annual indemnity a£t puts a 
fubfequent in the place of a prior conformity to all in¬ 
tents and purpofes, as cffe^lually as if the party had qualU 
fied himfelf before, except in the two events mentioned. 
Then, adly, the office was not legally filled up and en¬ 
joyed by any other j for no perlon can be faid to bu 
legally in an office until he has taken the oaths. 


1811. 


The Kino 

•gmt^ 

Pakkt and 
Philaivs. 


Lord Ellemborough C. J. There can be no legal en¬ 
joyment of an office, unlefs there be an enjoyment of it de 
fa£lo. In The King v. Hawkins the office had been actually 
filled up by another perfon who had been fworn in: in that 
cafe therefore every thing had been done which is required 
by the annual indemnity a£i to perfeft the title and do 
away the incapacity of the perfon who had in faft the 
greater number of votes. If I could conceive a doubt upon 
this queftion, I would defer giving my opinion upon it at 
prefent} but I cannot think that any doubt exifts. 
Looking to the ftatute of the 13 Car. 2. alone, I cannot 
but think that the defendant was incapable of being 
ele£led to the office in point of law fo long as his inca¬ 
pacity fubfifted in full effeft: and after notice of that 
incapacity given to the eleOors at the time, Another can¬ 
didate, ngainft whom no fuch obje^ion lay, might have 
been legally eleffed to the office, though, by an inferior 
number of votes} and if he were clothed with the pof- 
feffion and enjoyment of it in time, bis title could not 

P p 3 after* 
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afterwards be ijaeftioned. But here no other candidate 
was clothed with the poiTeilion and enjoyment of the 
office before the paifing of the indemnity a£t: and then 
that intervenes, which qualifies the perfon elected 
and conforming within the time mentioned, unlefs the 
office was already aftuaUy avoided by judgment, &c. or 
already legally filled up and enjoyed by any other perfon, 
and /rees him from all incapacities and difabilities by 
reafon of his negledt or omiffion to take the facrament 
previous to the paffing of the a£t, and declares him fully 
and aftually rccapacitated and reftored to the fame ftate 
and condition as he was in before fueh negjeft or omif¬ 
fion } « and that the qualification of fuch perfon qualify¬ 
ing himfelf in manner and within the time appointed by 
this a€l: (hall be to all intents and purpofes as effeclual as 
if fuch perfon had taken the faid oaths, &c. and received 
the facrament, &c. within the time and in the manner 
appointed by the feveral a£fs before mentioned.” The 
indemnity a£f therefore has a retrofpeftive operation, and 
makes goo4 all that was before done towards the eleflion 
of the party conforming afterwards as required, unlefs in 
the mean time the office (hall have been avoided by judg¬ 
ment, (and here there was no fuch avoidance,) or fhall 
have been legally filled up and enjoyed by any other per¬ 
fon i (aiid here no other perfon has filled up and enjoyed 
it.) If in the mean time the office had been filled up and 
enjoyed by another, tfie door would have been Ihut 
againft this defendant; but that not having been done, 
the indemnity makes his ele£f ion good, as if the a£f 
of the 13 Car. 2. had never pafiTed, and therefore cures all 
defefis in his elef^ion in this refpe£f. Whether or not 
^is confequence overleaps the purpofe of the legiilature 
in framing the indemnity aft, it is not for me to fay 

*5 fitting 
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fitting here I muft prefume that it is according to their 1811. 
purpofe. as it is within the words they have ufed, ^ 

* * ' ' The Kino 

agtinfi 
Pa k r y eHw 

Grose J. The legiflature feem to me to have meant i'Riit.ire. 
by the general provifion of the indemnity a£l: to invite 
perfons eletled to offices to qualify themfclves, according 
to the rites of the church of England^ though they had 
not done fo before, and to reward them for fo doing by 
putting them in the fame fituation as if they had been 
qualified before their clciSiion } unlefs lire office was al¬ 
ready avoided by judgment, or filled up and enjoyed by 
fome other perfon. This defendant therefore, having 
conformed and qualified himfelf within the time allowed, 
cannot now be oufled, unlefs the other candidate was in 
the mean time cflablifhcd in the office; which he was 
not, having never been fworu in: the defendant’s title 
therefore has been perfected. 

Le Blanc J. Under the ftatute of the 13 Car, 2. the 
difqualification of a perfon to be cle£ted into a corporate 
office, who (hall not within one year before his elcftion 
have taken the facrament, &c. is eftablilhed, whether 
made known or not to the elediors at the time of fuch 
eledtion; with this difference, that if fuch difqualifica¬ 
tion were made known to the eledlors* before the elec¬ 
tion, their votes given in favour of fuch difqualificd per¬ 
fon would then be thrown away, and the candidate who 
had the next greateft number of votes, being good votes, 
would be entitled to fill and enjoy the office. Then 
comes the indemnity a£t, which, confidering the perfon 
in fadf elefled as difqualified, ena^fs, that if he ihall 
have qualified himfelf afterwards within the time allowed, 
he ihall be confidered as if he had been qualified at the 

P p 4 time, 
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time, provided the ofhce ihall not have been already 
avoided by judgment, or filled up and enjoyed by another 
perfon. Nov/ here this defendant had originally a defeO: 
of title to the office in queffioii, by reafon of his \not 
having taken the facrament according to the rites of the 
church within a year before his election} but fubfe- 
quently that defe£l has been removed by the operation of 
the indemnity aft: for though in confequence of the 
notice of the defendant’s incapacity at the time of his 
eleftion, the votes given for him after fuch notice were 
then thrown away, and the other candidates, againft 
whom there was no fuch objeftion, were duly elefted; 
yet as their title was not completed by fwearing in, the 
provifo which would otherwife have fayed their right 
does not apply; and therefore the defendant’s cafe not 
falling within either of the exceptions in the ftatute, his 
title to the office is made good by the operation of the 
general claufe. 

Bavlet J. faid he could add nothing to the reafons 
given by the reft of the Court, in which he concurred. 

Judgment for the Defendaift. 



m THE Fjety-sbconp Yeae of GEORGE III. 


1811. 


Townend and Another a^ain/i Dv»wnino. 


FiiJty, 

lid. 


’J'flE defendant was fued on a joint and feveral bond in an aOion by 

executed by him and by George Berryt and Matthew L*joint *and*fe! 

in the penal fum of 1000/., with a condition, 

after reciting that George Berry had opened an account wasfurety 

with the plaintiffs as his bankers; that George Berry, for another of 

Matthew Berry, and the defendant ihould pay to become bank- 

the plaintiffs all fuch fums as they fliould advance to achon was 

George Berry on the banking account, and fliould indem- thrifhrmtllft 

nify the plaintiffs againft all fuch advances; but with pJovenil!?debt 

a provifo that Matthew Berry and the defendant, who »*«*r the com- 
r J ^ miflion, and 

were furetics for George Berry, (hould only be liable to theiehy had re- 

linquiihed their 

the extent of 500/. The defendant pleaded, ift, non aftton againft 
eft faftum ; adly, that George Berry, the principal, paid 
to the plaintiffs the 1000/. demanded i and 3dly, per- 

formance of the condition } on which iffues were joined, having obtalnerl 

George Berry, after the making of the bond, and before his certificate, 

® •' ° anUihcreforeftill 

the commencement of the afkion, became a bankrupt; liable to be fued 

• , , by the defend- 

being at the time of his bankruptcy indebted to the ant, his furety, 

plaintiffs in a fum exceeding 1000/., for money by them did againft h!m 

advanced to him on the banking account. The caufe hi^not a^compel 

was tried before Thomfon B. at Tork j and at the trial the 

defendant called the principal, George Berry, one of the P'ove that a 

. . , - pa>mintofa 

obligors of the bond, as a witnefs to prove that a fifm fum equal to 

of 1000/., which he had paid to the plaintiffs, had been the bond mado 
exprefsly paid by him in difeharge of the bond. It hUnkrupluo 
appeared that George Berry had not obtained his certi- n?ei«ion 
ficate, and that the plaintiffs had proved their debt under 
his commiffion. The defendant did not releafe George ^argeofthe 
Berrys and therefore the plaintiffs objeAed that George uponanyothu 
B^rry was not a competent witnefs for the defendant; 
l^ein^f as they alleged, interefted in the defendant’s ob¬ 
taining 
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taining a vetdi£t;. And the learned, Judge, being of the 
fame opinion, rejected him. The jury then found s 
verdl£t for the plaintiffs, fubje£ll to the opinion of the 
Court upon the point, whether George Berry was a com¬ 
petent witnefs for the defendant, to prove the above fa£t. 
If he were notythe prefent verdi£lwas to ftand ;.if hewere 
a competent witnefs, then a new trial was to be granted. 

Richardfon, for the plaintiffs, faid that the quellion 
turned on the effeft of the ftat. 49 Geo. 3 . c. 121. /. i/\. 
Before that aft, the witnefs, not having obtained his 
certificate, would have been liable to an aft ion either 
by his aftual or by his eventual creditor; either by the 
bankers to whom he was originally bound, or by the 
defendant, his furety, if he were obliged to pay the 
debt} but by that feftion of the aft, the plaintiffs, 
having proved their debt under the commifiion, are 
deemed to have elcfted their remedy, and cannot pro¬ 
ceed againft the barikrupt perfonally. But the defen¬ 
dant has not yet made his eleftion, and in the event 
of his being obliged to pay the principafs debt to the 
plaintiffs, he may either prove under the commiifion, 
(under /.8.,) or fue the uncertificated bankrupt for the 
amount} who will,be liable alfo to indemnify the defen¬ 
dant for the cofts of this aftion, if the plaintiffs (hould 
recover. The witnefs therefore was properly rejefted, 
as having an intereft to exonerate the defendant. 

Littledale, contrl. Before the ftatute, if the bank¬ 
rupt in this cafe had not obtained his certificate, he 
would have been an indifferent witnefs, as he would 
have been liable to one or other of thefe parties, to the 
extent of the fum in difpute, in either event of this 
caufe } and he could only have become interefted in fa¬ 
vour of the furety by having obtained his certificate* 

which 
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which is the revetfe of what is now cont'Inded for by 
the plaintiffs fince the ftatute [Lord Ellenhorough C. J. 
Would he not always have had an intercil in favour of 
his furety, who was fued, to the extent of the cofts of 
the action ?] In Ilderton v. Aikinfon (a), cofts were not 
confldercd as varying the (^ueftioni where the witnefs was 
liable to an action, in either event. of the caufe. 
{^Le Blanc J. faid there was a late caufe in C. B. where 
that matter had been queftioned: and Lord Ellenborough 
C. J. afked why there ihould not be an intereft in cofts 
as well as on any other account ?J The queftion of cofts 
is always confidered merely as confequential to the 
a£t:ion, and not as a diftin£t intereft. Then as before 
the ftatute, the uncertificated bankrupt would have ftood 
indifferently between thefc parties in point of original 
intereft; the creditors ought not to be permitted, by their 
own voluntary aft in proving their debt under the com- 
miflion, to give themfelves an advantage againft the furety 
by excluding the teftimony of the principal in which 
fuch furety had an intereft. 

Le Blanc J. The law has armed the original credi¬ 
tors with the power of varying the intereft of the debtor, 
as between them and the furety; which is an anfwer to 
that objeftion. 

Lord Ellenborough C. J. Since the pafting of the 
late aft, the intereft of the bankrupt under the circum- 
ftances of this cafe has been altered \ and as at the trial 
he had an intereft in defeating the aftion, the objeftion 
made by the plaintiff to his competency was well 
fuftained. 

The Court ordered the verdift to ftand. 


yff 7 
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WiEKs againji Maillardet. 


Where by ar- TJ Y an agreement under the hands and feals of thefe 

tides under Teal i i i i 

the defendant parties, dated London the 27th December 1809, the 

undCT a’Jlenaity defendant “ engaged to deliver up to the plaintiff, on or 

pufnuffjVya* ' before the 15th of Ju^ 1810, the whole of his me- 

** t*he\vhoie of pieces, as per Jchedule annexed; all the machin- 

liis mechanical erigs performing and in good order as when firfl finif 

pieces, as per o o 

jehetiuh annex- 8 cc. j and further to fhew to the plaintiff every t 
fi/;*’the fche- . , ^ 

duie forms part that he might want to know for exhibiting and making 

which, without the faid pieces perform. And on the day the defendant 

fenfibic*-* ^d" delivers the above pieces as herein mentioned^ the plaintiflF is 

therefore m to- p^y defendant 1000/. in money, and 2000/. in his 

breach of t:.e notes,” &c. (at certain dates). “ And it is further agreed 
contradl in not , . , , . ... 

delivering the that upon either parry not complying with the prefent 

whkh’ihyplain- agreement, the defaulter (hall pay to the other party, 

o^the'aVS* as a penalty, 1000/. except in cafe of fire, &c. And it 

dcfendlct*^^ is further agreed, that in cafe of any mifunderftanding 

averred that to between the parlies, it is to be fettled by arbitrators 
th^^aid articlrs , ' 

thffe was then chofen by themfelves in the ufual way.” This was 
aodSSeT/^ witneffed at the time of the execution by Gedeon Patron, 
duTe?f”he fa*id' There was alfo a fchedule bearing the fame date, and wit- 
mechanifm nefled by the fame perfon, (but not figned by the par- 
agreed tobeddi- ties themfelves,) which ran in thefe terms; “ Schedule 

vered, uvon 

MM tttfanum of the feveral pieces of mcchanifm, which accordin 

pleadt d, it is ^ 

competent to the prefent agreement Mr. T, Weeks is to receive f 
l 5 *fhe‘S"iS*Ws Mr. H. Maillardet » &c. \ and then followed the deferip- 

S?hc"t!me“of 
the execution 

of the articles tbt pbtduk was net anntxedt but that in faft it was afterwards fubreribed 
and annexed by the witnefs to the articles, who was the agent of both parties, immediately 
after the execution of the articles, and after one of the parties had left the room t though 
the pieces mentioned in the fchedule fo annexed were fuch as had be^n agreed upon by the 
parties before the execution of the articles. 

The 


the prefent agreement Mr. T, Weeks is to receive f 
Mr. H, Maillardet” 8 cc. \ and then followed the deferip- 
tion of the feveral pieces. 
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The plaintiff declared in covenant for tKe breach of 
the above^ated agreement, which was fet out in the de¬ 
claration ; and then followed this averment — “ And the 
plaintiff further faith that to the faid articles was then and 
there annexed and fubfcribed a certain fchedule of the faid 
feveral pieces of mechanifm, which according to the faid 
agreement the plaintiff was to receive from the defen¬ 
dant, viz.,” Scc.f and fo it fet out the lift as contained in 
the fchedule. And then it afligned as a breach, of the 
agreement, that the defendant did not deliver up to the 
plaintiff on or before the 15 th of July 1810, (then paft), 
nor at any time fince, the whole 'or any part of his me¬ 
chanical pieces aforefaid, but wholly neglected and re- 
fufed fo to do; whereby he became liable to pay to the 
plaintiff 1000/., &c. 

The defendant, after craving oyer of the articles, which, 
including alfo the fchedule, was read to him, pleaded 
that the faid fuppofed articles of agreement are not his 
deed. There was alfo another plea, not material to the 
prefent purpofe, that the iiippofed articles were deli¬ 
vered to G. Patron as an efcrow, upon a condition not 
performed} and fo they were not his deed: and ano¬ 
ther plea, that they were obtained from the defendant 
by fraud. Iffues were joined upon all thefe pleas: and 
at the trial before Lord Elletiborough C. J. at WeJlminJleTf 
all matters in difference in the caufe were referred to 
the arbitration of a gentleman at the bar, who flated all 
thefe matters in his award, and found fpecially that on 
the day of the date of the articles of agreement the 
plaintiff and defendant met together in company with 
Gedeon Patron^ whofe name appears as a fvibfcribing 
witnefs to the prticles, and who was the mutual friend 
or agent both of the plaintiff and defendant and was 

privy 
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privy to a treaty or negociation which had been going 
on for fome time between the parties, for the purchafe 
of the feveral things mentioned in the faid fchedule, and 
who was then in poflefllon of a lifi or inventory of the 
faid ihingSy and upon which both the parties had previoufy 
agreed: and that at fuch meeting Gedeon Patron wrote 
on feparate flieets of paper two parts or copies of fo 
much of the articles of agreement as contain the 
matter of agreement or covenant between the parties, 
beginning with the words, “ London on this 27th of 
December^* and ending with the words, In witnefs 
whereof we have fignedand thereupon each of the 
parties duly figned and fealed, and as his a< 5 l and deed 
delivered, both parts or copies of the faid paper; and 
the defendant took up from the table and delivered into 
the hands of the plaintiff the part or copy upon which 
the plaintiff declared, and the plaintiff in like manner 
took up and delivered into the hands of the defendant 
the other part or copy} and foon afterwards the plain¬ 
tiff put into the hands of Gedeon Patron the faid part or 
copy which had been fo delivered to him, and then left 
the room in which they had met \ and the faid Gedeon 
Patron^ as the agent of both partiesy efterwards wrote the 
form of a guarantie and alfo the faid fchedule upon both 
parts or copies^ and gave back to the plaintiff the part or 
copy that he had reedived from him. The arbitrator 
further found and' awarded that each of the parties, and 
alfo Gedeon Patrony fappofed the fubfeription of the 
fchedule upon the papers after fuch their fealmg and 
delivery to be of the fame forces and effedl as if fuch 
fchedule had been written thereon before they fealed 
and delivered the fame; and that the fchedule agrees in 
every refpeS with the faid lifl or invetdoryy and contains all 

the 
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the things which the parties intended to buy and felly and no 
vihers. And then he awarded that a verdift {hould be 
entered for the plaintiff, upon all the iffues joined in the 
caufe, with 350/. damages; but that no execution iliould 
iflue thereon until the 5th day of (the prefent) Michaelmas 
term 5 which was meant to give the defendant an oppor¬ 
tunity of taking the opinion of the Court on the vali¬ 
dity of the award, in point of law, upon a motion to fet 
it afide. 

This was accordingly made on a former day in the 
term, when it was obje£led hyToppingy that the *fchedule 
Was no part of the deed, having been added to it by the 
witnefs after the execution and delivery of the • inflru- 
ment by the parties tliemfelves, and even after one oi 
them had left the room; and therefore the averment, 
that the fchedule was then and there annexed to the deedy 
was falfified by the evidence, which was properly 
received upon the plea of non eft fa£tum, to (hew 
that the defendant did not execute fuch a deed as that 
which was declared upon. For which was cited Brooke 
V. Smith (fl), where a memorandum indorfed on a bond 
reftraining the condition was held on demurrer to be 
part of the deed, only becaufe it was written before the 
fealing of the obje£llbn. And by Taylov^s cafe {b) if it 
be written after the fealing and delivery, it is no part 
of the condition. Cook v. Remington {c) is to the fame 
effeft. And Markham v. Gonqfion {d ); Pigof^ cafe (f), 
in which it was held that any material alteration of a 
deed after its execution, though for the benefit of the 
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obligor, will avoid itj and that this may be taken 
advantage of on the plea of non eft fa£l;um. 

MaILLARVETi 

Park and Befl now (hewed caufe againft the rule# 
The body of the deed exprefsly refers to the fchedule, 
“ as per fchedule annexed j” and as the fchedule is the 
very copy of the lift of articles which had been before 
hand agreed upon by the parties, it muft be taken to be 
the fame as if it had been in fa£l annexed before the 
execution of the articles under feal, and was as well 
authenticated by the (ignature of the witnefs who was 
the common agent of both parties for this purpofe, as if 
it had been fubferibed by the parties themfelves. The 
refult of the cafes is that any fraudulent alterati9n of a 
deed in a material part will avoid it} and it is not necef- 
fary to conteft that point: but it is not true as to every 
alteration j for in Zouch y. Clay (^), where two executed 
a bond and delivered it the obligee, and afterwards, by 
confent of all parties, the name of a third obligor was 
interlined, who alfo fealed and delivered it; this was 
held not to avoid the bond as to the two firft ; and it was 
diftinguifhedfrom the CTiXiiatoiMarkham v. where 

the alteration was made by the confent of the obligors 
only, without notice to the obligee, though to his ufe. 
[Lord EUenb'orough C. L Thofc were cafes' of internal 
alterations of a deed ; and here the queftion is of fome- 
thing extrinftc which may work an alteration. But 
you muft contend thaf annexed” means to be an¬ 
nexed.”] It muft have been obvious to the parties that 
the fchedule was not in fa£l amfexed at the time' of the 
execution of the articles j but it was then agreed upon, 

(«) a Ltv. 35. and lyentr. 185. and siAtHtnfrtty. ® 3^9. 

? and 
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and the true addition made immediately afterwards. 
CLord Ellenborough, The queftion is whether the plain¬ 
tiff’s allegation, that the fchedule " was then and there 
annexed” to the articles, that is at the time when they 
were executed, was proved by ihewing that it was 
qfterwardi annexed; upon the defe^ of proof of that 
allegation, I think I ihould have non-fuited the plaintiff 
at nifi prius.] The defendant was eftopped by the 
deed, which ftates that the fchedule was then annexed, 
from {hewing that it was , not. (Lord Eilenhorough. 1 
cannot fay that he was eftopped from taking the objec¬ 
tion, that the plaintiff did not prove his allegation in the 
declaration.] At leaft it is no objedion upon the plea 
of non eft fa£lum. The tranfcript of the fchedule 
could not make part of the deed; nor could it be lefs 
the deed of the party, becaufe fomething was added to 
it afterwards, which formed no part of it: it was 
equally the plaintifPs deed whether the fchedule was 
annexed to it or not. But if advantage can be taken 
of it at all, it ihould have been by pleading the fpecial 
matter, as was done in Tayhr^s cafe (a). 


x8ii. 


Wesxi 

agaitift 

MAltlARDiT. 


Topping and Adam jun., contrsi, relied on the cafes 
before mentioned on moving for the rule, in fupport of 
the general point refpediing the avoidance of deeds by 
any fubfequent alteration or addition \ and argued that 
it could make no difference whether the alteration was 
in the body of the deed, or by way of addition in a mat¬ 
ter referred to by the deed, and material to its operation. 
And fome of the authorities cited (hew that this is pro- 

(0) Httl. 136. A miftake was obferved in that reports the word 
'h^tre is printcddnftcad of ijfitr in p. 137. line 14. ^ 

VoLt X1V« Q 9 P*t 



CASES » MICHAELMAS TERM 


m 


1811. 


Wins 

'(tvaiH/t 

MaiiLamobt. 


per evidence upon non eft fa£^um: in addition to whicii 
CoJ^ey V. Turner (i) is exprefsly in point. 

Lord Ellenborough C. J. The queftion is whether 
the objection can be taken on the plea of non eft fac¬ 
tum ; and to determine that, it is neceflary to decide whe¬ 
ther the fchedule is virtually a part of the deed. Verba 
relatahoc maximc operantur per refcrentiam ut in eis inelTe 
vidcntur (c). If it be no part of, but dehors, the deed, 
the obje£Iion fails. What then was the intention of the 
parties ? It was agreed that the defendant iliould deliver 
up to the plaintiff by a certain day “ the whole of his 
mechanical pieces, as per fchedule annexed ” all the ma¬ 
chineries performing and in good order j and the defend¬ 
ant was alfo to inftru£I tHe* plaintiff in the manner of 
exhibiting and making them perform: “ and on the 
day of the defendant’s delivering the above pieceSf as therein 
mentioned” the plaintiff was to pay him a certain fum. 
Without the fchedule there was no duty to be performed 
by either party. The fchedule alone defignates the fub- 
]e£I; matters to be delivered up by the one party and 
paid for by the other. The'whole deed was inoperative, 
unlefs the fchedule was cp-exifting with it, and forming 
part of the obligatbn. Taken by itfelf, the deed is in- 
feniible, and has no obje^I to operate uppn: therefore it 
is not the defendant’s deed without the fchedule, which 
|ives effe£k and meaning to the whole of the duties to be 
performed on cither Hde. The articles afiume that at 
the time of their execution the fchedule was annexed % 
and if there were theivno fchedule, there was no deed 


(a) toe. 


(f) 


fot 
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for inf fenfible purpofe j fc% no duty could }>e de^ 
manded on the one fidej or performed on the othdf> 
without the fcMule. The objection therefore is well 
founded. 


x8rr. 


Wtelri 

aieinft 

MAILtAltDlt% 


Grose J. At the time of the execution of the arti¬ 
cles, there was no fchedule annexed to which they could 
apply, but it was written and annexed afterwards by the 
witnefs: therefore the deed on which the breach' is 
afligned was not the deed of the defendant. 


Le Blanc J. The difEculty arifes on the form of 
tlie plea. At firll I thought that the proof that the de- 
fendant had executed an inflrument in the very terms as 
fet out in the declaration for the delivery of the whole 
of his mechanical pieces, as per fchedule annexed^ was 
fufiiclent to maintain the declaration, upon the plea tliat 
k was not the deed of the defendant j and that the aver¬ 
ment, that there \i^as then and there annexed and fulferibed 
a certain fchedule of the faid feveral pieces of mechanifm, 
&c. if not true, ihould have been taken advantage of by a 
fubftantive plea, putting that fa£); in ilTuc. But as the 
whole ^eed is inoperative without the fchedule, and as 
the party is charged with having executed a deed refer¬ 
ring to- a certain fuppofed fchedule as then annCi^ed, the 
declaration in elFe 61 avers that the defendant executed a 
deed with fuch a fchedule annexed at the time; and the 
proof bein^ that he executed the inftrument without any 
. fuch fchedule anhexCd, it is not the inftrument which he 
kS charged with hating executed.^ " 

Batley j. Tbe plaintiff declares in fubftaride that^ 
tbe defendant' et\fCUted a fcheduled inftrutiient'; ^ich 



57 ^ 


CASES IN MICHAELMAS TERM 


i8ix« tlii defeiuUnt by his g^eral plea denies; and it is pfit 
—**" d the iSiie* the proof of which lies on the plaintiffi to 

fliow that the defendant executed a fcheduled inftrument: 

Mailiaipst. jJjIj |jg imj failed to prove. And it is material to the 
party, whether he is to be bound by that lift of articles 
to be delivered which he executes at the time, or by one 
which is to be fupplied afterwards, and which is to be. 
proved by parol evidence to be the lift which was to be 
annexed. 

Rule abfolute. 


Muidtyt 
Ntm, X5th. 

If the attorney 
etnploycil to 
prepare a war¬ 
rant of attor¬ 
ney to confers 
judgment, 
which ifc to be 
made fubjeft to 
a defeazance, 
negleft to'infert 
fuch defeazmce 
on the warrant, 
which is re¬ 
quired by rule 
of Court of 
4e> G* 3* 
the fecurity is 
not tliereby 
avoided againft 
the innocent 
party, but the 
attorney is 
guilty of a 
breach of duty 
impofed on him 
by the Court, 
and anfweraMe 
for it on motion. 


Shaw againft Evans. 

came on upon a motion by Garrow, for fetting 
afide a judgment entered upon a warrant of attorney, 
and for reftoring to the defendant the money levied in 
execution under it. It was moved upon an a^davit 
of the defendant, that in OSiober i8io, being in infolvent 
circumftances, he compounded with his creditors for 
loj. 6d. in the pound, payable by inftalments, for which' 
the plaintiff agreed to become his furety, and was 
to fupply him with the money to take up his bills 
in payment of the inftalments. That the warrant 
of attorney in queftion was executed on the xoth of 
January i8i i, by the defendant to the plaintiff, to con- 
fefs judgment for x 2 , 000 /., as a fecurity to the plaintiff 
for the fums he ihould pay on fuch bills to the compo- 
lition creditors, and that the warrant attorney was to be 
JuljeSt io a defeazance to that ^eEt» That C. an at¬ 
torney of the Court, (who had been before employed by 
the defendant in the courfe of this tranlaftion,) prepared 
the warrant of attorney, hut did not cauft the feud ifeax^ 


anoeg 
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€tite, cr any memorandum thereof, to he written onjhe ^md 
warranu The defendant’s affidavit alfo chaig^ t^jiat 
the plaintiff had extorted from him a certain* fum gs 
commillion for trouble in fettling the debts; which had 
not been originally agreed upon; and that the judgment 
was entered up and execution taken out for an ezeefs: 
but this was negatived by affidavits on the part of ^e 
plaintiff, which ftated an original agreement to allow a 
commiffion, and the reafonablenefs of the charge made; 
and denied in a fatisfa£l:ory manner that the judgment 
had been entered up and execution taken out for more 
than the fum really due to the plaintiffi including fuch 
commiffion. And the plaintiff alfo ftated that the de¬ 
fendant had agreed to execute the warrant of attorney 
without any defeazance. But the Court not being fo well 
fatisfied as to this latter point, the queftion finally made 
and relied on by the defendant’s counfel was upon the 
conftru£l;ion of the rule of Court in Mich, 42 G, 3. (a); 
which direfls that every attorney of this Court who fhall 
prepare any warrant of attorney, which is to be fubjefk 
to any defeazance, do caufc fuch defeazance, or a memo¬ 
randum of the fubftance of it, to be written on the fame 
paper, &c. on which the warrant of attorney is written. 
This not having been done in the prefent cafe was con¬ 
tended to avoid the warrant of attorney. 

I 

Farh^ contr^, denied this to be the fair conftruflion of 
the rule, or that the Court could have conteipplated to 
make the party fuffer for the negligence of the attorney 
employed to prepare the inftrument, fuppofing the fa£i; 
of negligence to exift. And by 


(a) a Ed/, 136. 

Q 4 3 


Lord 
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iS 11. Lord Ellenboroogh C. J. In the fair and equitable 
conftrudlion of the rule of Court} which now lies open 

3 H 

egainfl befotc me, it would be the greated injuflice to cut 
down the whole fecurity of the party on account of the 
bmillion of the attorney employed to prepare it. The 
Court only meant to impofe a duty upon the attomey» 
as an officer of the Court} which if he has not duly 
cxercifed, the defendant may move the Court againft 
him. 

Per Curiam, Rule difcharged. 


JUtnday, 
iV«v. l^th. 


Caruthers and Another againji Graham and 

Another. 


Indebitatus at- 
fumpfit lies 
to recover del 
credere com- 
miffions for 
guarantying 
fums infufed 
upon policies! 
fuch commif- 
fionii being due 
Upon entering 
into tlie con- 
trafi of gua- 
rantie;and after 
judgment by de¬ 
fault the defend¬ 
ants cannot he 
allowed, on a 
writ of inquiry} 
to fet off in re- 
duQion of da¬ 
mages tlie 
amount of Irffet 
not indemnified. 


plaintiiTs declared again!! the defendants, for that 
they were indebted to them in fo much} at fuch a timej 
<< for certain commiffions before that time and then due 
and payable from the defendants to the p.laintiifS} for and 
on account of the plaintiffs’ having before then guarantied 
the payment of divers large fums to the defendants upon 
certain infurances before then eifedled by the plaintiffsj a^ 
the brokers and agents of and for the fold defendants, and 
at their fpecial inflance and requeft And being fo in¬ 
debted} the defendants in consideration thereof} after-i 
wards, &c. promifed to pay, to the plaintiffis the faid fum 
when the defendants (bould be thereunto afterwards-re- 
quefted:” and then the plaintiffs alleged a requeft and 
refufal. There were other, counts in the declaration 
but after judgment by def^ijilt, and ai genera) 
of damages for the plaintiffsy 
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Tadify moved on a former day in arreft of judgment^ i8li. 
on the ground that there was no inftance of a count « " 

° CARWTHtH 

fullained upon a general indebitatus aiTumpfit for del 
credere commiffions, which are executory, and only be« 
come due upon the performance of the guarantie by the 
phintifTs. Indebitatus aiTumpfit can only be maintained 
upon a coniideration executed ; and not, as it is faid in 
Hard*s cafe (a), upon mutual promifes, nor in any cafe 
but where debt lies. [Lord ElUnharough C. J. Botli the 
coniiderations need not be executed. If one of them be 
executed, may not the party declare upon that. If thefe 
commiillons be payable inftanter, they may be fued for 
immediately.] If this count be good in the form of it, 
the defendants ought to have been permitted to ihew, on 
the trial of the inquifition, that the plaintiffs had not per¬ 
formed their guaranlie. [Lord Ellenborough C. J. The 
plaintiffs purchafed their right to prefent commiilioiis 
by giving the defendants the contraff of guarantie«p 
Le Blanc J. The defendants, by fuffering judgment By 
default, admit that the plaintiffs are entitled to recover 
fomething. If the motion be made on the ground of the 
defendants having been excluded from giving evidence iii 
redu£lion of the damages, there ought to be an alHdavit of 
the fadls.] The objection arifes as well on the face of the 
count: the defendants do not admit, by fuffering judgment 
by default, that the plaintiffs are entitled to recover upon 
all the counts $ and unlefs the confidcration be executed, 
this count cannot be maintained. The plaintiffs ought 
not to be permitted to recover their commiflion as upon, 
a contra£fc executed, when in fa£fc they, have broken tlieit 
contra^. 

q 4 JiOrd 
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i8ii* Lord Ellenborougi^ C. J. The right to receiTe Che 

^ ' commiifions is not to be in abeyance till the event is de- 

Cabvthkms ^ ' 

termined, but the brokers are entitled to be paid imme* 
diately. It is a price payable for a contra^: of indem* 
nity, and the party engaging for it is not to wait for his 
price till the indemnity is afcert^ined. But uke the rule 
in the alternative, either to fet afide the inquifition, or to 
arreft the judgment. 

Marrpt now fliewed caufe, hrft, againft the rule for 
arreliling the judgment. A commifTion del credere is no 
other than a guarantie for the folvency of others on 
whom the party contra£ling for the guarantie does not 
choofe to rely; and fuch commiflion is due immediately 
upon entering into the contra^, and cannot depend upon 
the event; for if there were no lofs of the ihip, there 
would be nothing for the guarantee to perform; and 
then, according to the argument, there would be no 
cohfidefadon for the commidion. 

Lord EllenborouGh' C. J. faid, that he need not la¬ 
bour that point: it was clear that the commiflionwas 
earned and to be paid to the party for entering into the 
contrad of guariintie, and not in refpe£t of the event, 
which was perfeAly collateral. 

The other judges agreed, and 

Batlet j. added, diat by fuffering judgment to go by 
default, the defendants admitted that it was fuch a gua- 
rantie on which the commiflion money would be due 
upon requeil. And why, he alked, might not the de^ 
fendants make a bargain with the plaindffs, that if they 

15 ^uld 
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Would guaranty the folvency of the underwriters, they, 
the defendants, would pay them a prefent fum. 

Taddy on this point faid that a guarantie was no more 
than a promife, and the contrafi was one of mutual pro- 
mifes, on which an indebitatus aiTumpfit did not lie, ac¬ 
cording to the cafe before cited. That the commi{|ion 
only became due when the contra^ was executed, which 
it was, as well when the (hip arrived fafe without lofs, 
as when a lofs happened for which the guarantee indem¬ 
nified the other contraAing party. 

The Court, however, ftill expreded themfelves of the 
fame opinion. 

Upon the other part of the rule for a new]? inquiry, 
Marryat ihortly obferved that the claim of the defend¬ 
ants was in effect to be allowed to fet off the amount of 
the lofs againft the claim for comihiilion ; but that the 
fet-ofF could not be allowed iq)on the writ of inquiry. 
Taddy, contra, faid that the defendants did not claim 
the allowance by way of fet-ofF, but in reduftion of 
damages. But the Court difoharged the rule generally.. 


1811* 

Cakuthcii 

againfi 

CkAHAM. 
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i8xr. 


Williams againji Everett and Others* 

iVcv. »5thi 


Ktlljt refiding 
abroad, having 
remitted billa on 
England to the 
defendants, his 
bankers in Lsm* 
dbff, with direc¬ 
tions in the let¬ 
ters incloling 
fuch bills to pzy 
the amount, in 
certain fpecified 
proportions, to 
the plaintiff and 
other creditors 
of Kellyt who 
would produce 
their letters of 
advice from him 
on the fubjetf; 
and defiring the 
amount paid to 
each perfon to 
be put on the 
back of their 
refpeAive bills, 
and that every 
bill paid 
Ihould be can> 
celled: and the 
plaintiff having, 
before the bills 
became due, 
given notice to 
the defendants 
that he had rc> 
ceived a letter 


plaintiff declared in this a£lIon for money had 
* and received by the defendants to his ufe, and upon 
an account ftated; and fought to recover two feveral 
fums of 300/. and 500/., part of two remittances by biHs 
for 1126/. and 1000/., made by one James Kel/y from 
the Cape of Good Hope to the defendants as his bankers, 
and which part remittances the plaintiff^ who was a cre-t 
ditor of Kelly to the amount of the Bool.) claimed to 
receive from the defendants by virtue of Kelly*s appro* 
priation of the feveral fums to be paid to his ufe, con¬ 
tained in certain letters, incloiing thofe bills, addreffed 
by Kelly to the defendants. Kelly) who was a merchant 
at the CapO) being indebted to feveral perfons refiding in 
London) remitted the lirft fet of bills, to the amount of 
1126/., to the defendants, accompanied by a letter, 
dated at Cape Town) July 8th, 1809, in which he fays, 
« I embrace this opportunity by the JVorley Indiaman, 

t 

to remit you 1126/., which I particularly requeff you 
will order to be paid to the following perfons, who will 
produce their letters of’advice from me on the fubjedl. 
Mr. Williams (the plaintiff) 300/.(then followed a lift 


from Ktlly) or¬ 
dering payment 
of his debt out 

of that remitunce, and having offend thein an indemnity if they would hand over one of the 
bills to him} but tbt defendants having tefufed to indorft the bill avuayt or to aft upon the Utter j ad- 
mUting, however, tliat they had received theadiredtions to apply the money s and the de. 
fendants having in faA afterwards received the money on the bills when due : held that they 
did not by the mere of receiving tlie bills and afterwards the produce of them, with fuch 
direAions, and without any affent on their part to the purport of die letter, and Aiil more 
againft their exprefs diflent, bind themfelves to the plaintiff fo to apply the money in dif- 
charge of his debt due to him from Eelly ; and confequently that the plaintiff, (between 
whom and the defendants there was no privity of contrsA, exprefs or implied, but on 
the contrary it was repudiated,) could not maintain an action againft the defendants aa for 
money had and received by them to his ufe. Bur that the property in theWUs and their 
produce ftill continued in Uie remitter. 


of various other creditors, between whom the refidue of 


the 
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the amount was apportioned.) « This being the whole 
of the fum inclofed, I humbly beg you will order that 
the amount paid to each perfon is put on the back of 
their refpe£live bills.” Kelly afterwards fent to the de¬ 
fendants a further remittance of looo/. by biU ; and by 
another letter of the 191th of January lEio, dire£ledthe 
bill to be paid, in certain proportions, to- certain per-^ 
fons, one of whom was the plaintiff, who was to receive 
500/. The defendants were permitted-, under an order 
of the court of Chancery, to give in- evidence under the 
general iiTue, thsit previous to and at the time when the 
money due on die bills remitted were received by the de* 
fendants, foreign attachments had ilTued out of the mayor’s 
court of London^ within whofe jurifdiffcion- they carried 
on their banking bufinefs, by which the proceeds were 
attached in their hands at the fuits of feveral creditors of 
Kelly, and judgments were obtained by fome of them, 
(and the proceedings of others were fufpended by in- 
jun£lion) againft the defendants as garnifhees in thofer 
actions, who were obliged to pay the amount of fuch 
judgments: and admidions to tHiseffeft were agreed to 
be read at'the triah But when the caufe was tried be¬ 
fore Lord Ellenhorough C. Jl 3t‘ Guildhall, thou^ thefe 
udMifflons were (fated, yet tHe principal (trefs was laid, 
and>li&s- Lordfhip's opinion was ultimately given, upon a 
fa^'proved by a-witnefs examined; that when the plain- 
tifF’applied'to the def^ndimts before the fird;* fet of bills 
became due, and reprefented to them that he had re¬ 
ceived a letter from Kelly, dire£f ing 300/. to be paid to 
him* out of the money fent to the defendants, and pro¬ 
posed to them an. indemnity if they vrould indorfe or 
hand over to^unv one of the biHs4remitted to that amount; 
the defendants refufed to do fo, or to ad upon the letter, 

7 although 
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althottgli they admitted the receipt of it, and that the 
plaintiff was the perfon to whom the fum in qneition 
was dire^ed to be appropriated. The defendants after* 
wards received the money upon the bills} and it was 
contended on the part of the plaintiff, that by fo doing 
they had irrevocably acceded to the appropriation of it, 
as dire^^ed in the letters of advice from Kelly the remit* 
ter. But his Lordfhip thought that having renounced 
the terms on which the bills were remitted, before the 
money was actually received, it was only money had and 
received to the ufe of the remitter of thetbills; and there* 
fore nonfuited the pluntiff, but referved the point. 

Park accordingly moved in lad Hilary term for a rule 
to fet afide the nonfuit, upon the ground that if a party 
to whom a remittance is fent confent to receive it at all, 
he is bound to receive it upon the terms offered; and 
therefore'that the defendants in this cafe, having re* 
ceived the^ bills in a letter direding the appropriation of 
the money when received to the ufe (amongft others) of 
the plaintifis, muft be taken to have affented to receive 
tile appropriated fum to their ufe. And as to the defen* 
fendants having refufed to bind tiiemfelves to pay over the 
moneys that was only becaufe they were afraid of having 
the bills attached in their hands by other creditors oiKelly^ 
But, as he was informed, bills of exchange were not 
attachable by tiie cuftom of London {a ): and at any rato 

(«) Sed vide Atdnm v. Corth. s(. where it !• faid that ** It 
wti elwtya the cuftom in Lm^m to attach debts upon hilla of cachancs 
and goldAnith*a notes. See. if the goklAnith who gave the note, the 
peribn to whom the bill Is dlrefted, liveth within the city, without any 
'refjpedl bad to place whfre the dd)C was ceutfafied. ButftsyS^ 
so. and what was Aid in aiiUBunt in Oigbn, 

gtofitlts. 375 * 

if 
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af the money were appropiiamd in the firft tnftance to 
die payment of ^e plaintiffs and odier (pecified creditors, 
it could not be attached in die bands of the defen¬ 
dants by other creditors of iSTr/Zy, as it would not be 
' money; and the defendants therefore (hould 
have refifted the attachment. In Eajier term fol¬ 
lowing. 

Tht Attorruj-General^ Bollaniy and Newnbam (hewed 
caufe againft the rule» and contended that the property 
remitted to the^defendants by Kelly, whether as bills, 
or as money, the produce of thofe bills, continued to be 
die property of the remitter, until the defendants had 
done fome a£fc to transfer it to the plaintifl^ and the 
other fpeciiic appointees of Kelly, either by the adual 
payment of the money to them, or by agreeing to hold it 
for their ufe, neither of which was done in this cafe: 
and that in the meantime Kelly might have revoked his 
orfginal order for the appropriation of it. And if it ftill 
continued the property of KeUy in their hands, it was 
neceflarily attachable in the mayor’s court in any fuit 
agsinli Kelly, in which they were the garniihees. They 
further contended that it had been already decided by 
the judgments in the mayor’s court, that this was the 
property'of Kelly-al the time when it was attached in the 
hands of die defendants, the garniihees in thofe fuits •, 
and that they, having been held anfwerable to the 
plaintiffs in thofe fuits, could not be liable in juftice to 
pay the money over again to the piefent plaintifi^ but 
might proted themfelves by thofe judgments (a). Upon 
the firft point, they argued that this was very different 

(«) Vide 7 yin. Alh, 135. Cujfmt ef Lmitn, and Hevtl v. Bnwidng, 
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from li» caiCe where one pays in money at a banker’s 
for the ufe of another ( for there the 'money is in the 
firil inllance received as the money of the defignated 
payee. But if one pay a bill into his bankers^ and 
direft them, when the money is received, to pay it over 
to others, the bill mu(t neceflarily continue the property 
of the payer; and as he may aftervrards countermand 
the application any time before it is fo appropriated, or 
the order at leaft notified, the property in the money • 
when received mufl alfo continue in him until fuch ap¬ 
propriation (a) or notiHcation. The falacy of the argu¬ 
ment on the part of the plaintiffs lies in aflimilating this 
to the cafe where a bill is remitted by one to the hands 
of another, clogged with a condition in favour of the 
remitter: there, it is true that the receiver of the bill 
cannot take it difeharged of the condition. But here the 
direflion fent with the bills, to appropriate their contents 
when received, was no condition impofed by the remitter 
ia his own favour, but was merely direftory and exe¬ 
cutory, and transferred no property to the appointees till 
executed: tliey (till remained in the meantime the' bills 
or the money of the remitter, fubjeft to s^ll the legal 
confequences of being his property, and amongit others, 
that of being attachable for his debt. What differ¬ 
ence can it make fsr this purpofe whether a bill ot 
money is remitted with orders to pay it over when re¬ 
ceived in fatisfaftipn of certain debts of the remitter, 
pr for any other purpofe in difeharge or for the benefit 
of the remitter himfelf ? If money were fent to a broker 
on the firit of February, with orders to lay it out in 
ftock for the remitter on the firft of March, though 
the broker could not appropriate it to the payment of 

. ,. - W Crtfsiy V. Bam, 13 Eafi, 501 . 3 , 4 . 

hit 
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his own debt, or otherwife than as the principal 'ap¬ 
pointed } yet it cannot be doubted that while the money 
was in his hands, it would be attachable by the cuftom 
at the fuit of the principars creditors. Now here, before 
the money, the produce of the bills, was appropriated 
by the defendants, it was attached, and the original 
deftination of it revoked by the hand of the law, at the 
fuit of Kelly*s creditors, which bound the principal and 
his. agents as much as if Kelly himfelf had counter¬ 
manded his hrft orders in time, before the money was 
paid over, or the defendants had bound themfelveS to 
pay it over to the fpecific creditors. There was cer-» 
tainly no exprefs engagement by the defendants ; for they 
refufed to bind themfelves to pay over tlie proceeds of 
the bills to the plaintiff; and the only implied engage¬ 
ment the defendants had was with the remitter, and npt 
with the plaintiff. As to the cafes referred to {a), 
Wilicre the affignment of a debt has been held good in 
equity, and that after notice to the debtor, he would be 
bound to pay the money to the affignee, and not to the 
original creditor; whatever difficulty may attach upon 
thofe cafes in a court of law, they differ materially 
from the prefent; for in each of them there w^s an 

(j) Tliefe were referred to by Park in the courle of the defendants* 
argument, which had been intenupted on one day, and refumed on an¬ 
other. Eow V. Daivfin, t f^ef 331. Ryall v. Rfv/lfSt it. 348. 36a, 3$^. 
Feiaurv. Mtars, % Blac. Rep- 1269. and IJrael v.Douglat, i II. B/ar.z^^. 
When the cafe of Fenner v. Mean was cited. Lord Ellenboieugb faid he 
h»(l raad twice, and muH^rcad it as^aln before he a0ented to it. Th^S 
it was well put, however, in IJrael v. Douglas, and he did nor ipean tp 
deny its authority, but only to fufpend his opinion upon it till further 
ewfidrr^tion. Lord Kenyon alfc doubted the fame cafe in y, 

Cklttnst 1 EiiPt » 04 - 'Witli refpeil to liraei v. Douglas, Lord Elhnborwgh 
laid that he did net feel the fame difliculty, becaufs it was an accepted 
transfer: it was money had and received by the operation of the agree* 
nent. 
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aiTent to the transfer on the part of the'original debtor $ 
which afient was negatived in this cafe. Upon the 
fecond point, they contended that the judgments in the 
mayor’s court for attaching the money in the hands of 
the defendants, as garnifliees, at the fuit of Ae/Z/s cre¬ 
ditors, which were judgments in rem, were conclufive iit 
favour of the defendants in this a£tion, that it was the 
money of Kelly* [Lord Ellenhorough C. J. It will not, 
I prefume, be contended, that if'the money were attach¬ 
able, the judgments of the mayor’s court would not pro¬ 
tect the defendants.] But admitting, for argument 
fake, that the mayor’s court had been miftaken in their 
judgments, they would ftill be fufficient to protect the 
garnifhees, who had the property thus taken from them 
by the a£t of the law, which they could not refill. The 
judgment of a court of competent jurifdiflion is al¬ 
ways fufficient to proteft a payment made under the 
compulfion of it, whatever the merits of the judgment 
may be. As if a trader, after an a£l of bankruptcy 
objected to him, recover judgment and have execution 
againll his debtor \ that will protefl the latter againll 
a fubfequent claim by the affignees of fuch bankrupt (a). 
So payment to an executor, who had obtained probate 
of a falfe will, was deemed fufficient to proteA the 
payer, though the probate was afterwards declared null; 
for while it was in force he was bound to give credence 
to it, as the judgment of a court of competent jurifdic- 
don. I^Lord EUeniorough C. J. obferved, that no quef^ 
tion was made at the trial as to the effefl of the forrign 
attachments, though they were mentioned, and die ad- 
miffion refpe£ling them was put in; but the nonfuit pro- 

(«) Fglfir V. AlUmJinf Ct, SankL. 5S8. laft 

(i) ^/(M Duadttt 3 Term Ref, isjt 

ceeded 
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ceedcid upon the other point. 3 The bankers are enti¬ 
ced to defend themfeWes upon both points. The bills 
were attached in their hands before! they were converted 
into money; for it was in evidence that when they were 
applied to by the plaintiff, they told him that there 
were attachments, and that they could not undertake 
to pay over the proceeds to him. [Lord EUenhorough 
then faid that the defendants’ counfel had a right to 
affume that, before the bills were converted into ca(h, 
there .were attachments on the proceeds; or at leaft 
that the inftant they were converted into money, it was 
attached in the hands of the defendants, before 'they 
could pay it over.3 

Marryat {b)y in fupport of the rule, argued that no 
exprefs confent of the remittees was neceffary in a cafe 
where, like the prefent, there was an original appropri¬ 
ation directed of the fund remitted to them, as there 
would be in the cafe of an antecedent debt, which was 
to be transferred; but as the fund remitted came into 
the d^endants’ hands, already appropriated to the ufe 
of others, the defendants could not take the bills, or the 
money which they produced, and rejedl the truft; but 

muft reje£l or accept the whole upon the terms offered. 

* 

By their confenting therefore to hold the bills, they 
clothed themfelves with the truft for the fpecific credi¬ 
tors, for whofe benefit they were remitted, and whofe 
property they hereby became. It is admitted that the 
defendants could not have applied the bills, or the money 
when received, to fatisfy any demand of their own 
agtunft <Kel!y, This was exprefsly held in a late cafe 

(«) Farht who moved the rale, was abfent at this time from in. 
difpofition. 

Voi. XIV. R r before 
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before tlus court, of J)e Bernahi v. Fuller and other9, in 
Hilary 50 Geo, 3. («}, where money paid into a banking 
houfe, for the purpofe of taking up a particular bill, 
which was lying there for payment} though the bank¬ 
er’s clerk faid at the time that he could not give up the 


(a) The (hort ftatement of that cafe, fo far as is fulRcient to raife the 
queftioiii appears by my note to be this. Fuller had accepted a bill for 
894/. i6i. 9^ payable at Fullers' l)anking<haurc> of witich bilitlie plain, 
tiff De Bermles became the holder^ and fent it to his bankers, the Ntivn, 
bamSf to receive payment when due. By excliange of bills amongft the 
bankers the bill in queiUon was lodged by Ncwubami witli the Fullerst as 
the banking houfe where it was made payable. When the bill became 
due Fuller's clerk went to Fullers' and told their clerk, whom he faw . 
there, that he had brought tlie money to take up the bill, and he laid the 
money down upon tite counter and demanded the bill. Fullers' clerk 
took up the money and kept it; but did not deliver up the bill; faying 
that he would firft fpeak to Fuller s and the bill was not delivered up, 
nor the money received by Newnbams Iw Dt Betnalts. (Thcie being, 
it feemed, fome account between Fuller ^ the acceptor, and Fullers the 
bankers, which gave the latter, as they fuppofed, a lien upon this mo. 
ney.) Whereupon De BernaltSf the owner of the bill, brought this aifion 
againft the Fullers for money had and received to his ufc, conddering 
the money as having been paid to and received by them for the ufe of 
the holder of the bill, wltoever he mi^ht be, at the time when it becante 
due. But at the'trial before Lord Ellenborougb C. J., at the fittings after 
Michaelmas term, at Guildballt his Lordfhip thought that there was no 
privity proved between De Bemales and the Fullers^ fo 4s to fuftain this 
a<lion; confidering chat the evidence did not eftablifh a receipt of this 
money for the intended purpofe for whicli it was direfled to be paid in, 
namely, to take up the hill; but ratlur a waver of receiving the money 
for that purpofe by the defendants* clerk, and a determination of the 
defendants to hold it for their owm ufe; whicli made them wrongdoeri; 
and therefore thu the aflion lliouid rather have been trover. And under 
this direAlon there w.is a venliA for the defendants. But afterwards, 
in Hilary term loGea. 3. a new trial was moved for on the part of the 
plaintiff, or leave to enter a nonfuit. And finally, ih the fame term, 

•The Ccurtf after nfucli difeuflton, made the rule abfolute for a new 
trial; confidering, as it appeared, that the money having been exprefsly 
paid in to the defendant’s houfe for the fpecifi^ purpofe, declared at the 
time, of taking up this bill; andihat purpofe not having been direAly 
repuoiated till afterwards; it tnufl b.e taken to have been received at the 
time for the ufe of the holder of the bill. See a forfher account of this 
cafe in the judgment of the Court; and fee the report of the fecond trial 
' IB a Cau^b, Af. F, 

biU 
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general account of the acceptor who paid -in the money. 

Then how conld any other general crediten: of Kelly 
(land in a better fituation than the defendants would have 
done had they been creditors of his ? It is alfo admitted 
that unlefs Kelly could have countermanded the original 
deftination of the money, it could not be confidered as 
his property, for the purpofe of being attached: but 
Kelly had not only appropriated the produce of the bills 

in the lirH; inftance of the remittance, but he had alfo 

< 

advifed the plaintiff and the other fpecific creditors of 
fuch remittance, and notified that faft to the defendants ; 
after which he could not have countermanded the order, 
any more than one who with the knowledge of certain 
of his creditors pays money into a banker’s for their ufe 
in certain proportions. But even if Kelly himfelf could 
have countermanded the directed appropriation, no other 
perfon could, without his concurrence: and here the 
oViginal truft remained unrevoked by Kelly. Truft-money 
is not the fubjefi of a foreign aftachment, whether it be 
afligned to the holder by deed of truft, or by any colla¬ 
teral inftrument, where the agreement or dirc£tion under 
which it is received is for a valuable confideration, and 
has been notified to the party for whofe benefit it was 
intended. In Lewisy. Wallis {a) a debt before alfigned to 
another for a valuable confideration was held not to 
be attachable in the hands of the original debtor, in a fuit 
agunft the original creditor who had fo afligned it, and^ 
who was deemed to be a truftee for his alfignee. Winch 
V. Kteley {b) want on the fame principle: there • a debt 

(«} T. y«0»,aas. (i) 1 7<rjHit^6i9. 
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due to a bankrupt) as truilee for another to Urhom he 
had adigned it before his bankruptcy) was held not to pafs 
to his aiSgnees under the conunillion) but that the af- 
fignee of the debt was ftill entitled to fue the original 
debtor in the name of the bankrupt. And by CarpenUr 
and otherS) aflignees of FovtUr^ v. Maxwell {a)^. fuch 
a&ion can only be brought in the name of the bankrupt) 
and not by his aflignees. [Lord Elknborough C. J. de- 
fired to hear the caufe argued upon the terms of the 
letters remitting the bills; whetlier they created an 
abfolute truft in the firft inilance for the plaintiff and 
the creditors named; or whether other things were not 
firft required to be done; as that thofe creditors ihould 
produce their letters of advice; and then the money due 
on the bills was to be received by the defendants) by 
whom the payments over were afterwards to be made) and 
the amount paid to the feveral creditors was to be indorfed 
on their refpe£):ive bills. Several tilings therefore re¬ 
mained to be done, or to be procured by the defendants 
to be donC) before the plaintifl^ was entitled to receive the 
money: and if in the mean time the bills hid been burnt 
or ftolen, the lofs would have fallen either upon Kelly or 
upon the defendants, and not upon the plaintiff! The plain*- 
tiflPhad no intereil in the bills themfelveS|but only, if at all, 
in the money which they produced. Then before thofe exe* 
cutory a^s were done, which were to raifc the interefts of 
the plaintiff and the otlier creditors in the property, the 
attachments came ifl) and intercepted the intended ap¬ 
propriation.] In jHiiiV/irv. (^)) where goods fhip- 
ped were agreed to be configned by a trader before his 
b^ruptcy, as a fecurity for »loan of money advanced^ 


and 


(«) 3 Pull, ^9. 

t 
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and the bill of lading was indorfed and tranfmitted to the 
lendersi but the (hip and goods were (lopped hf an em¬ 
bargo until after the bankruptcy of the trader j though 
if the goods had been burnt before delivery to the indor< 
fees of the bill of lading, the lofs would have been the 
cbnfignor’s i yet the goods being under a tru{b were held 
not to pafs under the afiignment of the commiflioners, 
but to be recoverable in trover by the indorses of the 
bill of lading. So a creditor for whofe benefit goods 
were voluntarily configned by his debtor to a third per- 
fon, to whom the bill of lading was indorfed, was held 
in Hili V. ^Cretan (c) to have an infurable interefl in the 
goods fo configned. [Lord EUenborough C. J. It is ho 
quellion in fuch cafes whether or not the interell in the 
property infured is abfolutely veiled in the aifured.^ 
There mull be either a legal or an equitable interell in 
the fubjeA-matter of the infurance; and the latter is 
fufficient to prevent the property from being attached 
for the debt of the original owner. If a creditor agree 
to take the goods of his debtor, then upon a wharf, in 
payment of his demand, and take an order for the de¬ 
livery- of them upon the wharfinger; could thofe goods 
be attached for the debt of the aifignor before the wharf 
finger afients to the delivery ? In Harman and' Othersy 
AJJignees of DudUyy v. Anderfon and Others (^), the ven¬ 
dee of goods having received from the vendor an order for 
delivery of part of the goods then lying in the defendants* 
warehoufe, fent it to the defendants, who made no transfer 
in their books to his name, nor di^ any other a£l to tef- 
tify that they held the goods on die vendee’s account: 
yet Lord Ellenhorough hidd that the wharfingers, after 


i8ti. 
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(o) I B$/. & Pull. 3x5. {b) %Cmfb, N. P. Ofi, 145. 
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the delivery of the order to them, were bound to hold 
the goods on account, of the purchafer, and that the 
n^ndor's right to ftop in traniltu was gone. In another 
cafe of Bolton y. Puller and Othersy j^gnees (tf Forbes and 
■Gregdry («f), the property in a bill remitted by the poft to 
creditors was held not to be intercepted by the ban|:r.uj)t^y 
of thofe creditors. 3 ut the .cafe - of Brand v. Lijley {b) 
bears moft ftrongly on the prefent. There the plaintiff 
•declared tiiat whereas one W* was indebted. to him in 
too/., and had delivered to the defendant certain goods 
to fatisfy that debt *, and whereas the plaintiff required 
the defendant to fatisfy the loo/. with the goods in his 
hands} the defendant, in confideration that the plaintiff 
would forbear him for a certain time, promifed by a cer¬ 
tain day to pay the debt; and then alleged a breach of fuch 
promife. After verdi£l for the plaintiff, it was moved 
in arreft of judgment, that there was no confideration 
for the promife on the part of the defendant; for he had 
no benefit by the goods. But it was adjudged for the 
plaintiff; for by the delivery of the goods to the defendant to 
fatisfy the plaint^ the loo/., the plaintiff had an interejl 
and property in the goods ; and then by the plaintiff’s for¬ 
bearance of the defendant for a time, the goods being due 
to the plaintiff immediatelyy the, defendant had a benefit 
and quid pro quo. \Bayley J. obfenred that in the cafe 
citf d> the defendant had agreed to accept the gopds upon 
thofe terms, and held them afterwards for ;the plaintiff 
by his eonfent. jfiid Lord EUetdtorough C.. J. faid,. that 
it would have brought this cafe nearer to the. other, if 
whslm-the' defendants were applied to by the plaintiff, 
they had Engaged to apply the proceeds .of the .failla^to 


(«) X je»/. ?*u, 5j<f. (S) rav» 164. 
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the payment of this demand; but on the contrary, the 
defendants had refufed to do fo.] He alfo urged another 
point, that a foreign attachment was neither pleadable in 
bar, nbr could be given in evidence on the general iffiie 
before condemnation, according to Brook v. Smith {d)t 
and here there were only two attachments on Which 
judgments of condemnation were obtained: and though 
by virtue of the Lord Chancellor's order the other at* 
tachments might be given in evidence under the general 
ifliie; yet* it was dill open to the plaintiff to (hew that 
the property was not attachable, being held by the defend* 
ants clothed with a trud at the time. 

Cur* adv* vu/t* 

Lord Ellenborough C. J. now delivered the judg* 
ment of the Court.—This was a cafe argued in this 
court, in the lad Hilary and Eafler terms, ,on a motion 
to fet afide a nonfuit, which took place at a trial before 
me at the fittings at Guildhall after lad Michaelmas term. 
The a^ion was for money had and received, brought by 
the plmntiif to recover 300/., being part of the amount of 
a bill of 1126/. 2X., remitted by one James Kelly from the 
Cape of Good Hope to the 'defendants' houfe, in a letter 
dated Cape Towttt 8th July 1809 } in which Kelly fays, 
« I remit you by the Warley 11 ad/. 2/., which I parti- 
«< cularly requed you will order to be paid to the fol* 
« lowing perfons, who wUl produce their letters of 

advice from me on the fubje^f/' &c. Amongd the 
perfons, he names the plaintiff Williams (wine mer¬ 
chant, Graetehurehjlreett) for 300/. And he afterwards 
made another remittance for 500/. on the fame terms. 
And then he adds | 1 defire the amounts paid each 

(S) I aSOi See Savagt'i cite, iA 291. vvbich WM alfo referred to. ' 
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perfon to be put on the back of their refpe£);ivef bille/* 
&c. and that every bill paid off be cancellfd.*'^ WiU 
//<im^by his attorney) long before the bills b^ame due^ 
gave the defendant Everett notice of a letter he had re<* 
celfred from Kelly^ oivlering his debt of 300/. to be paid 
Out of that remittance, and offered hinn an indemnity of 
a banking-houfe if he would hand over Ae bill to him ^ 
but Everett refufed tojndorfe the bill ayiray, or toaSiuppn 
the letter ; -admitting, however, that he had received the 
letter dire^ling the application of the money in the man¬ 
ner alrei^dy ftated. The queftion at the trial was whe¬ 
ther the plaintiff was entitled to receive from the defend¬ 
ants the amount of his demand on Kelly for 300/. out of 
the bill for 1126/. . s. which was admitted to hsive been 
received by the defendants when i^ became due. A 
point has been difeuffed in argument, which did not arife 
ill this cafe at nifi prius; namely, on the effe£t of a foreign 
attachment laid on the money in the hands of the de¬ 
fendants ; but as the nonfuit was. pronounced independ¬ 
ently of aiiy fuch evidence, and before any proof of the 
foreign attachment was given or tendered, it is (it to 
confider the propriety of the nonfuit, without reference 
to fuch circumftance; it being our opinion, independ¬ 
ently of that circumftance, that the nonfuit was right. 
The queftion which has been argued before us is whe* 
ther the defendants, by receiving this bill, did not accede 
to the purpofes for which it was profeffedly. remitted to 
them by Kelly, and bind themfelves fo to apply it;, and 
whether, therefore, l!he amount of fuch.bill paid to. them 
when due did not inftantly become by operatipn of law 
money had and received to the^ife of the fevendperfom ' 
mentioned in JEeAya letter, as the creditors in fatisfadlioti 
of whofe bills it was to be applied, and of cowrfei as to 

16 300/. 
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300/. of itj money had and received to the ufe of the 
plaintiff. It will be obferved that there is no affent on 
the part of the defendants to hold this money for the 
purpofes mentioned in the letter ; but, on the contrar/, 
an exprels refufal to the creditor fo to do. If, in order 
to confthute a privity between the plaintiff and defend¬ 
ants as to the fubje£t of this demand, an affent exprefs or 
implied be neceffary, the affent can in this cafe be only 
an implied one, and that too implied againft the exprefs 
diilent of the parties to be charged. By the a£l of re¬ 
ceiving the bill, the defendants agree to hold it till 
paid, and its contents when paid, for the ufe of the re¬ 
mitter. It is entire to the remitter to give, and coun¬ 
termand, his own directions refpe^ing the bill as often as 
he pleafes, and the perfons to whom the bill is remitted 
may Hill hold the bill till received, and its amount when 
received, for the ufe of the remitter himfelf, until by , 
ibme engagement entered into by themfelvcs with the per- 
fonwho is the objeCt of the remittance, tliey have precluded' 
themfelves from fo doing, and have appropriated the remit¬ 
tance to the ufe of fuch perfon. After fuch a circum- 
itance, they cannot retraCl the confent they may have once 
given, but are bound to hold it for the ufe of the ap¬ 
pointee. If it be money had and received for the ufe of 
the plaintiff under the orders which accompanied the 
remittance, it occurs as lit to be alked, nuhen did it be¬ 
come fo ? It could not be fo before the money was re¬ 
ceived on the bill becoming due: and at that inftant, 
fuppofe the defendants had been robbed of tbs caih or 
notes in which the bill in queftion had been paid, or 
they had been burnt or loff by accident, who would have 
bom^ the lofs thus occalioned? Surely the remitter 
and ^ not the plaintiff and his other creditors, in 

whole 
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whofe favour he had direfled the application of the 
money according to their feveral proportions to be made, 
lilits appears to us to decide the queftiou: for in all cafes 
of fpecific property loft in the hands of an agent, where 
the agent is not himfelf rcfponfible for the caufe of the 
lofs, the liability to bear the lofs is the teft and confe- 
que^ce of being the proprietor, as the principal of fuch 
agent. The cafe of De Bermles v. Fuller and Co., which 
has been urged in argument on the part of the plaintiff, 
is clearly cliftinguifhable from the prefent by this cir- 
cujnftance, that the defendants in that cafe, t. e. Fuller 
and Co., had antecedently received the bill, which was 
to be paid at their houfe, from Newttham and Co., the 
bankers of the plaintiff De Bernales, the holder, for the 
very purpofe of receiving payment for them, the Newn^ 
kams, of fuch bill: and having taken the bill for this 
purpofe,^he Court thought that Fuller and Co. could not 
by themfelves or their clerk renounce this purpofe, but 
muft apply the money, brought by PulkFs clerk fpeci- 
hcally for the difeharge of that bill then lying at their 
houfe, to that very purpofe and no other; and that they 
were in effe£l to be regarded in that cafe as .the plaintiff 
De Bemalet*s agents, through the intervention of Newn- 
hams' houfe, for the j>urpofe of that receipt, and could 
therefore hold and apply it to ho other. Here no agency 
for the plaintiff ever commenced, but was repudiated by 
the defendants in the firft inftance. We are of opinion, 
therefore, that upoif no principle of law can the defend¬ 
ants be faM to ftand in ftich privity in refpe£k to the 
plaintiff, as that the 300/. clahned by tihis a£kion can be 
laid to have been money had and received to the plain¬ 
tiff's ttfe: of courfe, therefore, the nonfuit muft ftand^ 
and' the rule for fetting it afide be difebarged. 
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Mannin a%jainji Partridge and Another, Bail 

of Godshall. 


Hw. a7th. 


jpiNAL judgment was obtained againft Go^all, the 
principal, in laft Hilary term, and a writ of capias 
ad fatisfaciendum was left at the IherifF’s office on the 
4th of February^ returnable the I2th, and was duly re¬ 
turned non oil inventus’; after which the firft writ of 
fcire facias was left with the fheriff on the aad of Aprils 
and the fecond on the 13th of May ; both of which were 
returned nihil; and on the 3d of April the principal ob¬ 
tained his certificate under a commiifion of bankrupt 
ilTued on the 5th of December laft: and the quefliOn was 
whether the bail were thereby difeharged. This point 
was argued in the laft term, upon a rule for fetting afide 
the judgment and fubfequent execution againft the bail, 
upon payment of cofts, (on account of the latenefs of the 
application for the relief of the bail,) and for returning 
tlie money levied to the bail, by Park for the plaintiff, 
and Dampier for the bail. After which the matter ftood 
over for the further CMifideration of the Court. And 


The bail are 
entitled to be 
difchirited upon 
their bankrupt 
principal's ob¬ 
taining bis cer. 
tifiente before 
ihe time allow, 
cd to them by 
the indulgence 
of the Court for 
rendering their 
principal is out, 
f e before the 
appearance-day 
of the laft fcire 
facias. But 
the bail not 
having applied 
in time to enter 
an exoncrctur 
on the bail- 
piete, till after 
the money le- 
vied upon 
they can only be 
relieved on pay¬ 
ment of cofta. 


now 


Lord Ellenborodghl C. J. delivered their opinion. 
This was an application to fet afide the judgment and 
execution againft the upon payment of cofts, and 
for returning to the bail the money levied: and the 
ground of the motion was, that after the return of the 
capias ad fatisfaciendum againft the principal, and before 
the ifirft fcire facias againft the bail was delivered to the 
fteriff, the principal obtained lus certificate, which dif¬ 
eharged 
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charged him from the debt. And the queftion was^ 
whether the principal’s certificate at that period, after 
the capias ad fatisfaciendum was returnable, but before 
the time allowed the bail bjr the indulgence of the Court 
for rendering the principal had expired, entitled the bail 
to be relieved. And we are of opinion that it did. In 
V. Cobbti x Burr* 244. this diftindion was made, 
that if the certificate were obtained before the bail were 
fixed, they were entitled to be difcharged: but if they 
were fixed before the certificate obtained, they remain 
liable. And accordingly in that cafe, where the certi¬ 
ficate was not obtained until after judgment and execu¬ 
tion againft the bail, the Court lefufed to relieve them. 
Bail are to fome purpofes faid to be fix^d by the return 
of non eft inventus upon the capias ad fatisfaciendnm} 
but if they have, by the indulgence of the Court, time fo 
render the principal until the appearance-day of fhe laft 
feire facias againft them, and which they have the capa¬ 
city of ttfing, they cannot be confidered as completely 
and definitively fixed till that period. As therefore the 

principal obtained his certificate before their ,time for 
« 

rendering was out, and therefore before they were fully 
and fi.nally fixed; as the principal would have been en¬ 
titled to an immediate and unconditional difeharge had 
he been rendered} and as»the bail would have been en¬ 
titled to have had an exoneretur entered on the bail- 
piece had they applied for it; we are of opinion that 
tiiey are entitled to ^e indulgence they now afle upon 
tiie terms on which they alk it, namely, on p^ym^t of 
cofts I and therefore that the rula fiiould be abfedute^). 

V 

(«) Vide SmbeXt w. Srakhm^, I Turn Apb ea4*) and 'fi 

ISrfwe, 67<nBKip. aSst 
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Dos, on the joint and ieveral Demifes of Hunt 
and Others, againfl Mopre and Others. 

'J^IS was an ejedment to recover pofieffion of certain 
premifes in the parifhes of Alvechurch and Kin^s 
Norton^ in the county of Worcejler, The demifes were 
laid on the 29th of Ma^ 1806; and the caufe was tried 
before Le Blanc J. at the Worcejler Summer afEzes 
1806, when a verdiA was found for the plaintiff, fub- 
je£t to the opinion of this Court on the following 
cafe. 

James Moore being feized in fee of certain eftates in 
Norton and Alvechurch, (of which the premifes 
tn queftion are part,) by his will, dated the' 28th of 
March 180X, devifed as follows: Alfo I give and 

devife to John Moore, fon of my faid coufin John 
Moore aforefaid, when he attains the age of 7.1 years, 
^ all t^t my eftate fituate in the parifh of Alve* 
« church aforafaid, and how in the occupation of my 
tenant James Haynes t to hold to him his heirs and 
** ailigns for ever: but in cafe he ihould die before he 
« attains the age of 2i« years, then 1 give and devife 
the laft mentioned eftate to his brother James Moore, 
when he attains the age of ax years, to hold the fame 
« to him, hU heirs and affigns for ever. Alfo, I give and 
<*. devife to the faid -James Moore, when he attains the 
« age oi ftx years,- all that my eftate fituate in the 
•• parifh of Alvechurch aforefaid, and now in the oc- 
cupation of my tenant Ankry, and alfo all thofe my 
•* two eftates fituate in the parifh of Kmg*s Norton, in 

« the 


doi 

x8xx. 


N«9. X7tli. 


Under a devife 
of real eflate io 
fee to y. M, 
vabtn bt attaint 
tie age ef *t \ 
but in cafe he 
dies before at, 
then to his bro- 
ther eoben he 
attains si, with 
like remainders 
over; J. M. the 
devifee takes an 
immediate 
vefted interefl, 
liable to be de- 
velUd upon his 
dying under at. 
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« the county of Worcejler aforefaid, and now in the 
« occupations of my tenants Job and John Brittle^ and 
. D, Millest to hold to him his heirs and alBgns for 
“ ever: but in cafe he ihould die before he attains the 
« age of 2J years, then I give and devife the four lafl; 
“ mentioned eftates to his brother Robert Moore, fpn of 
** my faid coufin John Moore, when he attains the age 
of 21 years ; to hold to him his heirs and alligns for 
“ ever. Alfo I give and devife to the faid Robert 
^ Moore, when he lhall attain the age of 2 [ years, all 
thofe my two eftates fituate in the parifh of Alvechurch 
“ aforefaid, and now in the refpedive occupations pf 
“ my tenants E. Clarke and H. Stibbs, to hold the fame to 
him his heirs and alligns for ever: but in cafe he 
« ihall die before he fhall attain the age of 21 years, 
« then I give and devife the fix laft mentioned eftates, 
« together with all that other eftate lituate in the parifli 
of Alvechurch aforefaid, and noVv in the occupation 
<* of my tenant Zl Raybold, to his brother Charles Edward 
“ Moore, foil of my faid coulin John Moore, when he 
" attains the age of 21 years, to hold to him, his heirs 
“ and aifigns for ever; but in cafe he fhall (ft before 
« he attains the age of 21 years, then I give and devife 
« the faid feven laft mentioned eftates to all the daugh- 
<< ters of my faid coulin John Moore aforefaid, equally, 

m 

« (hare and (hare alike, to hold to them as tenants in 
common, and not as joint tenants, and to their heirs 
<< and alligns for ev^.” The teftator died in July 
1^05, leaving Sarah Hunt and Samuel James Dawes, 
two of the leftbrs of the plaq^tilF, his heirs at bw. 
Upon the death of the teftator, John Moore thp defen¬ 
dant, and Edward Moore, in the name and on the be¬ 
half of the faidx/s^n Moore, the fon, James Moore, Robert 

15 Moore 



IN THE Fifty^secoho Yeae OF G£OKG£ III. 

* • 

M§tn and Charles Edward Moore, the devifees named 
in the will) entered into the polTeflion of the feven la(b 
mentioned freehold eftates in the county of WorceJIer, 
and they are now in the poflefllon of all the faid pre- 
mifes. The faid devifees John, James, Robert, and 
Charles Edward Moore, the fons of John, the teftator's 
coufin) are all. under the age of 21 years. Elizabeth the 
only daughter of the faid John Moore, the. coulin, has 
attained the age of 21 years {a). The queftion referved 
was, whether the leffors of the plaintiff, or any or either 
of them, as heirs at law of the teftator, or otherwife, 
take any, and what effate or intereit in the faid feven 
devifed effates, or in any of them. 

This cafe was argued fo long ago as mHilary term 1807, 
by Jones for the plaintiff, and Wigley for the defendants; 
when it was dire£fed to ftand over for conlideration, 
under the circumftanccs Hated in giving the judgment 
of the Court) which was now delivered by 

Lord £llenborough C. J. This is a cafe which 
has flood over a confiderable time for die judgment of 
the Court) in confequence of a writ of error brought 
upon a judgment in the court of Common Pleas, in a 
cafe fimilar to this, and on the authority of which de* 
termination this cafe was faid much to depend. That 
writ of error was argued and judgment given thereon in 
the Houfe of Lords after the lad Trinity term: it ft; 
therefore fit that judgment in this cafe fhould no longer 
be fufpended. [Then after dating the fa£l8 of the pre- 
fent cafe) his Lordfhip continued.3 On behalf of thn 
pluntiff it was contended that the devifees attaining die 

(a) The as to the ages of the deviftes was afterwards added to 
tha eafe originally ftated. 
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age of 21 yedrs was a condition precedent to any eftate 
veiling in them, and that in the mean time the fame 
defcended to the ledbrs of the plaintiff, whd were the 
heirs at law of the teilator. And the cafes* of a be- 
quefl of perfoml eilate were relied on, where it has been 
held that a legacy given to one, if or nuhen he ihall attain 
21, lapfes in the event of the legatee dying under 2i* 
And Stapletsn r, Cheales, Free* in Chanc* 317. Gofsr, 
Nelfon, 1 Burr. 226., as to what is there faid by 
Lord Mansfield refpedling legacies, and Hanfon v. Gra- 
hamy 6 Vef. jun. 239, were cited j and it was argued 
that there was no diftinflion between devifes of real 
and bequeils of perfoml eilate in this refpe£^. But that 
is not fo ; for the rules by which legacies are governed 
are borrowed all or the greater part from the civil law: 
whereas the decifions on the devifes of real eilate hare 
eilabliihed a different rule: and, according to them, a 
devife to A. nvhen he attains 2i, to hold to him and his 
heirs, and if he die under 21, then over, does not make 
the devifec’s attaining 21a condition precedent to the 
veiling of the intereil in him ; but the dying under 21 
is a condition fubfequent, on which the eilate is to l>e 
deveiled. As in Mansfield v. Ditgardy i Eq. Ca. Ah. 
195., Edwardsy.Hammondy ^Eev.i'^jy zxABromfieli 
y. Crowdery i New Reports ^i^y which latter cafe was 
affirmed in the Houfe of Lords in July lail. Thefe we 
eSniider^as authorities precifely in point, efpecially the 
lad cafe, the pendenc;y of which in the Houfe of Lords 
was the occafion of our judgment in tins cafe being de¬ 
ferred. To which may be added Goodtitley, Whitby, 
1 Burr. 228. Thefe authorities were attempted to be 
diilinguilhed, on the ground that they were cafes of a 
remainder, and not of an immediate devife, as in the cafe 

here, 
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here; but that foiins no fubftantial ground of diftln£lion: i8i i. 

the eftate vefts immediately, whether any particular inte- 

reft is carved out of it to take eire£); in pofleffion in the LeiTee of 

^ ^ Hont 

mean time, or not. And it is to be obferved that in the and otheri, 
cafe of Edwards v. Hammond, John Hammond, the fur- Moots 
renderee, was allowed to maintain an eje£lment at the ■ndOthen. 
age of 15 i the particular eftate for life, which preceded 
his eftate, being expired; although- he had not attained 
21, the age in cafe of his dying, under which, the eftate 
was to go over. We are therefore of opinion that in 
this cafe the plaintiffs, who arc the heirs at law of the 
teftator, did not take any eftate or intereft in the premifes 
fo devifed, and that the poftea muft be delivered to the 
defend^ts. 


The Kino agatnfi Hoseason. 


ff'edntfdty, 
Nov. S7tli. 


THE defendant, a magiftrate of Norfolk, having Under the flat. 

heard a complaint, referred to him in his judicial y; for reguiat- 
chara£ler by the bailiff of his own farm, againft one Hr- 

G. Batterjby, a labourer in hufbandry, who had been 


employed upon the farm by the bailiff, and was charged j}'^'J^®”**^**** 

by him for mifcondufl in his bufinefs, and refufal to per- peace, upon a 
* , T. • j complaint made 

form his work, had fentenced Batterjby to be committed to lum of die 

to the Houfe of Corre^ion, « there to be correEed, and 

kept to hard labour for one calendar month 5” whereupon 

the offender to 

be committed to the houfe of correAion for a time not exceeding one calendar month, he 
muft, if he intend to proceeri upon that ftatute, alfp fentence him then to be tormSied and 
held to bard labottr t but the ^tute gives the juftice an option to punilh the offender in that 
manner er otbtnmfe by abating part of his wages, or by difeharging him fiom his employ¬ 
ment. And the meaning of the terms ** there to be correfltd'* is to be underftood of a cor¬ 
reAion by vdApping* But this latter punifhment cannot be infliAed upon the like offenders 
under the ftat. 6(7. 3. c. 15. which enables the juftice to eommit the offender to the houfe of 
torrefiton for any time not eieteeding three months, nor left than one month', nor can the punilh. 
ments inniAed by the two aAs be Mended. 

The employer of the fervant is the mailer for whofe fervice he is retained, and net the 
bailiff of the farm, who in fa A hires the fervant. 


vofc. xrv. s { 


a cri- 
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a criminal information was moved for againfl: the defend 
dant| grounded upon fpecial circumllances of alleged 
mifcondu£lj as well in refpe£l of the general complexion 
of the cafe, as having been guilty of particular opprefllon in 
giving that judgment: and The Attorney-General Bfji 
were now heard in fiipport of the rule for the information; 
and Parky Alder/on, and Abbott for the defendant. In 
the courfe of the difcuflion a queftion arofe, whether 
if the defendant committed Batterjby to the Houfe of 
CoTre£lion at all, he was not bound to fentence him alfo 
to be there correSledy by which was underilood to be cor¬ 
porally corre£ted, by whipping; as had in fa£^ been 
done; as to which the cafe (lands thus: ' 

By the ftat. 20 Geo. 2. c. 19. for the better regulation 
of fervants in hufbandry, amongd others, it is ena^ed, 
(/ 2.) that it (hall be lawful for one' or more juftice or 
juftices of the peace of the county, &c. “ upon applica* 
tion or complaint made upon oath by any mafter, mif- 
“ trefs, or employery againft any fuch fervaiit, &c. or 
« labourer, touching or concerning any mifdemeanor, 
« mifearriage, or ill behaviour, in fuch his or her fer- 
« vice or employment, to hear, examine, and deter-' 
** mine the fame; and to punijh the offender by commitment 
** to the Houfe of CorreEliony there to remainy and be eor- 
reBcdy and held to hard labour for a reafonable time, 
“ not exceeding one calendar month »• ory otherwifcy by abat- 
“ ing feme part of his or her wages, or by difeharging 
“ fuch fervant, §cc, from his, her, or their fervice or 
« employment,” &c. This was followed by the ftat. 6. 
Ceo. 3. c. 25. for the better regulating apprentices and 
perfons working under contra£l; which reciting that 
artificers of fcvcral deferiptions named, colliers, keel- 
men, See. “ labourers, and others who contra^ with per- 

•* font 
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'* fons for certain term8> do leave their refpeftive fer- 
« vices before the terms of their contrails are fulfilled | 
to the great difappointment and lofs of the perfons 
“ with whom they fo contrail; for remedy enads that 
“ if any artificer, &c., labourer, or other perfon, fhall 
“ contraft with any perfon whomfoever, for any time, 
“ Scc.f and fhall abfent himfelf from his fervice before 
** the term of his contrail: fhall be compleated, or be 
** guilty of any other mifdcmeanor, it fhall be lawful 
<< for any juflice of the peace, &c.y upon complaint 
** thereof made upon oath to him by the perfon with 
“ whom fuch artificer, &c., labourer or other perfon 
“ fhall have fo contrafted, or by his or her fleward 
** or agent, to iffue his warrant for the apprehending 
“ every labourer, &c., or other perfon, and to examine 
« into the nature of the complaint; and if it fliall ap- 
** pear to fuch juftice that any fuch labourer,&c. or other 
“ perfon, fliall not have fulfilled fuch contract,or hathbt cn 
“ guilty of any mifdcmeanor, it fhall be lawful for 
“ fuch juftice to commit every fuch perfon to the 
“ Houfe of CorreSlion for the county, &c., for any 
time mt exceeding three months^ nor left than one 
« month:* 

The C5«r/,upon condderation of the two ftatutcs, were 
of opinion that if the commitment in queftion (which 
was for one calendar month) wore intended by the magif- 
trade to be made under the aft of the 20 Geo. 2., the cor^ 
region thereby direfted (by which they underftood cor¬ 
poral punifhment by whipping, and which they con- 
fidered the fentence in queftion to import, by the 
commitment to the houfe of correftion, “ there to h 
coneSledf) was a neceflary part of the judgment. But 

S f 2 that 
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that under the latter ftatutC} 'which enabled' the juilice 
to commit the offender to the houfe of corre£fion for any 
time not exceeding three monthS) nor lefs than one 
month} bodily corre£fion was no part of the fentence : 
and they thought that the punilhments infli£led by the 
two ad\s could not be blended together, as they appeared 
to be by the precedent in Bunfs Jujlice^ which, they faid, 
was incorre£t in that refpefl:. But though the Court 
thought that the fentence pronounced by the defendant 
in this cafe was legal in the form of it under the a£l: of 
the 20 Geo. 2., yet Lord Ellenborough C. J. in delivering 
their opinion upon that point, flrongly exprefled his dif- 
approbation of the conduf); of the defendant for fitting 
in judgment as a magiflrate upon the imputed mifeon- 
du£l: of his own labourer, of which he himfelf was to 
be confidered as the complainant, though in form the 
complaint was preferred by his bailiff. It v'as impoflible, 
he obferved, to confider the defendant’s bailiff as the 
employer of the labourer upon the defendant’s own farm, 
'within the fenfe of thatword in the a^t,though thecontraff 
of hiring was made perfonally by the bailiff; and that it was 
a moft abufive interpretation of the law for a man to ere£l; 
himfelf as a criminal judge over the fervants on his own 
farm for an offence againfl himfelf. However, as the 
defendant appeared from the circumftances of the whole 
cafe to have a£led in this refpedk from an error of judg« 
ment rather than from any bad motive; and in the mode 
of puniihment adopted by him, which had been urged in 
aggravation, as evincing a vindiAive motive, was probably 
milled by the erroneous precedent in BunisJufitce^ which 
'appeared to leave him no diferetion in ordering corporal 
puniihment; the Court finally difeharged the rule, upon 
the defendant’s payment of all the cofts of the appli¬ 
cation. 
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the 7th of March laft, a rate of ycf. in the pound The ftaiute 
was duly made, allowed, and publifhcd for the fo/iJitw fu’p- 
relief of the poor of the parifli of Lyncomb and Widcombf 
in the county of Somerfett in which the corporation of 
Bath were rated, as occupiers of certain fprings and were fpringt of 

r o water in the 

refervoirs, in 22/. 10/. The corporation appealed againft neighbourhood * 

^ “ belonging to the 

this rate, and the fclTions confirmed it, fubje£i: to the corporation, 

opinion of this Court upon the following cafe. fl"aifhave*pow^^ 

The mayor, aldermen, and citizens of Bath were in- caufe'th*r\vaier* 

corporated by a charter of Queen Elizabeth^ renewed 

and confirmed by a charter of the 34th of Geo. 3. An fpringstothe 
• ^ ^ivcs 

adi paffed in the 6 G. 3. (r. 70.) intituled, an aft for the.ii authority 

(amongft other purpofes) better fupplying the inhabit- Imd break up* 

ants of the faid city, liberties, and precinfts with water; pibiic higimily, 

which is declared to be a public aft, and to be judicially the^bii of any 

noticed as fuch. This aft (inter alia), after reciting that two 

there was a fcarcity of water within the city, liberties, 

pavement of any 
Urect wirhiiw 

the city, in order to cliain and colleft the witcr of the faid fprings, and to make refervoiis md 
ere£t conduits,waKr-heufe^, and engines nectlT.ry for keeping and for riiftributing tlie water, 
&c. and to lay under ground aqueduAs and pipes for the fame purpofe; and it veUs the 
right and propeityof all tlicfe in the onrpora'ion. Held, that in addition to the fprings, 
the corporation weie liable to be ratid for rhe refervoirs made by them in the pariOi of Lyn- 
comb and JVidcomh under the a£l, as for land occupied by them} which refervoirs, by means 
of aqueducts and pipes laid under ground, partly in the fame parilh, and through the parilh 
(if St. Jamn into the panih of St. Peter and Se. Pauty in Hathy for the fupply of the city, 
produced to the coiporaiion a clear annual profit of 600/. But that the corporation were 
not rateable for the whole of the entire profit in the firft mentioned parifh, in which the 
fprings were firft colleQed into the refervoirs; a proportion of fuch entire profit accruing 
to tlicm from the under'ground aqueduAs and pipes laid into the foil of the other parifhes, 
in refped of which they were to be confidered as the occupiers of land yielding annual 
profit in thofe parifhes s and therefore a rate upon the entire profits arifing out of all the 
parilhes, made on the corporation in tlie firft‘mentioned parifh, was held bad. 
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and precin£fcs, and thdt there were in the neighbourhood 
of the faid city fcveral fprings of Water belonging to the 
corporation, ena£ts that the corporation iliall have full 
power and authority to caufc water to be conveyed to 
the faid city, liberties, and prednfts from fuch fprings, 
and gives them authority to enter upon and break up the 
foil of any public highway, or common or wafte ground, 
and the foil of any private grounds wdthin two miles of 
the city, and the foil or pavement of any ftrect within 
the city, in order to drain and colledl the water of the 
faid fprings, and to make a refervoir er refervoirs fulR- 
cient for keeping fuch water, and to creft conduits, 
water-houfes, and engines neceflary for diHributing fuch 
water into the feveral parts of the faid city, liberties, 
and precindfs, and to lay under ground aqucdiKDis and 
pipes mod convenient for the fame purpofe. And the 
aft veils the right and property of all watt-fcourfes 
leading from the faid fprings to the faid city, and alfo of 
all refervoirs, conduits, water-houfes, engines, buildings, 
aquedufts, and pipes erefted or ufed for the purpofe 
aforefaid, in the mayor, aldermen, and citizens of Bail:. 
Under the power given by this aft, the corporation 
made fcveral refervoirs in the parifli of Lyttcomb and 
Widcomb, where the fprings aforefaid are fituated, in 
the neighbourhood of Bath ; no part of the faid city, 
liberties, and prccinfts lying within the faid parifli. 
Thefe refervoirs are walled in and roofed. Aqueducls 
and pipes were atfo laid under ground for conveying 
the w'ater, which frrft pafs through a part of the faid 
parilh of Lyncomb and Widtomb, called Hollowayt and 
from thence along a certain bridge called the Old Bridge, 
,over the river Avon, into and through the parifli pf 
and the parifh of St, Peter and St, Paul; which 

two 
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two parifties are within the city of Bath^ its liberties and 
precin£ls. All the v^pter flowing from the faid fprings 
is colle£lcd into theiaid refervoirs, from each of which it 
is diftributed by means of a mainpipe and cock, under 
the charge of an officer of the corporation, who has no 
refidcncc upon the fpot, but goes there twice a day, for 
the purpofe of turning the cocks ahd diftributing the 
water; and from thefe mainpipes it is diflributed by 
fmaller pipes to the houfes of various inhabitants both in 
that part of the parifh of Lyncomb and Widcomb, called 
Hollonvayy and in the parifhes of S/. James and St, Peter 
and St. Paul aforefaid ; the cocks being turned at dated 
times by officers of the corporation. All the faid pipes 
are originally derived from and connected with the faid 
fprings and refervoirs in the faid parifh of Lyncomb 
and Widcomh. The occupiers of the fevoral houfes pay 
a rate to the corporation for the water with which they 
are refpedlivcly fupplied ; and the amount of this rate is 
in the diferetion of the corporation. The corporation of 
Bath has been all along in the occupation of the faid 
fprings and refervoirs, and of the land included within 
the walls thereof} and they are the fame fprings and 
refervoirs mentioned in the aforefaid rate. The annual 
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profits, arifing to the faid corporation from the water thus 
didributed from thefe fprings and refervoirs, amount to 
600/. in the whole, of which 50/. are collcded from the 
occupiers of houfes in that part of the parifli of Lyncomb 
Ttn^lVidcomb czWqAH olloivay, and 5^c/. from the occupiers 
of houfes in the paridies of St. James and St, Peter and Si. 
Paul in Bath. The whole of this 600I. is accounted for 
and paid at the oifice of the chamberlain of the corporation 
in Bath, The faid fum of 22I. lox. for which the l^id 
firings and referyoirs are rated, is upon the whole fum of 

S f ^ 
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600/. The lands in which the faid fprings and referveirs 
are fituatedy are rated feparately in the names ox the 
refpe£live occupiers, exclufive of the faid fprings and 
refervoirs, and the land thereof. The queftions faved 
for the opinion of the Court were, ift, whether the cor¬ 
poration are liable to be rated at all, in refpe£f of the 
faid fprings and rcfervoirs, to the poor of the pariih of 
Lyncomb and Widcomb s and if fo liable, 2dly, whether 
they were to be rated to the pariih of Lyncomb and Wid~ 
comb upon tlie whole of the profits of the water which 
flows from the faid fprings and refervoirs, or only upon 
fo much of thofe profits as arc colle£led from the occu¬ 
piers of houfes within the faid paridi. 


The Attortiey-General, C. F, Williamst and E, Lawes, 
argued in fupport of rating the corporation for this pro¬ 
perty, and of laying the rate for the whole profits upon 
them in the pariih of Lyncomb and Widcomb^ where was 
the fountain head or principal rcfervoir in which the 
water was firft collected, and from whence it was diftri- 
buted to other places by means of pipes. They relied 
principally upon the cafe of Atkins v. Dnvis (a), as being 
in point, to (hew chat the fubjed^ matter, which in that 
cafe was the London bridge water-works, was rateable, 
and as (hewing collaterally, in the opinion of Buller J. 
in this court, and of Lord Loughborough in the Exchequer- 
chamber, that the whole profits were rateable at the 
fountain head; though this point, they admitted, was 
not necefiary to the decifion of ^e cafe. It was argued 
in that cafe, that if the water^had been carried from a. 
pump in carts inllead of pipes, the pump would not be 

(«) Cald» 315. and a MS. note of the fame cafe wai alfo referred to. 
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rateal^le for all the water carried from thence. But, faid 
Mr.'Juftice Butter {a), " There is no difference with re- 
fpeA to a man’s carrying water to a place where it is 
confumed, whether it is carried in pipes or in carts; it 
is, quite immaterial. But I hold in the cafe put, that the 
pump would be rateable to the value of all the water 
carried from thence; for the pump is the permanent vi- 
fibje property, and the quantity of water carried from 
thence conftitutes the produce of the pump. Suppofe, 
(faid he) a gardener contra£fs to ferve twenty families, 
and carries all his crop to their different houfes; certainly 
he would be rateable for the whole of his garden where 
his garden lies.” So here, this is no more than the cor¬ 
poration fending the water from their refervoir in Lyd- 
comb and Wideomb, where it is colledfed, to Bath market 
to be fold, and it makes no difference how it is conveyed 
there. [Lord Ettenhorough C. J. The difference in the 
cafe of the water being conveyed by pipes into another 
parifh is that tlie land of the other parifli is made ufe of 
to earn the profit.] The fame argument might be urged 
againft the rule of rating adopted with refpe£f to canals, 
the profits of which are only rateable at the termini (^)} 
and yet the tranfit may be through intermediate pariilies, 
the land of which is ufed for the purpofe. Again, it was 
argued in that cafe {c), that fuppofing the property to 
be rateable, yet the rate was bad, becaufe the conflables 
had taxed more than they ought to have done ^ as many 
pipes, trunks, and branches lay out of the particular ward 
for which the rate was impofed, and even out of the 


1811. 


Tilt K. I Mc 

agaii^ 
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(a) 

{b) Vide Rex v. 7be Staffordfinre end tVon^erfidre Cantl Ctmfetyp 
8 Term Ref. 340. and the cafei there cited} and, fince that cafe, Rex v. 
The Leeds and Liverfecl Canal Comfanjf 5 Eafif 325. 

(e) Cald. 329. 
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city. But, faid the fame learned Judge, « The whole 
property is rightly rated within the ward: the fource of 
the property is there: the water is colledled there by 
means of the fire-engine and other works fixed there; 
and there it firft becomes the property of the plaintiffs, 
&c. Afterwards, when the cafe was carried. to the 
Exchequer-chamber, Lord Loughborough C. J. of C. P., in 
delivering the judgment of that Court, fpeaking of the 
nature of the property, faid (/i), “ It confifts in rents col- 
le£led for the life of the water, diftributed in the various 
parts to which the water runs: but the proper place 
where the value of the whole is to be taken is to be furc 
at the fountain head, from whence the whole is dillri- 
buted.” Though he admits that it was fufficient to war¬ 
rant the levying of the diftrefs for the rate, if any part 
of the property rated were rateable within the ward ; the 
quantum berng only the fubjecl of appeal. [Lord Ellen- 
borough C. J. Suppofe the ftreams of water were firft 
colle£ted in a refgjrvoir in the pariQi of and from 
thence conduced into another refervoir in B.y from 
whence it was diftributed amongft the inhabitants of the 
latter parifti; would the whole profits be ftill rateable in 
A%?'\ The water would be rateable where it was firft 
brought under the cxclufive dominion of the owner, and 
gathered, as it were, by art and labour from the natural 
foil into refervoirs, &c. {^Bayley J. Suppofe the cor¬ 
poration rented a fcfervoir in one parifti and a pipe-way 
in another, ivoiild not ea^Ji be rateable in its proper 
parifh ?] The refervoir and the pipe would not be 'rate¬ 
able in the hands of the corporation, any more than the 
occupier of a way-leave, who has been held not to- bo 

(a) Cald. 357. 


rateable 
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rateable for fuch way-leave {a ); for it would be rather a 
charge than a profit. Now the only eftate this corpora¬ 
tion occupy is in Lyncomb and Widcomb: they have only 
a liberty to lay pipes in the other parifhes, but no pofief-* 
lion of the foil through which they pafs. In The King v. 
The Mayori of London (^), the bargeway, in refpeft of 

which the corporation were held liable to be rated for the 
proportion of the tolls which became due within the 
hamlet of Hamptominek through which it led, was no 
other, as Lord Kenyon faid, than the clofe of land called the 
Bargeway. In Atkins v. Davis, though the Judges of 
this Court differed in opinion as to the rateability of the 
waterworks, there was no difference as to the point of 
their being rateable, if at all, in the fame parilh. 

Lens Scrjt., A. Moore, and Horner, contra, contended 
that the property was not rateable at all ; and if it were, 
that it was not rateable to the extent of the rate in 
queftion in the parifh of Lyncomb and Widcomb* Firlt, 
the cafe of Atkins v. Davis is no authority for the rate- 
ability of this fpecics of profit to the relief of the poor, 
within the meaning of the ftat. 43 Eliz. c. 2.; for that was 
the cafe of a rate levied under the authority of the riot 
a£l: iG. I. referring to and adopting the principle and 
mode of levying given by the flat. 2‘]Eliz. f.13., theHue- 
and'Cry aft, which direfts the juftices to tax all towns, 
&c. towards an equal contribution ', gnd that after fuch 
taxation made, the conffables, 3 cc. in each diviHon 
“ fhall tax, according to their abilities, every inhabit nit 
iuid dweller in every fuch town, &c., towards the pay- 

(«} Rtx V. Jolifft, % Term Rep. 90. The only point tliere decided Wras 
that the party rated, having a nitre liberty of padage, was not rateable : 
the Court referved giving any opinion whether the occupier ol the land, 
making fuch a profit of it, was rateable; and this was obferved by 
9 oytey J> at the concliifion of this cife. 

(A) aTerpi/Jrp. ai. 
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ment of fuch afleilment.** Whereas the flat. 43 £//z- 
C.2., on which this rate is founded, fpecifies certain 
fubje£^ matters of rating, namely, ** lands, houfes, 
tithes, coal-mines, and faleable underwoods,” in rc- 
fpe£l of which the occupiers are to be rated: and 
Lord Loughborough (o), in giving the judgment of 
the court of Exchequer Chamber, in Atkins v. Davis^ 
fo far from thinking that the conftru£lion put upon 
the ftat. 43 Eliz» would govern that of the 27th Eliz. 
that he rather excludes any analogy between them, either 
in fpirit or letter. And every thing which was faid as 
to the entirety of the rate upon the profits in the par¬ 
ticular diftri^ was extrajudicial \ inafmuch as it was 
enough to fuftain the diflrefs fo;r the rate in the a 61 ion 
of trefpafs againft the conftables, that there was any rate¬ 
able property within the diilri£t. The fame queftion has 
been often agitated fince, and has been decided in differ¬ 
ent ways with refpe£f to canals; but at laft the rule 
feems to have been fettled in The King v. Page (^), and 
other cafes, that the profits are rateable in the parifhes 
where they refpe£lively become due. This is not like 
the cafe of a farm or garden, the produce of which is 
fent to market in another parifh. Real property is 
neceffarily rateable in the place where it lies, by the words 
of the ftat. 43 EHz .; but this is property fui generis, 
not within any of the terms of that ftatute : it is more 
like an eafement: the corporation have no other ufe of 
the foil than merely to col[e^ the water upon it before it 
is diftributed, and the refervoir is no further diftinguifh- 
able from the pipes than as being larger: when the 
whole is fhut up it is no more than a fyftem of ma- 


(«) Cald, 3x7. 

( 4 ) 4 rtrm Rep, 543. And vide Rex v. The Steffordjhue and mrt^er. 
fiire Canal Ccmpanjt 8 Term Rep. 340., anti Rex v. Tbt Leedt and lAverpetl 
Canal Cmpanj^ $EaJlf 335. 

chinery 
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chinery confiding of one long trunk, vith its terminate x8ii. 

Sng branches containing a quantity of water, and lying — 

in difiFerent parilhes; and the pipes in the one cafe, aMufi 

though covered with the foil in order to protect them from of 

injury, are as much vijible property in the refpeftive Bath. 

pariihes where they are laid, in the true fenfe of the 
term, as the refervoir, fuppofing the fubje£t matter it- 
felf to be rateable. Indeed the moil; meritorious parts 
of the machinery for the production of the profits may 
be faid to be the pipes, which convey the water from the 
fpot, where it is of little or no value, to the places wh^e it 
is delivered, and becomes valuable on account of the 
profit there derived from it. It is not pretended that the 
pipest as fuch, are rateable within the 43 JE'/iz.: then 
how is the refemxnr^ as fuch, more rateable ? The term 
inhabitants^ fpoken of in the ftatute as liable to be rated, 
means rejident inhabitants within the pariih, as is now 
fettled by feveral late cafes {a) in this court. The cor¬ 
poration therefore, who had no officer refiding on the 
property, are not within the dcfcription. But it is at¬ 
tempted to bring them within the defcription of occu¬ 
piers of lands or houfes. But the refervoir, though in 
the (hape of a building, is certainly no houfe within the 
plain meaning of that word in the ftatute: their officer 
has no refidence there, nor was it ever ufed as fuch. 

Neither is it land : the local a£l: does not give it to the 
corporation as land ; they have only the privilege of exca¬ 
vating the ground, and excluding the foil, of ereCting 
conduits, &c., and of laying their pipes under ground 
for the purpofe of fupplying the inhabitants of Bath^ &c. 
with water. ^Lord Ellenborough C. J. They muft have 

(«} V. Niebtlfonf ttEaflf 330. Wtlttamt r.^enet, it, 346.} and 
Ee» V. 7be Bjfief »f EMbtfitr and Otbtrst ii, 353. were cited. 

an 
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an intereft in the land on which the refervoir is made r 

the building itfelf mud be upon the land.] Then the 

fame confideration mull apply to the pipes which fupply 

the water, and which are laid into the foil: and there 

will be no dilEculty in apportioning the rate, between 

the parifh where the water is firft coIle£ted, and the 

parilhes where it is afterwards didributed and the benefit 

received. [Lord Ellenhorough C. J. ^ I confefs I have 
* 

great difficulty in dillinguiffiing between the cafe of 
water colle£led in a trunk or refervoir fo many yards 
wide, or in pipes fo many inches wide, each being at¬ 
tached to the foil.] The refervoir is no more than a 
large pipe. The water as foon as it is feparated from 
the land is only perfonal property. J. The re¬ 

fervoir with the water in it would all defeend to the 
heir.] The water would follow the refervoir, as an ac- 
ceflary does the principal: but an ejedment (a) would 
not lie for a fpring of water, as fuch: no praecipe would lie 
for water {V ); a grant of water would not carry the foil, 
but the grant Ihould be of the foil covered with water : 
there can be no property in running water till it is re¬ 
duced into pofTeffion. It is however the water alone 
which yields the profit in this cafe; for the refervoir 
and the pipes are in themfelvcs burthenfome inflcad of 
profitable. 


The Court feemed to entertain no doubt, at the conclu- 
fion of the argument on a former day of the term, that 
the property in queflion was rateable as land; but faid 
they would look into the cafes before they delivered their 
final opinion. And now 


(«) Vide CbailtMr v. ‘llcaatf Ydv. 14]. Brownl. 14ft* and P^b. 167. 

Lord 
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Lord Ellenborouch C. J. (After Hating the cafe.) 
The mayor, aldermen, and citizens of Bath muH be 
rated under the Hat. 43 Eliz.^ if at all, for the defcription 
of property within mentioned, either in the cliara£ter of 
inhabitants of the pariOi of Lyncomb and Widcomb, or 
as the eccupiers of fome of the different kinds of property 
particularly fpecified in the aft as the fubjeds of rate. 
Under various late decifions, and particularly that o£ 
the King V. Nichoi/on, 12 Eafi 230, in which the feveral 
cafes on the fubjeft are referred to, and which have 
been again cited on the prefent argument, it has been 
eftabliflied as the found conftru£l;ion of the flatute 
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43 EJiz,. that the word inhabitaMs in that aB is only 
fatisiied by a refidence within the parifh. And as there 
is no doubt that the corporation of Bath are not refidents, 
they cannot be charged eo nomine, as inhabitants^ in this 
cafe; and therefore, if rateable at all, mult be rated as 
the occupiers of fome of the feveral deferiptions of pro¬ 
perty enumerated in the a 61 . That they are occupiers 
of the refervoirsy which they are empowered to make, 
and in which the water, wliich they are alfo authorized 
tocollefl, is kept; and refervoirs and the water 

hept therein are comprehended within the legal defcrip¬ 
tion of landt (one of the deferiptions of rateable pro¬ 
perty mentioned in the ftat. 43 Eliz.) will not admit of 
a doubt: and it is equally unquellionable, that they con- 
ftitute local and viftble- property in the parifh of Lyni 
comb and Widcomb, where they are fituate. This dlf- 
pofes of the firft queftion fubmitted to our opinion j 
viz. whether the corporation is liable to be rated at all 
for their property in the parifh of Lyncomb and Widcombf 
where the land lies in which the fprings and refervoirs 


are 



6zo 

i8ii. 

The KiNTf 
agaiaft 

The Corpora' 
tion of 
Bath. 


CASES IN MICHAELMAS TERM 

are fituate. As to the fecond queftion. Whether the 
corporation is liable to be rated in this parilh for the 
•whole of the profits of the water which flows from 
the fprings and refervoirs, or only for the profits col- 
leAcd in this particular parifh ? It fhould feem to follow 
as a confequence from what has been faid already, that 
if the corporation of Bath be occupiers of any local 
vifible property, producing profit in any other parifh, 
and falling by reafonable conftru£lion within the fame 
defeription of property as the refervoirs already men¬ 
tioned, they fhould be liable in like manner to be rated 
for it, pro tanto, in fuch other parifh. The ^ater it 
dated to be conveyed from the refervoirs in Lyncomb 
and IVidcombi over the river Avortf and thence diftri- 
buted into and through the feveral parifhes in the city 
of Bathi and condu£Ied to the houfes of the inhabitants 
there by means of main pipes and fmaller pipes derived 
from thefe refervoirs, and for which the occupiers of 
the feveral houfes in thefe parifhes in Bath which are fo 
fupplied, pay a water-rent to the corporation. As fo 
large a portion of the apparatus by the aid of which 
the water is conveyed along the two feveral parifhes 
in Bathi and the foil itfelf within thefe parifhes on which 
thefe pipes red, and on which foil the corporation are 
certainly under the powers of this fpecial authorized 
to lay them, mud be confidered as mainly conducive to 
the acquiring the water rent, which in fo large a propor- 
tion, (namely ii to or 550/. out of 600/.) is re¬ 
ceived for the ufe of it in the two Bath parifhes, 
it is impoffible to fay that the cofporation ought to be 
rated as they are, that is, for the whole of fuch profits 
in the parifh of Lyncomb and Widcomb and if 

they 
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they ought not to have been fo ratedi the rate appealed 
againft mud be quaihed. A great deal of ftrefs has been 
laid in the argument of this cafej on the part of the 
refpondentsi on the fuppofed authority of the cafe of 
Atkins and Others v. Davis and Others, reported in 
Cold, 313 i but as the judges of the court of K,B, 
were equally divided, no decifion which can be relied on 
as authority was come to in this court. And although 
it may be collefted from Lord Loughborough*s judgment 
in the Exchequer Chamber, that he* thought that the 

proper place where the value of the whole is to be 
taken is the fountain head, from which the whole is to 
be diftributedthereby intimating two things; firft, 
that the whole profit Ihould be aflefled at one place, and 
fecondly, that fuch one place Ihould be the fountain 
head: yet he adds, ** however it is not very material to 
confider that; for upon the prefent aftion it is cer¬ 
tainly fufficient to warrant the levying die diftrefs,that here 
was a foundation to make a rate, and fome property rate¬ 
able.” And indeed upon that ground, viz. of the form 
of the action, which aflumed the diftrefs to be illegal in 
toto, and upon the dificrence which is to be found in the 
language of the ftats. 27 and the 43 EHz, did the united 
judgment of the court of Exchequer Chamber proceed, 
and not upon the fuppofed rateability of the whole pro¬ 
fits at the fountain head. In order to decide the quef- 
tions referved for our determination upon this cafe, it 
is by no means neceflary or proper for us to pronounce 
in what parifties befides that of Lyncomb and Widcomb, 
and in what proportions the corporation fliall be in fu¬ 
ture charged: indeed we have no adequate materials 
before us for fuch a decifion: it is enough upon the pre- 
VoL. XIV. T t Cent 
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fent occafion to ftate that the rate In queftion, by which^ 
the corporation has been charged for the •whole of their 
profits in that one parifli, is on that account bad, and 
muft be qualhedi 


fhur/jjjf 
A'av, zXth. 


Dilnison and Others Mair, 


cafe arofe upon the fame covenant as was< 
before dated "in the cafe of Denifon v. Richard^ 


In covenant 
upon a deed of 
indemnity, 
whereby tH© 
plaintiffs cove> 
lianted to in¬ 
demnify the 

Bankof£B£.w naiit for indemnifying the plaintifts, who had indemni- 
sdvsnccs ^ 

to L, and B, on ficd the bank for their advances to Lc’wttdes and Batefon^ 

bills of ex- having fet down Jooo/. oppofite to his name in the 


Jon (rt) -y (this defendant being another of the fub-con- 
trafting parties of the third part'in the deed of covc- 


fchedule •,) and came on upon a rule to flicw caufc why 
it Ihoulcl not be referred to the Mafter to fee what was 
due for principal and intereft on the deed of covenant. 


change, to the 
amount of 
100,000/., and 
the defendant 
and others 
agreed to fob- 

indemnify ilie . . 

plaintiffs to the upon which tills adlion was broughtand alfo to tax the 

certain'al^uot" plaintiffs’ cofts V- and why the plaintiffs fno.uld not be ?t 

whiduhe de-^ .fibcrty to fign final judgment thereon, without execut- 

pon'ionWM**' ^ inquiry of damages. This was founded 

5000/.; and upon ail affidavit that the action was brought to reco- 
the plaintiffs al* * ° 

leged that they ygi- < qoo/. due from tlic defendant upon the deed> 
h.id been obliged 

to pay the whole wherein tlic defendant feverally covenanted with the 
the°ihnkjand plaintiffs to-indemnify tliem to that extent agairift all 

thede^^dant demands, &c. of the Bank of England, on account o£ 

bis proportion 
of 5000/.; in, 
which action 

the plaintiffs had judgment upen demurrer; the Court refufid to refer it to the Mafter fo 
compute the principal and inteieft due on the died } confidLring that it was not a mere 
queftion of computation of principal and inteicft, hut that it was open to the defendant 
before the ftieriff’t jury to enter into queflions of collateral fatisfaflion of the plaintiffs* 
demand from (ecurlties and effects of L. and B , tlie principals, in their hands. 


bills to tlie amount pf ioo,ooq/., and intereff, difeounted 


(d) Ante, 191. 


by 
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l>y them, and to which the plaintiffs had become parties, 
and which Turn of 100,000/. the plaintiffs had been called 
upon and obliged to pay, and had paid to the bank in 
purfuance of the faid deed. That neither the defendant, 
nor any other perfon for or on his account, had paid to 
the plaintiffs the faid 5000/., or any part thereof. And 
that judgment was given on the 15th of November in-^ 
ftant for the plaintiffs againfl the defendant, on a demurrer 
to the declaration. 

The defendant's aflidavit flatcd in anfwer, tliat the 
deed in queftion contained a covenant by Lowndes and 
Batefon to the other parties thereto to provide for, pay, 
and difcharge out of their {L, and own money the 
feveral bills of exchange to be drawn, accepted, or in» 
dorfed by the plaintiffs, in the manner ftated, when and 
as they became due, and to indemnify the plaintiffs 
from all payments to the Bank or others thereupon j and 
alfo to indemnify the defendant, and the other parties of 
the third part, from all lofe and demands, &c. on ac¬ 
count of their engagements refpe£ling the fame. And 
further, that in order to indemnify the plaintiffs, and to 
provide money for taking up and difeharging the feveral 
bills mentioned to the amount of 100,000/., Lowndes 
and Batefon did, fubfequent to the deed of covenant, de^^ 
liver to the plaintiffs or fame of them^ or to fitne perfon on 
their behalf divers bills of exchange, promiffory notes, 
and other fecurities, and alfo divers goods and other 
effe^Js to a very great amount; fome part of whifh th® 
plaintiffs, or fonic of them, or fome perfon on their 
behalf, haye received and fold ; and other part of ^hich 
the plaintiffs,* or fome perfon on their behalf, have now 
In thFit poffeifion, as the defendant believes ; and that the 
^ "It % defeod;»U| 


i8it. 

Denisoit 

againi 

Mau, 
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defendant was advifed and believes, that fuch bills of ex¬ 
change, &c. and other efFe£ts, ought to be applied in 
part difcharge of the defendant’s covenant for which the 
aflion is brought. 

Parhy Littledaki and J. Clarke now refilled the rule, 
as a novel attempt not warranted by former precedents, 
which have been confined to cafes where the amount of 
the damages has depended upon a mere calculation of 
figures. Whereas here, though the defendant’s indem¬ 
nity could not be extended beyond, yet it might fall 
(hort of 5000/.; and within that amount the damages are 
uncertain. It is in efFe£l no more than an aflion for 
money paid to the ufe of another, for which the defend¬ 
ant fs guarantee. It would be competent to the defend¬ 
ant to fhew before the IherifF’s jury that the plaintiffs 
had not been damnified to the full extent, or at lead that 
they had fince received part payment from the princi¬ 
pals ; and as inlcreft is not contra£led in terms to be 
paid, it would reft witli the jury whether or not they, 
chofe to give it. Where a penalty is referred, the flat. 
8 & 9 W, 3. r. II. direfls that the jury fliall aflefs the 
damages; and this is the fame thing in effeft. The 
cafes on this point are colledlcd in Mr. Serjt. Williamses 
note to Holdipp v. Otiuay (/*), and the authority moft 
in favour of the application is what is faid by Buller J. 
in Thelliijfon v. Fletcher {b)j that writs of inquiry are often 
fued out in cafes whdlre they are not neceflary; as for 
inftance, in aftions on covenants for the payment of a 
fum certain : for which he cimS"Holdipp v. Otway. But 
that was debt upon a bill obligatory for a certain fum : 

(<i) t Sound, loj. (A) 316. 

*'anJ 
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and in Thellujfon v. Fletcher^ which was npon a policy pf 
infurance, a writ of inquiry had been executed. There 
are indeed three cafes in covenant where limilar motions 
have been granted: Berthen v. Street (a), where it was 
referred to the Mafter to compute principal and intereft 
on a mortgage; and Byra/t Johnfon{b)t to compute 
what was due for rent; the only breach afligned beii)g 

for non-payment of rent; and Meg^ifon v.-——. (<■), 

on an award : in all thefe the debt was certain, and was 
not liable to be varied in amount otherwife than by part 
payments. But a fimilar motion was denied in MeJJin 
V. Lord Majfareene (d ); which was alTumpfit on a foreign 
judgment, into the conflderation of which the defendant 
might enter; and in Maunfell v. Lord Majfar^int {f)» 
which was upon a bill of exchange for 200/. Irj^, the 
value of which varied with the exchange ; and in Palin 
v.Nichol/on (/)jin ana£tion on a bottomree bond. Even in 
the cafe of a common bill of exchange, the Court refufed 
to refer it to the officer to compute charges andexpences[^g)i 
or even interejl on a judgment obtained on a bilji of ex¬ 
change (/j). 


61^ 

18x1. 

Maii. 


The Attorney-General^ Barrow^ and Taddy, contra, infilled 
that this application was fupported by the precedents and 
in principle, there being a fum certain to be recovered, and 
therefore needing no writ of inquiry to inform the con- 
fciencc of the Court, which was only fought for delay. 
This cafe in no rcfpe£l differs from the common pradiice 
w'ith rcfpedl to promiffory notes and bills of exchange, 

(a) ifftrm Tiep, {i) JA. 410. 

(e) IJ. 37 G. 3. TiJd's Prae. 516. 3d edit. 

{d) ^'TermPe^ 493 - (0 sTerm RepAj. 

If) E. 38 G. 3. Tidd't Prac. chap, %%, 

(f) GaldJ'midv. “Jaitef 2 Bof, & Pull. 55, 

[h)^ffeljsn V. SberiJartf 8 Term Rep. 395. 

T13 ih 
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\t,e Blanc J. How does it appear that neither more nor 
)/> .cfs than 5000/. can be due to the plaintiffs upon thid 
inftrument ?] The plaintiffs allege that they have paid 
to the JBank the entire fum of ico,ooo/., of which the 
5000/. agreed to be paid by the defendant in that eyent 
is an aliquot proportion : and the defendant has not put 
that fa£t in ilfue. Then fuppoling it to be true, as the 
defendant infifts, that Lonvndes and Batefon, the princi¬ 
pals, have made depofits with the plaintiffs, which may 
eventually reduce the balance J it would not be compc-s 
tent to the defendant to enter into that account before 


the Ihcriff upon a writ of inquiry j but that would be a 
fubjeft matter for the cognizance of a court of equity. 
At law the defendant is anfwerable to the plaintiffs for 
the whole fum which they have been obliged to pay to 
the Banki If what has taken place operated as a full or 
jpart payment, or might have been fet off to the demand 
in this aftion, the defendant Ihould have pleaded or 
given notice of it. But the fa£l: itfelf is only fuggefted 
upon beli^. There is therefore nothing to inquire of 
in this cafe but the amount of principal and intereft: 
and even if there have been any partial payment made to 
cut down the amount, it is no more than what the Mafter 
may compute, as in cafes of bills of exchange, or mortgage 
deeds, in which latter cafe there are frequently collate- 
tal fecurities for payment of the principal. {Bayleyh 
having obferved that there was no ftipulation in the deed 
to pay intereft } they anfwcreS that it was often the fame 
in bills of exchange and promiffory notes : but Lord El* 
lenhorou^h C. J. faid, that the courfe of dealing in the 
mercantile world was fo univerfal to allow intereft on 
fuch inftruments, that it might be confidered as in the 
contemplation of the parties at the time.] This is an 

lX advance 
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•advance of money for another, which always carries i8ii. 
intereft. *■ " ■ 

Dinisom 

again/! 

Lord Ellenborough C. J. If we were to make this 
rule abfolute, we (hould be going further than it has been 
the practice of the Court to do upon applications of this 
kind. The Court are called upon to fay what daipages 
are due to thefe plaintiffs for the breach of the defend¬ 
ant’s covenant of indemnity j and they have always been 
in the courfe of delegating fuch an inquiry to a jury, 
except in certain cafes w'here the demand being in its 
nature certain, it is pcrfe'dly clear to the Court what the 
damages mult be j and in thofe cafes they will, on die 
application of the plaintiff after interlocutory judgment, 
delegate the fundlioii to tlieir own officer of computing 
principal and intercll. It was fo done in the cafe of 
Holdipp V. Otway »• and fince that time the pradtice has 
become frequent in cafes of bills of exchange and pro- 
miffory notes, where a fuin certain is to be recovered, 

' So in the cafe of mortgages, the Mailer has been in the 
pradlice of taking the account of payments in fatisfac- 
tion by the mortgagor, againfl the claim of principal and 
intereft referred by the mortgage deed ; and poffibly he 
may have inquired in feme cafes into collateral fatisfac- 
tion from other fourccs *, though that may perhaps be 
doubtful if the queftion comes to be confidered. But 
in this cafe much collateral Inquiry may be gone into 
before a jury, as to what fatisfadlion the plaintiffs maj' 
have received from collateral fources j and it is not con¬ 
fined to a mere computation of principal and intereft. 

It would be a great innovation upon our general 
practice, and would be attended with fome inconve- 

T t 4 nience. 



628 


x8ii. 

Dxnison 

agalnfi 

Maii. 


CASES IK MICHAELMAS TERM, &c. 

nlence, to fend fuch an inquiry to the Mafter. I hold 
this opinion notwithilanding I am fatisfied that the true 
motive of the defendant in refilling the application is for 
delay: but I cannoty in order to defeat that purpofcy 
overleap the bounds which the Court has wifely fet to 
itfelf for adminiftering jufticc upon thefe occafions. 

Per Curiam, Rule difeharged. 
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ACTION ON THE CASE. 

1. malicioufly arrelling and 
J? imprironing the plaintiff upon 
a plaint in the fheriff’s court of Lon¬ 
don. See Jurifdilliont i. 

2. An adion for an injury to the in¬ 

heritance lies by the reverfioner, 
pending the term againfl: the tenant, 
tor incloilng and cultivating wafte 
included in the demife, and for con¬ 
tinuing the grievance. The Provofl 
and Scholars of ^een*t CollegCf Ox¬ 
ford V. Hattett, M. 52 G. 3. 489 

AGREEMENT. 

I* Jt. having agreed to execute a leafe 
of premifts to B., who was to pay 
a certain fum for it j if who was 
let into poifefllon, accept a bill for 
the confideration-money,* drawn on 
him by A.t it is no defence to an 
a^ion on the bill by A. againft B. 
that the former refufed to execute 
the leafe; but his remedy is on the 
agreement. Moggrtdge v. JoneSf M. 
52 G. 3. 486 

2. Under a contraA to purchafe 300 
tons of Camfeaehy logwood} at 35/. 


per ton, &c. to be of real merchant¬ 
able quality ; and fuch as might be 
determined to be othenyife by im¬ 
partial judges to be rejeded; the 
vendee is bound to take fo much of 
the wood tendered as turned out to 
be of the fort defcribed, at the con- 
tra£l price : though it appeared at 
the time that a part, which was 
afterwards afcertained to be 16 out 
of the 300 tons, was of a different 
and inferior defeription. Graham v, 
Jackfon, M, 52 G. 3. 498 

ANNUITY. 

Where hufband and wife, by deed 
granting an annuity charged on the 
ellate of the wife, demifed, for fur¬ 
ther fecurity, fuch eftate to E. B, a 
truftec, for a term of 99 years, if 
the wife fhould fo long live, upon 
truft, to permit the wife to receive 
and take the rents. See., until default 
made in payment (A the annuity / and 
in cafe of any fuch default then in 
tru/l, in cafe the annuity Jhould he in 
arrear for 20 days, being lawfully 
demanded, that it fhould be lawful 
' for 



ARREST. 


ASSUMPSIT. 
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for the truilee, from time to time, 
out of the rents, See , or by demife, 
mortgage, or fale. See , /o raife and 
pay the grantee the arrears and 
charges, and to permit the wife to 
take the refidoe, &c. It feema that 
a memorial of fucli deed inrolled, 
Rating at firft that £. B. was a trul- 
tee nominated and appointed on be¬ 
half of ihzgrantee } and after Hating 
the grant of the annuity, “ vj'th the 
vfual powers of dll'!refs and entryf* 
(not Hating particidatly wliat tliofe 
powers were as applicable to the 
iruHs of the term,) proceeding to 
Hate the demife of the term by the 
hufband and wife to the truHec, in 
irujl to permit the wife to receive 
and take the rents, fee., wiiil de/anh 
made in payment of the aiinnity, 
and in cafe of any fuch defau't, 
then in trujifor feturing the due pay¬ 
ment of the annuity and coJls% See. is 
not a valid memorial, inafmiich as it 
omits to Hate for whom B. li. war 
a truHee during the 20 days after the 
annuity fkould le in at rear till the ex¬ 
piration of which time he was not a 
Irhilce for fecuiing the due paymeiit 
of It. Bradford v. Burland, M. 

^zG.u 445 

Chixie, whether a fine, if levied 
before the memorial inrolled, is an 
nfurauce, within the meaning of the 
Jiiir.uiiy aft, 17 G.3. c. 26., rcqniied 
to be tntiiiurializcd. Hid 

ARREST. 

0 

. See Privilege of Parliament^ for 
the breach of which the Speaker of * 
the Houfe of Commons may iflue 
his warrant to the proper officer, 
under which, if the party refufe to 
open his door-and admit the officer, 
after demand made and notification 
of his bufinefs, the officer may break 
into the houfe, aa he may in all cafes 
of executing procefs of contempt 
tfioed by courts of JuHice, See 


further Burdett v.Ahholtt E. 51 ( 7 * 3 . 

154, See. 

2. Theofficcr charged with making fuch 
arrdl may, if he find it ncccflciry to 
the execution of his warrant, and to 
prevent perfonal danger to himfelf 
and his ordinary affiltants, from a 
mob affembled in extraordinary 
numbers, and with a fhew of force 
to overawe the civil pow'er, call in 
the affilfance of the military, ihid. 

3. And evidence of a£fs of violence of 

the mob committed in parts adja» 
cent, though out of view and hear¬ 
ing of the |Haintifl' in his houfe, ap¬ 
pearing to be comiedfed with the 
Idnic put pole, is admiffible to fhew 
the danger and difficulty of execut¬ 
ing tlis warrant by force againH the 
plainiiH in his own houfe, without 
the aid and protcdlion of the mili¬ 
tary, Hid. f 8 j 

4. An allegation that the plaintiff was 

“ arrejled under and by viiiue of 
the plaint,’* (i. e. in the flierlfr’s 
court oiLondon.) is proved by flicw¬ 
ing the plaint entered, and the fub- 
fequent arreH; though it alfo ap¬ 
peared that the officer making the 
arreH firll received a paper in the 
nature of a warrant, (but which 
was no warrant, but only the parol 
dircdlion of the HierifF, which is 
good by the cullom, reduced into 
writing to avoid mlHake,) directing 
him to make the arreH ; and though 
the H. 12 G. I. c. 29. requires a 
previous affidavit of the debt, which 
had been made in this cafe, jirun- 
dellv.Whitet T. 51 G. 3. 216 

ASSUMPSIT. 

1. Proof of the execution of a bill of 
fale of a fhip to the defendant is not 
evidence to charge him as an owner 
with Hores furnifiicd to the (hip, 
without fliewing his affent to fuch 
fale. Neither is the regiHer of the 
fhip, naming him as a part-owner, 
made by and upon the oaths of 

others^ 
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tottiefs, priin^ facie evidence to 
charge him as owner, without his 
afTent or adoption. Tinkler v. IVal- 
pohi T. 51 G. 3. 226 

4 k A tradcfman at one port receiving 
an order to forward goods to a per* 
Ton at another port, by a common 
fea carrier, does not fiifliciently 
perform the order by depofiiing the 
goods at the recelving-houfe of fuch 
carrier, with directions to be for¬ 
warded to their place of deflioation, 
if the goods, being much above tlie 
value of 5/., to which the carrier’s 
liability was notorioufly limited, be 
not fpccialiy entered and paid for 
accordingly: fur fuch tradefman 
has an implied authority, and it is 
his duty, to pay any extia charge 
neceflar) to iiifure the refponfibility 
of the carrier. to the party from 
whom he received the or jcr,*thougli 
only general in the terms of it c and 
in caie of non-delivery by the car¬ 
rier, whole refponlihility was loll 
for want of fuch fpecial entry and 
payment, the tradtfman cannot re¬ 
cover the value of the goods againll: 
the perfon from whom he received 
the order. Clarke v. Hulchinsi M. 

5^6.3. 47 S 

3. Indebitatus AlTiunplit lies to recover 

del credere commilfi>)ns for gn.i- 
rantying fums infured upon policies; 
fuch commifiions being due upon 
entering into the contrail of gna- 
rantie. And after judgment by dt- 
faiilt, the defendants cannot be al¬ 
lowed on a writ of inquiry to fet off, 
in reduclionof damages, the amount 
of lofles not indemnified. Caru- 
there and Another v. Graham and 
Anothery M, 52 G. 3- 578 

4. Kelly rcfiding abroad having re¬ 
mitted bills on tngland to the de* 
fendants, his bankers in Londony 
with diicClions in the letters inclof* 
ing fuch bills to pay the amount 
in certain fpecihed proportions to 
the plaintiff and other creditors of 
Kellyf who would produce thc.ir 


letters of advice from him on the 
fubjeil; and defiring the amount 
paid to each peifon to be put on the 
back of their refpedlive bills ; and 
that every bill paid off (hould be 
cancelled ; and the plaintiff having 
before the bills became due givea 
notice to the defendants that be had 
received a letter from Kelly order^i 
ing payment of his debt out of that 
remittance, and having offered them 
an indemnity if they would hand 
over one of the bills to him ; but 
the defendants re/ufed to indorfe the 
bill ncyny, or to uQ upon the letter; 
admitting, however, that they had 
received the diredlions to apply the 
money : and In faft the defendants 
did afterwards receive the money on 
the bills when due : held that they 
did not by the mere adt of receiving > 
the bills, and afterwards the prO'‘> 
dnee of them, with fuch diredlions, 
and witiiout any affent on their part 
to the piirpofcs of the letter, and 
ftill more againll their exprefs dif- 
fent, bind themfclves to the plaintllf 
fi) to apply the money in difehargs 
of his debt due to him from Kelly ; 
and conlcqucntly that the plaintiff, 
(between whom and the defendant 
there was no privity of contradl cx- 
prtfs or implied, but on the con¬ 
trary it was icpndiated,) could not 
inaii’.tain an adtiun againll the de- 
fe-iJants as for money had and re¬ 
ceived by tliem to his ufe. But 
that the property in the bills and 
their produce Hill continued in the 
remitter. IVilliams v. Everett and 
Otiers, M. ^2 G. 582 

5. Ijuc money paid into a banking- 
houle fur the purpufe of taking 
up a particular bill, which was 
lying there lor payment; though 
the bunker’s clerk faid at the time 
that he could not give up the bill 
till he had feen his niafter ; was held 
to be money had and received to 
the ufc of the then owner and holder 
of the bill ( and could not be ap- 
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632 , BANKRUPT. 


]ilied by the bankers to the general 
account of the acceptor who paid I 
in the money. Dt Bernales v. FuU 
Ur Mid Other ft H. .50 (r. 3. cited 
ih, 590 

• BAIL. 

The bail are entitled to be difcharged 
upon their bankrupt principal’s ob¬ 
taining his cetciiicate before the 
time allowed to them by the in¬ 
dulgence of the court for rendering 
their principaU is out» i. e. before 
the appearance day of the lall Scire 
facias. But the bail not having ap¬ 
plied in time to enter an exoneretur 
OR the bail piecC) till after the mo¬ 
ney levied upon them, they can only 
be relieved on payment of colh. 
Mannin v. Partridge and Another^ 
hail of God/balt, M, 52 G. 3. 

599 

BANK-NOTE^. 

Theexchangingguineas for bank-notes, 
taking the guineas in fuch exchange 
at a higher value than they were cur¬ 
rent for by the king’s proclamation, 
is not an offence againft the ilatute 
5 & 6 Ed. 6. c. 19. Ti&e King v. 
DeTongCtT. 5i(?. 3. 402 

BANKRUPT, 

See Vendor and Vendee. Wit- 

MESS, 1. 

A plaintiff*in an aiSlion fora breach of 
promtfe of marriage, having reco¬ 
vered above too/, damages againff 
a trader, who, between verdi^ and 
judgment, committed an adt of ' 
bankruptcy: held that the debt 
due upon the judgment after it was 
entered up was not a good peti¬ 
tioning creditor’s debt, whereon to 
found a commiifion againft fuch 
trader. In the matter of John 
Cheirlee a bankrupt, 7 *. 51 G. 3* 197 


BASTARDY, ORDER OF, 

Under the ftatutes concerning baffards, 
no order of filiation or for payment 
of the expences can be made, unlefs 
the child be born alive 7 he King 
V. De Brouquens, T. 51 G. 3. 277 

BILLS OF EXerfANOE AND 
PROMISSORY NOTES, 

See Pleading, t. 

1 . A. having agreed to execute a leafe 

of premifes to j 9 ., who was to pay 
a certain fum for it; if who was 
let into poflcfllon, accept a bill for 
the confideratioii-money drawn on 
him by A.^ it is no defence to an 
adlion on tlvE; bill by A. againft H. 
that the former refufed to execute 
the leafe ; but his remedy is on the 
agreement. Moggridge Jones, M. 
52 (?. 3. 486 

2. A promiffory note of the defend¬ 

ants, promifing to pay fo much at 
their hankingdmije at W., requires a 
demand of payment there,- in order 
to give the holder a caufe of adlion, 
if it be not paid. Sa/nderfon v. Bowes 
and Others, M% 5203. 500 

3. As to the property in a bill re¬ 
mitted for certain purpofes, fee Af- 
fmnpfit, 4. 

4. As to money paid into a banker’s 
to take up a particular bill, fee Af 
fumpftt, 5. 

BOND. 

I. In trover fur a bond, the plaintiff 
may give parol evidence ofit to fup- 
port the general defeription of the 

’ inftrumcnt in the declaration, with¬ 
out having given the defendant pre¬ 
vious notice to produce it; as the 
nature oPthe adtion gives fufficient 
notice to the defendant of the fub- 
je6l of inquiry, to prepare himfelf to 
produce it, if neceffary, for his de¬ 
fence. How and Another, Executors 
of Nieholis, v. Had, 7 *. 51 G. 3. 

274 
2. A 
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PRESSING, 


4^ The Court would not direft a writ 
of inquiry to be executed upon 
judgment by default in an a^ion of 
debt i but refeired it to the mailer 
to afcertain what was duet upon the 
application of the defendant and 
after cxecuiton executed. Taylor v. 
Cap^, T. 51 (?. 3. 442 

5. A bankrnptr who has been waived 
(or outlawed) and her perfon ar- 
refted and goods taken by the 
ihcrifT, under a writ of capias utla* 
gntam, is not entitled to be relieved 
on fummary motion from fuch ar* 
tell and levy, except upon the 
terms of appearing to the aflion and 
putting in and perfe&ing fpecial 
bail; although the plaintiii had alfo 
proved her debt under the commif- 
iion, and received a dividend; after 
which this a£lion was commenced 
for the balance. SummervU v. Ifa~ 
beVaWatiins andOthers%M, 526.3. 

6. An intervening Sunday is to he 

reckoned' as one of the eight days 
in full term given to bail to render 
their princip^ after the return of 
the writ. Crefwcll v. Green, M» 
5 * . 517 

7. The bail are entitled to bc dif- 
chatged upon their bankrupt prin¬ 
cipal's obtaining his certificate be¬ 
fore the time allowed to them by 
the indulgence of the Court for 
rendering their principal is out; 
i.e. before the appearance day of 
the lad feire facias. But the bail 
not having applied in time to enter 
an exonereter on the bail piece, till 
after the money levied upon them, 
they can only be relieved on pay¬ 
ment of cods. Matinin v. Partridge 
and //nother, bail of Goo^allt M. 

52G. 3. 599 

8. if the attorney employed to pre¬ 
pare a warrant of attorney to con 
xefii judgment, which is to be made 
fubjedl to a defeazance, neglefl to 
inferl fuch defeazance on the war¬ 
rant, which )• reqtqrfd by rule of 
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Court ci .Muiadmatt 42G.>3> the 
fecunty is^ not thereny avoided 
againd the innocent party, but the 
attorney is guilty of a breach of 
duty im^fed 011 him by the Court, 
and aniwerable for it on motion. 
Shaw V. £vantt ilf. St G. 3,. *576 

9. In covenant upon a deed ,of indem¬ 
nity, whereby the plaintiffs cove¬ 
nanted to indemnify the Bank of 
England againd advances to L» and 
B. on bills of' exchange to the 
amount of 100,000/., and the de¬ 
fendant and others ureed to fub- 
indemnify the plaintim to the fame 
amognt in ceriatn aliquot propor¬ 
tions, of which the defendant’s pro¬ 
portion was 5000/.; and the plain¬ 
tiffs alleged that they had been obli¬ 
ged to pay the whole ioo,ooe/. to 
the Bank, and demanded of the de¬ 
fendant his proportion of 5000/., in 
which adiion the plaintiffs had jtidg- 
ment upon demurrer ; the Court 
refufed to refer it to the Mader to 
compute the principal and intered 
due on the deed; confidering that it 
was not a mere quedion of compu¬ 
tation of principal and intered, 
but that it .was open to the.>1de- 
fendant before the fherifT's jury to 
enter into queftioiis of collateral 
fatisfadlion ot the plaintiffs* demand 
from fecurities and effedlsof Z. and 
B t the principals, in their hands. 
Denfon and Othert v. MaWf M, 
5zG. 3. Ctt 

PRESSING. 

It does not appear that the mailer of 
any velTcl is merely, as fuch, ex¬ 
empted by law from being im- 
prefied; and where it appeared to 
the Court that a perfon, whofe 
father was dated to be adling as 
mate on board a coading veflel of 
52 tons, had been jud before ap¬ 
pointed to aft as mader, upon a 
fuppofition that he would be there¬ 
by exempted from being impreil^ 
Xx 2 the 
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the Court refnftd even a rule to 
(hew caufe why he ftiould not be 
brought up by habeas corpus to be 
difcharged from on board a king’s 
ihip, where he was placed after 
having beeft imprcfTed. Aiuhmy 
Batrow's Cafe, T. ji G. 3. 346 

i 

PRINCIPAL AND SURETIES. 

• A bond for the colle£lion aad payment 
over of public duties may be put in 
force againit one of the fureties, 
though he were nut apprized of the 
default of the principal colledor in 
not paying over the duties colU£led 
by him> nor called upon for an in> 
demnity by the commillloners till 
after the difmilTal from office of fuch 
coIleAor. JVaw and Pepyt v. Rowlest 
M. 52 G. 3. 510 

PRIVILEGE OF PARLTA- 
MENT. 

I. To an aflion of trefpafs againft the 
Speaker of the Houfe of Commons 
for forcibly, and with the affiflance 
of armed foldiers, breaking into the 
mefluage of the plaintiff, (the outer 
door being fliut and fattened,) and 
arretting him there, and taking him 
to the Tower of London, and im- 
prifoning him there; it is a ligal 
juttification and bar to plead that 
a parliament was held, which was 
fitting during the period of the trcf- 
paffes complained of; that the plain¬ 
tiff was a member of the Honfe of 
Commons; and that the houfe 
having refolved, ** that a certain 
letter, &c. in Cobhttt'j Wttkly Re- 
'gijtert was a libellous and fcanda* 
luus paper, refledling on the jiitt 
rights and privileges of the houfe; 
and that the plaintiff, who had ad 
mitted that the faid letter, &c 
was printed by his authority, had 
been thereby guilty of a breach of 
the privileges of that houfe and 
having ordered that for his faid 
offence he ftiould be committed to 
' the Tower, and that |he Speaker 

♦ 


ftiould ilTueliis warrant accordingly { 
the defendant, as Speaker, in ex¬ 
ecution of the faid order, iffued his 
warrant to the Serjeant at Arms, 
to whom the execution of fuch 
warrant belonged, to arreft the 
plaintiflF, and commit him to the cuf- 
tody of the Lieutenant of the 
Tow>er; and iflued another warrant 
to the Lieutenant of the Tower, to 
receive and detain the plaintiff in 
cuttody during the pleafure of the 
houfe ; by virtue of which firtt 
warrant the Seijeant at Arms went 
to the meffuage of the plaintiff, 
where he then was, to execute it; 
and becaufe the outwr door was 
fattened, and he could not enter, 
after audible notification of his pur- 
pofe, and demand made of admif- 
iion, he, by the affiftance of the 
faid foldiers, broke and entered the 
plaintiff’s meffuage, and arretted and 
conveyed him to the Tower, where 
he was received and detained in 
cuttody, under the other warrant, 
by the Lieutenant of the Tower, 
Sir Francis Burdett^ Bart. v. The 
Right Honourable Charles Abbott 
Speaker of the tioufe of CommonSf E, 

51^3* X 

2 The Serjeant at Arms of the 
Houfe of Commons, being charged 
with the.execution of the Speaker’s 
warrant for arretting and conveying 
to the Tower the plaintiff, a mem- 
, ber of the houfe, for a breach of 
privilege, is not guilty of any excefs 
of authority in the execution of 
fuch warrant, fo as to make him a 

^ trefpaffcr ab initio, if, upon the re- 
fufal of the plaintiff ^o fubmit to 
the arreft, and his (hutting the 
outer dqpr againft the Seneant, 
who had demanded admiffion for the 
purpofe, and declaring that the 
warrant was illegal, and that he 
would only fubmit to fuperior 
force) and a large mob having 
affembled before the plaintiff’a 
houfe, and inathe ftreeti adjoining. 



PROCESS. 

fo that the Serjeant could not ar- 
reft and convey the plaintilF to the 
Tower) without danger to him- 
felf and his ordinary afliiUnts, if 
at all. by the -mere aid of the*civil 
power; the Serjeant thereupon 
called in aid a large military force; 
and after breaking into the plain¬ 
tiff's houfe, placed a competent 
number of the military therein for 
the purpofe of fecuring a fafe and 
convenient paffage to conduct the 
plaintiff out of the houfe into a 
carnage in waiting, and from thence 
conducted him with a large military 
efcort to the Tower, ufing at the 
fame time every perfonal curtefy to 
his prifoner coiiilftent with the due 
execution of his duty ; which how¬ 
ever will not admit of delay, (bleed¬ 
ing hazard,) in the execution of 
fuch warrant. Francis Burdette 
Bart. V. Francis John Celemanf Efq 
r. 51 G 3. 163 

3. See further, Lvidtneet t. 

PROCESS, 

WaiTS, 

|n trefpafs again(t magiftrates for an 
dune by them ex officio, the 
laintiff mull (liew at nili pmis that 
e proceeded upon a writ fued out 
within (lx months after notice to 
them of the a6iion; although there 
be a continuing caufe of action ; 
and therefore the plaintiff mult 
fhew a return and continuance of 
the firit writ, if the fecond be out 
of the time fixed by the notice. 
^F^on V. Fourniert M. 5a G. 3. 
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PRIZE, 

See iNsvaaMCE, 7. 

pROMISiiORY NOTES* 

^ee OF ExchamCe. 


RECORD. 657 

RATE. ' ; 

See PooES Rates* - 

RECORD. 

If the plaintiff in an a^ion for a ma¬ 
licious profecution offer to prove 
at the trial the original record of 
the indidment and acquittal, or a 
true copy thereof, fuch evidence 
muff be received, though there 
were no order of the Court or fiat, 
of the Attorney*General allowing 
the plaintiff a copy of fuch record f 
but the officer, who, without fuch 
authority, produces the record or 
gives a popy of it to the party, is 
anfwerable for the contempt of 
Court in fo doing ; and the Judge 
at nifi prius would not compel him 
to produce the record in evidence, 
without fuch authority. Legatt v. 
Totterveyt T. 5I G. 3. 30a 

REMITTANCE. 

See Assumpsit, 4. 

REMOVAL, 

See PooE Removal. 

REVERSION, 

Action on the Case, a. 

REVOCATION, 

See PoWEE, 1. 

SACRAMENT, 

See CoRPOEATlON, Z. 

sale. 

Carrier. Vendok anpVinbs^. 

SCIRE FACIAS, 

See Pleading, a* 

SERVANTS, 

See Master and Servant. Wa< 

css. Rats of. 

Xx 3 
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SESSIONS. 

Se* Wages, Kate or, 

SET OFF. 

Commiflions del credere for /^uranty- 
ingr fums infured upon poiicies are 
due upon entering into the con* 
tnA of gurantie, and may be. re¬ 
covered in an a£lion of indebitatus 
aflumpfit; and after judgment by 
default, the defendant cannot fet on 
in rednfkion of damages the amount 
of lofles not indemnified. Camihtrs 
V, Graham, M, 5a G. 3. 578 

SETTLEMENT, 

See Poor Rsmotai.. 

* By ApprtnttceJUip, 

In order to prevent the fettlement of 
an apprentice bound to a mafler 
who was refiding in the pariih under 
a certificate from a friendly fociety, 
by virtue of the ftat. 33 G.^. c, 34. 
it is not fufficienc for the certificated 
parifli merely to produce the cer¬ 
tificate, upon appeal to the felfions 
from an order of removal of the 
apprentice to fuch parifli, but they 
muft alfo fliew that fuck certificate 
. had been delivered to the parifli 
. officers, as mentioned in feS. 17. 
of the afl, before the fervice of the 
apprentice. *rbe Kir^ v. The Inha' 
hUanti of Egremont, 7 ; 51 ( 7 . 3. 253 

See Settle MENT —•hy Hiring and 
Service, i. 

SETTLEMENT —iy Hiring and 
Service. 

Three months after a pauper, under 
age, had hired himfelf generally to 
a brick^Tiaker for a year, they en¬ 
tered into a written contra^, un- 
ftamped and without feals. whereby 
the pauper covenanted and agreed 
10 r*tve his mafler for three yeara, 
to leun-tu make brxkt. Ac. on 
COudtltun of hist mafler finding him 


in board, lodging, and ^lothes, and 
for him to be decently dothed at 
tlie end of the three;years, on con* 
dttion of hia attending the kiln at 
nights: held that this contra^, 
(aiTuming that an infant might bind 
himfelf by any contrafl made for 
his benefit at the time, if legally 
framed,) was no proof of ah appren* 
ticefhip in the contemplation or the 
parties, but only of a new hiring in 
the fame relation of mafler and fer- 
vant as the original hiring; only 
reflraining the fervice to fuch employ 
of the mafler as would enable the 
boy to learn the trade; (for the 
mafler did not bind himfelf to teach 
him the trade.) But if the inten* 
tiun of the parties had appeared to 
be to contralfl for an apprenticeihip, 
yet as fuch contrail was illegal and 
Toid in the form and manner of it, 
it would not have done away the 
original good contra£f of hiring and 
fervice lor a year; and thtj^efore 
the fervant would at an^ rate gain a 
fettlement by ferving bis mafler for 
a year. The King v. The Inhabit 
tantt of Shinfeld, M, 51 G. 3. 541 

SETTLEMENT— by taking a Tene¬ 
ment, 

Where the pauper applied to the owner 
of a farm fur the milking of a covt, 
which it was agreed that he Ihould 
have for the feafon, at 9/.; and the 
, particular cow was then pointed 
out; though nothing was faid as to 
how or where the cow was to be 
fed, further than that he was then 

^ told that the owner’s farming man 
would inform him in what paflure 
the cow would be firjl milked; of 
which he,ivas afterwards iisfoimed ; 
and fo from time to time as the 
paflure war changed : held that thia 
was fnificient evidence of a contra£i 
fur the taking of a pafurefefl cow, 
and by confequence of a tenement 
within the flatute, fo as to confer a 
• fettle* 



Statutes. 


SOUTHWARK ^crough Court. 

• 

fet^lement on the pauper, who rent¬ 
ed another tenement at the fame 
time of the annual value altogether 
of loA The King v. The Inh^Uants 
of Darky Abbey» T. 51 G. 3. a8o 

SHERIFF. 

If upon the execution of a writ of 
capias ad. fatiafaciendum, which re> 
quires the (herifT to take and ieep 
the bodyt fo that he may have it on 
the return-day of the »rit at Wejl~ 
mnfer to fatisfy the fleantiffs of their 
damages, coils, and charges, the 
/heriff*, before the return-day, receive 
the money doe from his prifoner, 
and thereupon liberate him, before 
he has paid it over in fatisfaflion to 
the party entitled to it, he is an> 
fwerable as for an efcape : and his 
return under ihe common rule, of 
cepi corpus, and that he detained 
the prifo,ner uiiiil he fatisiied him 
(the iheriff ) the levy-money indorfed 
on the writ, which he had ready, as 
commanded, &c. is of no avail. 
Slackford and Another t Executrix and 
Executor of Slaciford, v. Aufteut 
Sheriff of Surry ^ M. 462 

SHIP. 

z. Proof of the execution of a bill of 
fate of a fhip to the defendant is not 
evidence ro charge him as an owner 
with (lores furnilhed to the ihtp, 
without (hewing his aflent to fuch 
fnlr. Neither is the regiller of the 
(hip, naming him as a part-owner, 
made by and upon the oaths of 
others, priiha facie evidence -to 
charge him as owner, without his 
affcnt or adoption. Tinkler v. IV^al- 
pale^ T. $x G. 226 

2. Ship docuineuis, fee Injuranie, 1. 

SOUTHWARK BOROUGH 
COURT. 

|. Writs iiTued out of this court 
. againit perfoQS witj^n the bofough 


6 » 

of Southwark are to be direfled to 
the IheriiF of the county, who iflues 
his mandate thereupon to the (heriff 
of the borough ; and not to the bai¬ 
liff in the firft inftanCe. Bowring 
V. Pritchardt T. 51 G. 3. *389 

2. Where a demand for plumber's 
work, and new materials found, 
amounting in value to 8/, was re¬ 
duced below 5/. by the plaintiff's 
taking the old lead and allowing for 
it, indead of ofing it as far-as it 
would go, irt which cafe the ori- , 
ginal demand would have been un¬ 
der ^/., the plaintiff is not entitled 
to hia coils under the Southwark 
borough aA, 46 G. 3- e. 87and it 
is not a demand reduced below 5/. 
by balancing an account wiihin the 
exception iu the 11th fe£liuii. Por¬ 
ter v. PhUpott T. 51 G. 3. 344 

statutes. 

A bon 4 with a condition, reciting 
that the principal obligor, with his 
furetres, became bound as colle^ltor 
of certain duties aifeifed under tlie 
ilat. 43 G. 3. ie. 122.) to the com- 
miifioners afling for the dillridl 
under that ilatiite, for the due 
colle£lion and payment of thofe 
duties to the rcceiver-general, could 
not, it feems, be enforced if the 
ilatute referred to did not authorize 
the colle^ion of thofe duties; 
though in fa<£l the collc£lor had 
received, funis from the fnbjeiSls as 
and for fuch duties. But that {I.1- 
tiite authorizing the duties to be 
-aifeifed and colleded under the 
** regulations of any acl to le paifed 
in the fame feilioii of parliament 
** for confoiidating certain of the pro~ 
“ vifions contained in any a& or p&s 
“ relating to the 'duties un ler the nta- 
** nagement of the commijjiuaers for the 
** affairs of taxes,** See. was held 
to (peak the language of the Irgi- 
llature as from the commencement 
of, and with reference to, the whole 

feffion. 
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SUMMONS. 


fei&on, and to relate to a prior aft| 
with the title referred to» palTed in 
the fame feffions* (r. 99. )> and in- 
dorfed' accordingly with a prior 
date, by virtue of the ftat. 33 G. 3. 
«/i3* 

And fuch bond may be put in 
force againil one of the futeties, 
though he were not apprized of the 
defamt of the principal colle£ior in 
not paying over duties colle^Sed by 
him, nor called upon for an indem* 
nity by the commiflionera till after 
the difmiflal from office of fuch 
colledlor* Nara . and Pepyt v. 
Rovflet, M. 510 

Hen. VIII. 

22. e. 5. (Bridges) 477 


Jtnne. 

It). €. 18. /. 3. (Inrolmeat of 
deeds) 931 

I* 

George I. 

6. r. 18. (Transferrable lhates. 

Nufances) 406 

12. c. 29. (Affidavit of debt) 216 

George II^ 

5. r. 30./. 23. (Bankrupt) 298. 

200 

20. c. 19. /. 2. (Servants in huf- 
bandry) 605 

23. c. 33. /. 19. (Middlefcx 

county court) 301 

32. r. 17. (Excife convidion. 

Summons) 267 


Edw. VI. 

5 &6. r. 19. (Money) 402 

ETvzabeth* 

5. e. 4. (Rating of wages) 395 
18. e 3. (Bullards) 

43. ir. 2. (Boors’rate) 256. 619 

James 1 . 

C.6, (Rating of wages) 395 
Charles I. 

16. r.4. /a. (Continuingftat. 

ofi^. i. r. 6.) 395 


See the general obfervation on 
ftatutes paffed in the latter 
period of Charles i. 

Charles II. 

12. r. 24.7145. (Excife con* 

vidioii) 267 

13. ft.x. e. I. /. 12. (Corpora* 

tion ad) 549 

13 It 14. e. 12. (Poor removal) 251 
(Settlement) 280 

WiUiam and Mary, 

1. e. 18. (Toleration ad) 285 
S A 9. e. II. / 8. (Inquifition 
of damages) 401 


George 111 . 

6. r. 25. (Servants in hufband- 


ry, See.) 6c5 

e. 70. {Bath water ad) 609 

17. c, 26. (AnnoityadJ 445 

19. e (Excife) 267 

34 c. 68. /. 15 & 16. (Ship 

regiftcr) 230 

43 r.46. (Colls) 343 

46. r. 87. ( Sonthioark borough 

court) 344 

49 e. 68. (Ballard) 2;8 

c. 121. (Bankrupt. Wit- 
nefs) ^ 565 

50. e. 4. (Annual indeirmity ad) ^49 


STOCKS, 
Indictment, 2. 

STOPPING IN TRANSITU, 
See Vendor and Vendee, 1. 

SUMMONS. 

The leaving with a woman at the dc* 
fendant’s houfe, whom the witnefs 
believed to be a menial fervant of 
the defendant, a copy of the fum- 
mona to appear and anfwcr to the 
offence charged, (to which woman 



TROVER. 


TRESPASS. 

the origiiml wai alfa fliewn,) is a 
fuffident fummons within the ftat. 
32 G. z. c. 17. The King ▼. Chand- 
/er» 2\ 51 G.3. *67 

SURETIES, 

See Bond, 2. 

TENANT, 

See Landlord and Tenant. 

TOLERATION ACT, 

See Dissenters, 1. 

TRADE, 

See Insurance, 5. 

TREES, 

See Trespass, 2. 

TRESPASS, 

See Privilege. 

1. The plaintiff’s dogs having hunted 
and caught, on the defendant’s land, 
a hare ftarted on the land of an¬ 
other, the property is thereby vefted 
in the plaintiff, who may maintain 
trefpafs agaiiift the defendant for 
afterwards taking away the hare. 
And fo it would be though the 
hare, being quite fpent, had been 
caught up by a labourer of the de- 

' fendant for the benefit of the hmters* 
Church’ooard v. Studdy^ T. jiG. 

249 

2. To an a£lion of trefpafs for cutting 
down and converting, trees, which 
the defendant juftifiM as growing 
upon his foil and freehold, the 

iaintiff replied that the treee were 
is freehold, and not the freehold of 
the defendant: and this was held to 
be proved by (hewing that they 

J ^rew on a certain woody belt, 15; 
cct wide, which furrquuded the 
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plaintiff’s land, but was undivided 
^*'*®*® from the feveral clofet 
adjoining, of which it formed part, 
belonging to different owners} and 
that from time to time the plaiAtiff 
and his anceftors, at their pWfure, 
cut down, for their own ufe, the 
trees growing within the belt, and 
that the feveral owners of the dif¬ 
ferent clofes inclufing the belt, never 
felled trees there, though they felled 
them in other parrs of the fame 
clofes; and that when they made 
fale of their eftates, the trees in the 
belt were never valued by their 
agents, becaufe they were reputed 
and conlidered to belong to the 
plaintiff and his anceftors, in which 
' the feveral owners acquiefeed.' Sir 
Thomas Stanley, Bart, v. fFhite, T. 
51 G. 3. jaz 

3. In trefpafs againft magiftrates for 
an aft done by them ex officio, the 
plaintiff muft (hew at niff prius that 
he proceeded upon a writ fued out 
within fix months after notice to 
them of the aftion, although there 
be a continuing caufe of aftion ^ and 
therefore the plaintiff muft (hew a 
return and continuance of the firfl: 
writ, if the fccond be out of the 
time fixed by the notice. Wejlon v. 
Fournier and Another, M, 52 G. 3. 
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TROVER, 

See Vendor and Vendee. 

In trover for a bond, the plaintiff may 
give parol evidence of it to fupporC 
the general defcriptlon of the inftru- 
ment -in the declaration, without 
having given the defendant previoua 
notice to produce it) as the nature 
of the aftion gives fufficient notice 
to the defendant of the fubjeft of 
inquiry, to prepare himfelf to pro¬ 
duce it, if neceffary, for his defence. 
Hovtand Another, Eteecutors of Ni» 
ehollt, V. Hallp T, gi G.3. 274 


VENDOR 



WAGES, RATE OP. WITN^. 

t 


VENDOR AND VENDEE. 

t. The defendants havi^^ (hM a quan- 
titjr of tibber^ tbfO'Jiyinff iU their 
'own wharf* to t) * lor bills payable 
at a future day; which timber was 
then eftarked by /).» and a fmall 

K it of 4t )vaB forwarded bv the de> 
i^nts to one place* and part to 
another; and then O * before the 
time of payment arHved* fold the 
whole to the plmntiff* who notified 
Ibch (ale |o tne defendants* and was 
anfwered.that it was wry weH\ and 
then* in ^e prefdhce of the defend¬ 
ants* the plaintifiP marked all the 
timber lying ac their wharf* and 
afterwards marked that which had 
been forwarded to the othec two 
ilages: held that the defendants* 
after fuch aflent to the transfer* and 
fuch marking by the plaintiff* could 
not retain or flop any of the timber 
aa in tranfitu upon the fubrcqiient 
infolvency* before the day of pay 
meat* of D * the original vendee, 
to whom payment had been made 
by the plaintiff; whatever queftion 
there might have been as between 
the original vendors and vendee 
StovelJ V. Hughes and Hnother, T- 
510.3. 308 

a. Under a contradc to purchafe 300 
tons of Campeacby logwood* at 35/ 
per ton* &c. to be of real merchant' 
able quality | and fuch as might be 
determinea to be otherwife by im> 
partial fudges, to be rejeAed; the 
vendee is bound to take fo much of 
the wood tendered aa turned out to 
be of the fort defcribed, at the con- 
tra& price { though it appeared at 
the time that a part, which was 
afterwards afcertaincd to be 16 out 
of me too tons* was^ of a different 
auid inierior defcription. Graham 
V. JathJem^ M. 5a G, 3. 

WAGES. RATE GF. 

The ftat. i.e.4>/a having 

oontioued the ftat. 1 jfiat. 1 . 6. , 


the ad and 3d ledltoas of which Ibft 
mentioned ftatute* in extcnlioo of 

S ilat. 5 Elm, 4 * aathpi^ea 
udices in fellions (with the uw* 
[f he conveniently may ) to rate 
the wages of any lahourerst ^c, or 
vforlmen whai/oever, t^e ; thiaCourt 

S ranted'a mandamus to the jufticca, 
;c. of Kent, to hear an application 
of the journeymen millers of that 
county* praying them to make fuch 
rate; which application the jullibea 
had refufed to near upon the merits; 
confideriifg that they bad no jtirff* 
didion over other than the wages of 
fervants in hulbandry. 7 he King v. 
The Jufiieer of Kentf T, 51 G. 3. 

395 


WAIVER, 

See Outlawry. 

WARRANT, 

•S're Arrest. 4 Pkivilec.p of pAit* 

LlAMENl. 

WARRANT OF ATTORNEY. 

If the attorney employed to prepare a 
warrant of attorney to conlefs judg¬ 
ment ; which is to be made fubjed 
to a defeazance* negled to infert 
fuch defeazance on the warrant, 
which is required by rule of Court 
of M, 42 G. 3., the fecurity is not 
thereby avoided againft the innocent 
party; but the attorney is guihy of 
a breach of duty impofed on liim 
by the Court* and aniwerable for it 
•n motion. Shaw v. Evans, M, 

• 52G3. 576 


WASTE* 

See Ac/ion oh the Case* t. 

WITNESS. 

In an adion hy the obligees of a jomt 
and feveral bond againft one of the 
oMigors, who was fnrety for an¬ 
other of them who had become 

bankrupt* 



BRIDGE. 


s. A bond witb a condition, reciting 
that the principal obligor, with his 
fureties, became bound as colledor 
of certain duties aifefTed under \he 
ilat. 43(7.3 (c. IZ2.) to the corn* 
iniffioners a£ling for the ditlridt un¬ 
der that (latute, for the due collec¬ 
tion and payment of thofe duties to 
the recciver-general, could nut, it 
i'ecms, be enforced if the ftatute re¬ 
ferred to did not authorize the 
collection of thofe duties, though in 
fadt the collector had received fums 
from the fuhjeCtii as and for fuch 
duties. But that ilatute authorizing I 
the duties to be aiTefled and collected 
** under the regulations of any aCt I 
** to be paiTed in the fame feffion of 
** parliament for confoUdating eertain | 
** of the provi/ions contained in any \ 
** e£t or aUs relating to the duties un- [ 
** der the management of the commif- 
** Jloners for the affairs of taxes 
&c. was held to fpeak the language 
of the legiilature as from the com¬ 
mencement of, and with reference 
to, the whole fefllon. and to relate 
to a prior aCt, with the title referred 
to, palfed in the fame fefllons, 
(f.‘ 99.) and indorfed accordingly 
with a prior dalf, by virtue of the 
Hat. 33 G. j. c. 13. 

And fuch bond tray be put in 
force againll one of the fureties, 
though he were not appri/.ed of the 
default of the principal culleCtor in 
not paying over duties collected by 
him, nor called upon for an indem¬ 
nity by the comm Iftonera, till after 
the difmiffal from office of fuch col¬ 
lector. Narej and Pepys v. Rowles^ 
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BRIDGE. 

i. A canal company, authorized by 
an aCt of parliament to make the 
river Bain navigable, and to make 
and enlarge certain navigable cuts, 
and build bridges and other works 
connected with the navigation, hav- 


Jng for their otyn benefit made a 
navigable cut and deepened a ford 
which crolTed the highway, and 
thereby rendered a bridge necelTaiy 
for the paflage of the public, which 
was accordingly built at the expence 
of the company in the firft inftance, 
are bound to maintain the Tame $ 
and the bprihen of repair cannot be 
thrown upon the inhabitants of the 
(county) parts of Lindfey^ in the 
county of Lincoln- 
Note —^The company were found to 
have profitable funds for the pur- 
pofe. The King v. Tlte Inhabitants 
of the Parts of Lindfey, in the County 
of Lincoln, T. 51 G. 3.* 317 

2. Though a charter of Ed. 6. granted 
upon the recited prayer of the Inha¬ 
bitants of the borough of Stratford- 
vpon-Avon, that the king would 
rftccm them, the inhabitants, wor¬ 
thy to be made, reduced, and ereSed 
into a body " corporate and poli- 
** tic,” and thereupon proceeding 
to ** grant (without any word of 
“ confirmation) unto the inhabitants 
** of the borough, that the fame 
** borough (hould be a free borough 
** for ever thereafter;” and then 
proceeding tci incorporate them by 
the name of the Bailiffs and Bur- 
geflVs, &c. would, without more, 
imply a new incorporation: yet 
where the fame charter recited that 
it was an ancient borough, in which a 
guild w’as theretofore founded and 
endowed with lands, out of the rents, 
revenues, and profits of which a fehool 
and an alms-.houfe were maintained, 
and a bridge was from time to time 
kept up find repaired; which guild 
was then diflblved, and its lands 
lately come into the king’s hands : 
and further reciting that the inhabit¬ 
ants of the borough, from time imme¬ 
morial, had enjoyed franchifes, liber¬ 
ties, free cufloms, jurifdiSions, pti« 
vileges, exemptions, and immunities, 
by reafon and pretence of the guild, 
and of charters, grants, and con¬ 
firmations 



BRIDGE. 
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CARRIER* 

i 


firmationi to the gnihU am*, oilier- 
wjfe, which the ijihabitauib could 
not then hold and » njoy by the dif- 
fohition of the guild and for other 
caufes, by means whereof it v 
likely that the borougj) and its go^ 
mernment u'ould fall into a worfe 
ftatt!^ without fpeedy remedy j and 
thereupon the inhabitants of the bo 
rough had prayed the king’a favour 
for bettering the borough and govern¬ 
ment thereof, and for fupporting the 
great charges which from time to 
time they were bound to fuftain, to 
be deemed worthy to be made, 5cc. 
a body corporate, &c.: and there¬ 
upon the 'king, after granting to 
the inhabitants of the borough to 
be a corporation (as before ilated), 
granted tliem the fame bounds and 
Timits as the borough and the jurif- 
diSiott thereof from time immemorial 
had extended to t 

And then the king, “ willing 
'that the dnu houfe and fhool fiiould 
be kept up and maintained as there¬ 
tofore, (without naming ^\\tbti^lget') 
and that the great charges to the bo¬ 
rough and its itihabitanls from time 
to time incident might be thereafter 
the better fujlained and fupported, 
granted to the eorporation the hinds 
of the late guild: 

And it further appearing by parol 
tedimony, as far back .ns living me¬ 
mory went, that the corporation had 
always repaired ihc bridge : 

Held, that taking the whole of 
the charter and the parol teilimony 
together, the preponderance of the 
evidence was, firll, that this was a 
eorporation by preferiptiont though 
words of creation only were ufed in 
the incorporating part of the charter 
of Ed. 6th. adly. That the bur¬ 
den of repairing the bridge was 
upon fuch preferiptive corporation 
during the exiftence of the guild 
before that charter; though the 
guild, out of their revenues, had in 
fafl repaired the bridge) which was j 


only in cafe of the corporation, and 
not ratione tenurae; and that the 
corporation were Rill bound bypre- 
feription^ and not merely by tenure} 
and therefore that a verdiiEl agar'nil 
them upon an indidlment for the 
non*repair of the bridge, charging 
them as imaemoriallyi bound to the 
repair of it, wasj luilainable. The 
King V. The Mayor^ dlderrnen, and 
Bvrgejfes of the Borough of Stratford- 
upon-Avon^ T. 51 G.3. 348 

3. A new and fubllantive bridge of 
pnbllc utility, built within the limit 
of oiie county and adopted by the 
public, is repairable by the inhabit¬ 
ants of th.it county, although it be 
built within 300 feet of an ©Id 
bridge repairable by the inhabitants 
of another county, who were bound 
ill conrfc under the it. 22//. 8 . c. 5. 
to mciintain fuch 300 feet of road, 
though lying in the other county. 
The King v. The Inhabitants of the 
County of Devoth M. 53 G. 3. 47 

CARRIER. 

I. A tradefman at one port receiving 
an order to forward goods to a'per- 
fon at another port by a common 
fca-carrjir, docs not fufliciently per¬ 
form the Older by depofiting the 
goods at the rcceivingrhoufe of 
fuel, carrier, with direrftions to be 
for warded to their place of deftiria- 
tion, if lire goods, being much 
above the valito of 5/., to which 
the carrier*s liability was notorioilfly 
limited, be not fpecifically entered 
and paid for accordingly; for fuch 
tradefniau has an implied authority, 
and it is his duty, to pay any extra 
charge nectflary to infure the re* 
fponlibHity of the carrier to the 
party from wliotn he received the 
order, though only general in the 
terms of it; and in cafe of non¬ 
delivery by the carrier, whofe re* 
fponfibility was loft for want of fuch 
fpecial entry and payment, the 

tradefman 
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tradefman cannot recover tlic value ’ 
of the goods agamit the pcrfon 
from whom he received the order. 
Clarke v. Huichintt M. 52 G. 3- 
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COIN, 

See Inbictmemt, I. 

COMBINATION, 

See Evidence, 2. 

m 

COMMONS, HOUSE OF, 

See Privilege. 

CONDEMNATION, 

See In&urance, i. 

CONSPIRACY, 

* See Evidence, 1. 

CONVICTION. 

. The ftat. 15 Car. 2. e. 24. / J?., 
giving fummary jurifdit^ion in of¬ 
fences againft the excife, commiiinl 
within the limits of the chief ohue 
of excife in London^ to the chief 
commiflioners, &c. j and ** within all 
or any other the counties, cities, 
** &c. within this kinedom, &c. 
“ to two or more jujltces of the 
** pean refiding near to the place 
“ where luch ofi’ence (hall be com- 
“ mitted mufl be underftood to 
be confined to juflices of the peace 
ef the county. See. wherein the offence 
was committed : and therefore if a 
defendant be convifted by two 
Teildent juftices of the peace upon 
the ftat. ip G. c, 50. /. 2. for 
having in his cuftody and poftl-lfton 
a private and concealed ftill for 
illicit diftillation ; and the evidence 
only fliew that his hou/e was in the 
county, and that the Hill was found 
concealed in the getrden of the faid 
boufe fuch gardkn aot appearing 


to be in the fame county; the con- 
vidion is bad. 

2dly, The leaving evith a woman 
at the defendant's houfsf whom the 
witnefs heiieved to be a menial fcr-> 
vant of the defendant, a copy of the 
fumtnons to appear and anfwer to 
the offence charged, (to which wo** 
man the original was alfo fliewn,) 
is a fuificient fummons within the 
ftat. 52 G. 3. e. 17. 

jdly. The information, charging 
the defendant with having in his 
cuftody and pufleflion certain pri¬ 
vate and concealed vcfTcIs for diftii- 
latton, to wit, one Jlill, Sufc., one 
head, &c, (for each of which the 
offender is liable to a feparate pe¬ 
nalty and then alleging that he 
^forfeited for the faidftill one penalty f 
and the juftices, after proof of the 
Jeveral offences ftated in the firft part 
of the information under the vide¬ 
licet, ronviding the defendant In 
the ftnglc penalty prayed for for 

his fiid off nr • mentioned in the faid 
“ information fnch convidion was 
holden to be fnfliciently certain and 
good. 

4thly, The information, appear, 
ing to be laid more than jo days 
after the ofTence charged and provtcl' 
to be coraniitted, is I'ufficicni upon 
the ftat. ly C 3. e. 50. / 2. ; with-, 
out negativing tliai the owner had, 
within 10 days after the felzure, 
chiimcd the vcffei'. ft-i/ed. 

5tl»ly, ^la’ie how far evidence? 
that tile {lilTw'as found concealed in 
the garden of tlie defendant’s houfe, 
apparently juft worked oft; but 
without proof tliat the defendant 
himfelf was in or near his houfe at 
the time ; would warrant a convic* 
tion of him as having fuch illicit 
and concealed ftill in his cuftody and 
pojftffton. The King v. Chandler, 
T.}iG.3. 2^7 

2, Uuder the ft. 20 G. 2. e. ig. f 2, 
for regulating fervants in hufbandry, 
artificers, and other labourers there 

ipentionedt 
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CORPORATION. 


thentionedf if a juftice of peacc^ 
upon a complaint made to him of 
the mifconduft of fuch a perfon in 
his employmenti fentence the offen¬ 
der to be committed to the houfe 
of correftion for a time not exceed¬ 
ing one calendar month, he mull, if 
he intend to proceed upon that 
ftatute, alfo fentence him Mere/o 
eorreded and held to hard lalour: 
but the ftatute gives the juft|ge an 
option to punifh the offender in that 
manner, or otherwlfe by abating 
part of his wages, or by difeharging 
him from his employment. And 
the meaning of the terms “ there to 
** iecorreSed’* is to be underftood 
of a correftlorv by whipping. But 
this latter punilhment cannot be in- 
flidied upon the like offenders under 
the ftat. 6 G. 3. f.25. which enables 
the juftice to commit the offender to 
the houfe of corredion for any time 
not exceeding three months, nor lefs 
than one month; nor can the pu- 
niihments inflifted by the two afts 
be blended. The employer of the 
fervant is the mafter for whofe fer- 
vice he is retained, and not the bai¬ 
liff of the farm, who in fa6l hires 
the fcrvaiit. 7 'he King v. Hofeafotit 
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CORPORATION. 

See Indictment, 2. 

. Though a charter of Ed. 6tli., . 
granted upon the recited prayer of 
the inhabitants of the borough of 
Stratford-upon-Avon, “ that the king 
“ would efteem them the inhabitants > ■ 
** worthy to be made, reduced, and 
** ^reSed into a body corporate and 
politic,” and thereupon proceed¬ 
ing to ** grant ( without any word 
** of co/ 7 /lrmation) unto the inhabit- 
** ants of the borough, that the fame 
** borough fliould be a free borough 
“ for ever thereafter;” and then 
proceeding to incorporate them by 


the name of the Bailiffs and Bnr^ 
geffes, See. would, without more, 
imply a new confirmation: yet 
where the fame charter recited that 
it was an ancient borough, in which 
a guild was theretofore founded and 
endowed with lands, out of the rents, 
revenues, and props of which a J^hool 
and an alms-houfe were maintained, 
and a bridge was from time to time 
kept up and repaired; which guild 
was then diffoived, and its lands 
lately come into the king’s hands : 
and further reciting that the inhabit¬ 
ants of the borough, from time imme¬ 
morial, had enjoyed franehifes, liber¬ 
ties, free cuftoms, jurifdiSlions, pri¬ 
vileges, exemptions, and immunities, 
by reafon and pretence of the guild, 
and of charters, grants, and con¬ 
firmations to the guild, and other- 
wife, which the inhabitants could 
not then hold and enjoy by the dif- 
folution of the guild, and for other 
caufes; by means whereof it was 
likely that the borough and its govern¬ 
ment would fall into a worfe ftate 
without fpeedy remedy ; and there¬ 
upon the inhabitavts of the borough 
had prayed the king’s favour for 
bettering the borough and government 
thereof, and for fupporting the great 
charges which from time to time 
they were bound to fuftain, to be 
deemed worthy to be made, &c. 
a body corporate. See .; arxl there¬ 
upon the king, after granting to 
the inhabitants of the borough to 
be a corporation (as before ftated), 
granted them the fame bounds and 
limits as the borough, and tbejurifMc- 
tion thereof fom time immemorial had 
extended to: 

And then the king, “ willing 
that tho'alms-houfe and fehool (hould 
be kept up and maintained as there¬ 
tofore (without naming list bridge), 
and that the great charges to the 
borough and its inhabitants from time 
to time incident, might be thereafter 
tlse better fuftained ^nd fsspported, 

'granted 



COSTS. 


CORPOJIATTON. 

granted to the corporation the lands 
of the late guild : 

And it further appearing by parol 
tefticnony} as far back aa living 
memory went, that the corporation 
had always repaired the hridge i 

Held that taking the whole of 
the charter and the parol teiiiraony 
together, the preponderance of the 
evidence was, nrft, that this was a 
corporation ly pre/criptioa, though 
words of creation only were ufed in 
the incorporating part of the char¬ 
ter of Ed, 6ih. adly. That the 
burden of repairing the bridge was 
upon fuch preferiptive corporation 
during the exiilence of the guild 
before that charter; though the 
guild, out of their revenues, had in 
faft repaired the bridge; which was 
on!* in cafe of the corporation, and 
not ratione teniirse; and that the 
corporation were lUU bound iy pre- 
feriptiont and not merely by tenure; 
and therefore that a verdict againil 
them upon an inditEfmeut for the 
non-repair of the bndge, charging 
them as immemorially bound to the 
repair of it, was fultainable. The 
King V. Tie Mayort Alderment and 
Burgejfes of the Borough of Stratford~ 
vpon^Avon^ T". 51 G. 3. 348 

2. One who has not taken the facra- 
ment according to the rites of the 
church of England^ within a year 
before his election in fa6t to a cor¬ 
porate office, is difqualified by the 
corporation a£l, 13 Car. 2.f,2,e.r, 
fi2. from being cle£ted: and If 
fuch difqualiiication be notified to 
the ele^ors at the time of ele&ion, 
votes afterwards given to fuch per* 
fon are then thrown away} and any 
candidate having the mofib legal 
votes, though in faA inferior in 
number to the firif, is duly eledbed 
and entitled to be fworn- in; but 
until he be fworn in, the office is 
not Ugally JUkd up and enjoyed by 
imt within the' exception in the 
•nqual indemnity a£);, And there- 
Vo*,. XIV. 
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. fore if the difqualified perCon vrho 
had the greateft number of votes be 
fworn into the office, and afterwards 
qualify himfclf by taking the facra- 
ment. See. within the time allov^ed 
by the indemnity aft, he is thereby 
recapacitated and fre^ from all dif- . 
ability, and his title to the office 
thereby protedled; fuch office not 
having been then already vacated 
by lodgment, or legflily Jilkd up and 
enjoyed by another permn. The King 
v. Parry and PhWips, M» 52 G, 3. 
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COSTS. 

1. If the plaintiffs fue in a fuperior 
court for a demand of above 4c/., 
which at the trial is cut down below 
that fum by the defence of infancy s 
and the jury thereupon find the da¬ 
mages for the plaintiff under 4OJ.; 
the defendant, refidiug in Middkfeu 
at the time of the adion brought, 
and liable to be furamoned to the 
county court there, Is entitled, un¬ 
der the flat. 23 G.2. c. 33./. 19 , to 
enter a fuggeflion on the roll to that 
effcA. entitling him to double coils 
of fuit. BiUeman v. Smith T. 51G. 3. 

301 

2. The 4th fee. of flat. 43 G. 3. c. 46. 

providing that in ai^ions on Judg¬ 
ments recovered the plaintiff flialt 
not be entitled to cods, unlefs by 
the order of the Court, or fome . 
Judge thereof; does not extend to 
an adion brought to recover the 
cuds of a judgment of nonfuit. 
Bennett v. Neakt T. 51 G. 3. 243 

3. Where a demand for plumber's 
wotk and new materials found, 
amounting in value to 8/, was re¬ 
duced below 5/. by the plaintiff’s 
taking the old lead, and allowing for 
it, indead of ufing it as far asst 
would go; in which cafe the ori^ 
ginai demand would have been uui- 
der 5/.; the plaintiff is not entitled 
to his cods, under the Southeuarh 
borough ad, 46 G. J. r. 87., and it 



SsS DEED, &c. 

is not a demand reduced belov 5/. 
by balancin^r an account, within the 
exception of the i ath feAion. J*0/ier 
V. T. 51 G. 3. 344 

COVENANT, 

Sfe Pleading, f. 

DAMAGES, INQUIRX^OF. 

In covenant up6n a deed of indemnity, 
whereby the plaintiffs covenanted 
to indemnify the Bank of England 
againll advances to L, and B. on 
bills of exchange to the amount of 
100,000/., and the defendant and 
others agredi to fub*indemnify the 
plaintiff to the f«ne amount in cer> 
tain aliquot proportions, of which 
the defendant's proportion was 
5000/.: and the plaintiffs alleged 
that they had been obliged to' pay 
the whole x 00,000/. to the Bank, 
and demanded of the defendant his 
proportion of 5000/.; in which 
adion the plaintiffs had judgment 
upon demurrer } the Court refufed 
to refer it to the Matter to compute 
the principal and intereff due on the 
deed; contidering that it was not 
a merd queftion of computation of 
principal and interell, but that it 
was open to the defendant, before 
the flieriff’s jury, to enter into 
queftlons of collateral fatisfa^tiun of 
the plaintiff's demand from fecn 
rities and effetSls of L. and B.y the 
principals, in their hands. Deni/on 
and Others v. Mairf M. 52 G. 3. 
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DEED, 

1. Cancellation of, by mlftake, fee 
Power, 1. 

% Where by articles under feal the de* 
fendant bound himfelf under a pe¬ 
nalty to deliver to the plaintiff by a 
certain day ** the whole of his me- 
** chanical pieces as per fehedule an- 
** netted;** the fehedule forms part 


‘ DEVISE. 

of the deed, which widiout it would 
be infenffble : and therefore in co¬ 
venant for the breach of the con- 
tra£l in not delivering the pieces ; 
in which the plaintiff, after fetting 
out the articles executed by the 
defendant, averred that to the faid 
articles there was then and there 
antutted and fubferibed. a certain 
fehedule of the faid feveral pieces 
of mechaiiifm agreed to be delivered, 
&c.; upon non e^ faSum pleaded, 
it is competent to the defendant to 
fhew in his defence, that at the time 
of the execution of the articles, the 
fehedule was not annexed; but that 
in faff it was afterwards* fubferibed 
and annexed by the witnefs to the 
articles, who was the agent of both 
parties, immediately after the exe¬ 
cution of the articles, and after one 
of the parties had left the room i 
though the pieces mentioned' in the 
fehedule fo annexed were fuch as had 
been agreed upon by the parties 
before the execution of the articles. 
PPeeis v. MaiUarde!, M. 52 G 3- 
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DEVISE. 

1. A teftator, poffcffed of real and 
perfonal property, after feveral pe¬ 
cuniary legacies, *'* gave and be- 

queatlied all and every the reildue 
“ of the property, goods, and chat- 
** telsto be divided equally between 
A. and B , (hare and (hare alike,- 
** after all my debts paid and in 
fa£l the perfonalty was not quite 
fufficient to pay all the debts and 
legacies: but held that the word 
properly, though thus followed by 
goods and chattels, was fufficient of 
itfelf to carry the realty. Doe, Lejfee 
of Weill, V. Langlands^ T. 51 G. 3. 

- 370 

2. Under a devffe of real eftate in fee 
to J, M., when he attains the age of 
21 ; but in cafe he dies before 21, 
then to his brother when he attains 
21; with like remainders over;^ 

JpM., 



EjECXMENt. 

M, the devifee, takes an imme¬ 
diate vifted interell, liable to be 
deveilcd upon bis dying under 21. 

' Doe^ Lejfee of Hunt ahd Others^ 
V, Moore and Others^ M. 53 G. 3. 

6c 1 

DISSENTERS. 

A proteftant dilFentcr merely ftating 
• himftlf as one who “ preaches to 
** fevcral congregations of proteft- 
ant diffenters,” without (hewing 
tha^ he has any fparole congrega¬ 
tion attached to him, asfuch teacher 
or preacher, is not entitled to be 
admitted by the juftices in rcfllons 
to take the oaths and make and 
fubferibe the declaration as required 
by the toleration aft, \W.^ M. 
e. 18., in order to qualify himfclf, 
under the 8th claufe of that ftatute, 
to ofHciatc as fuch teaclier or 
preacher. The King v. 7 he JuJlices 
of Denbighjbirct T. 51 G. 3. 2‘05 

DUTIES, 
iSctf Bond, 2. 

EJECTMENT, 

See Landlord and Tenant, i, 2. 

1. Service of the copy of the declar¬ 
ation, &c. in ejedlmcnt, before the 
rjfoign day of the term, on the daugh¬ 
ter of the tenant in pofTtiBon in the 
abfence of him and his wife, is nut 
fuflicient, even though the tenant 
had Jince declared that he had re¬ 
ceived the fame, if it ^o not appear 
that he had received it before th 
effoisnday. Roe, Lrffeeof Hamhrook, 

tDoe,r.s^G.^. 4+1 

2. Where a pauper had been put in 
pofleflion of a cottage +0 years ago, 
by the then exifting overfcers of the 
poor, and had cont'imied in the pa- 
rifh pay,' and the cottage had been 
from time to time repaired by dif¬ 
ferent overfeers till two years ago, 
when the pauper difpofed of it to 


evidence. 6jg 

the defendant, and went away; yet 
held, that the exilting overfeera 
could'not maintain ejeftment for it, 
having no derivative title as a cor¬ 
poration frean their predeceiTors, fa 
as to conneft themfelves in intereft 
with the overfeera by whom the 
pauper was put in polTeffion; and 
the pauper having dune no aft to 
recogniae his holding under the 
dcmdlng fets of overfeers. Doe, 
Lejfee of Grundy and Others, v. Clarke, 
M.^iG-i, 488 

, ESCAPE. 

If upon the execution of a writ of ca¬ 
pias ad fatibfaciendvn, which re¬ 
quires the flieiiff fo take and keep the 
body, fo that he may have it on the 
return-day of the writ at W^minjler 
to fatisfy the plaintiff's of their da¬ 
mages, coils, and ciiarges, the ihe- 
rlif, before the ret urn-day, receive 
the money due from his prifoner, 
and thereupon libciate him, before 
he has paid it over in fatisfaftion to 
the party entitled to it, he is anfwer- 
ablc as for an efcape ; and his re- 
return under the common rule, of 
cepi corpus, and that he detuned 
the priloner until he fatisHed him 
(the ihcrifT) the levy-money in* 

‘ doi fed on the writ, which he had 
I re-ady, as commanded, &c is of no 
1 avail. Slaclford and sfnother. Ex¬ 
ecutrix and iLxecutor of Sloekford, v. 
Aujien, Sheriff"of Surry, M. 52 G. 3. 

46a 

EVIDENCE, 

Arrest, 4. Forgesy, r. Part* 
mers, 1, 2. Perjury, 1. Pro* 
cess, 1. 

1. In trefpafs for an aflault 2nd faKo 
imprifonment, which thC defendant 
jollified as Serjeant at Arms of the 
Houfe of Commons, afting under 
the Speaker’s warrant for arrefting 
the piamtifF, a member of the 
Houfe, (br a breach of privilege; 

, U u a wherein 



EVIDENCE. 


vrberein the inbe was u^on an al* 
leged excefs of authority in the 
omcer executing the warrant by 
ufing fuch military force at was im- 
proper, excelTive, and unnecefTary 
for the purpofe, and breaking into 
the plaintiff’s houfe after demand 
of entrance and refufal; evidence of 
afls of violence by the mob, com¬ 
mitted in parts ad}acent, though 
out of view and hearing of the 
plaintiff in his houfe, appearing to 
be conneAed with the fame purpofc 
as aduated' thofe about the plain¬ 
tiff’s houfe, was admitted to Ihew 
the danger and difficulty of execut¬ 
ing the warrant by force againft the 
plaintiff in his own houfe, without 
the aid and protedlion of the mili¬ 
tary. Burdett V. Colman^ 7 *. 51G. 3. 

183 

2. For evidence of arrejly and of plaint 
made and •tvithdraivn in the flic riffs’ 
court of London, fee yuri/diBlon, i. 

3. Proof of the execution of a bill of 

fale of a fliip to the defendant is 
not evidence to charge him as an 
owner with (lores furn idled to the 
(hip, without (hewing his affent to 
fuch fale. Neither is the regifter 
of the (hip, naming him as a part- | 
owner, made by and upon the oaths 
of others, prima facie evidence to 
charge him as owner, without his 
affent or adoption. Tinkler v, IV^al- 
pokt T. 51 G. 3. 226 

4. The having nuith a woman at thf 
defendant*s hqufe, whom the witnefs 
heheved to be a menial fervant of the 
defendant, a copy of a fummons to 
appear and anlwer to an infornp- 
tion before magiffrates, charging 
him with an offence againft the ex- 
cife laws, (to which woman the ori¬ 
ginal was alfo (hewn;) is a fuffi- 
eMfit/ummons wiihinthe flat. 3zG. 2. 
e. 17. Bex V. Chandler^ T. 51 G. 3. 

5. Quaere, how far evidence that an 
illicit flill was found concealed in 
a garden of the defendant’s houfe, 
appurentlyjuft worked off; but with¬ 

7 


out proof that the defendant him- 
fclf was in or near his houfe at the 
time, or otherwife conne£lcd with 
it; will warrant a conviflion of him, 
as having fuch illicit and concealed 
dill in hit cuftody andpqffeffion, under 

the ft.it. 19 G. 3 e. 50 7 ihid.- 

6. In trover for a bond the plaintiff 
may give parol evidence of it to 
fiipport the general defeription of 
the inftrument in the declaration, 
without having given the defendant 
previous notice to produce it; as 
the nature of the adiun gives fuffi*-- 
cient notice to the defendant of the 
fubjed of inquiry, to prepare him* 
felt to produce It, if iieccffary, for 
his defence. How and Another^ Exe- 
cutort of Nichollst v. Halit T, ^iG.^. 

7. If the plaintiff in an adion for a 

malicious profecution offer to prove 
at the trial the original record of 
the iiididment and acquittal, or a 
true copy thereof, fuch evidence 
muft be received, though there were 
no order of the Court, or flat of 
the Attorney-General, allowing the 
plaintiff a copy of fuch record : but 
the officer who, without fuch autho¬ 
rity, produces the record, or gives a 
copy of It, to the party, is anfwer- 
able for the contempt o( Court in 
fo doing ; and the Judge at nifl , 
prius would not compel him to pro¬ 
duce the record in evidence without 
fuch authority. Legatt r. Tollerveyt 
r. 51G. 3. 302 

8. Where a teftator, between 50 and 
60 years ^o, devifed land to bis 
fon for life, remainder to his giand- 
fun for life, remaindjir to the heirs 
of the body of the grandfon, re- 
maii^cr to the leffor of the plaintiff 
in tail; between which latter and 
the defendant, the devifec in fee of 
the fon, the queftion was whether 
the land in diipute, which had been 
occupied by the fon in the lifetime 
of the teftator, was part of the en¬ 
tailed eftate, or had been acquired 

by 
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by OMTO purchafe ; evi 4 i:nce oF 
reputation that the land had helojtgtd to 
Sir I S., and ^as ^urcbqftd ^ him 
h oot admiffible, 

though coupled with corroborative 
parol evlderice that the land had be¬ 
longed to Sir J. S. before the oc¬ 
cupation of it by the fon, and alfo 

• by a deed of conveyance of another 
farm in the fame place from the firit 
tellator to a youngcf fofi about the 
fame period, in which it was recited 
tliat the land thereby conveyed had 
been then lately purchafed, amongst 
other Ifsndtf by the tellator, of yir 
y- 5 . Dotf Ije£ee of Ann Dld/hury 
anil C. Flint f v. I boindf and Other Sy 

. * 3^3 

9 Whether general evidence of 
reputation as to a prcfcriptivc right 
of digging rtones on the lord’s 
walle, annexed to a particular ellate, 
be admiffible. Two Judges againll 
two. But one of thofe who held 
the affirmative thought it required 
other evidence of the tight to be 
firit laid as a foundation. It feems, 
however, that fuch evidence may be 
given as to a particular cuftom, 
though not as to a private preferip- 
tion : by three to piie. Moore-zvood 
V Woody M. 32 G. 3. B. R. 327 

ic. Where a perfon had been dead a 
great number of years, whofe hand¬ 
writing was required .to be proved, 
it was done by Ihewing the limilarity 
of the hand-writiiig in queftion to 
the hand'writiiigof Itis will; and no 
objedllon was taken to it, cither at 
the bar or by the Court- ibid. 

11. Traditionary reputation is evidence 
of boundary between two pariihes 
and manors; and this, though the 
old perfuns deceafed making the de¬ 
clarations claimed rights of common 
on the refpedllve waltes, which 
might be enlarged by fuch evi¬ 
dence; there being no litigation 
pending or in contemplation at the | 
time, which .could induce a belief; 
that they bad in view to make evi-j 
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dence for themffives, though the 
boundary had long before been and 
afterwards continued to be vexata 
qneftio. Nicholls v. Farher, Exeter 
Sani. AJizei 1805, cor. LeBlpnc J. 

. 33 * 

12. But evidence of reputation of a 

boundary between two eftates was re- 
je^ed. Clothier v. Chapmaxy Br:dge» 
water Susthner A^zet iSjy, cor. 
Graham B. HiJ, 

*3*.To an aflion of trefpafs for cut¬ 
ting down and converting trees, 
which the defendant junified as 
growing upon his foil and freehold, 
the plaintiff‘replied that the trees 
were his freehold, and not the free¬ 
hold of the defendant: and this was 
held to be proved by fliewing that 
they grew on a certain woody belt, 
1 5 feet wide, which furroynded the 
plaintiff’s land, but was' undivided 
by any fences from'the feveral clofea 
adjoining, of which it formed a 
part, belonging to different owners; 
and that from time to time the 
plaintiff and his anceftors, at their 
pitafure, cut down, for their own 
ufe, the trees growing within the 
belt; and that the feveral owners 
of the different clofes inclofing the 
belt never felled trees there, though 
they felled them in other parts of 
the fame clofes; and that when 
they made fale of their eftates, the 
trees in the belt were never valued 
by their agents, bccaufc they were 
leputed and confidered to belong to 
the plaintiff and his anceftors; in 
which the Several owners acquiefeed. 
Sir Thomas Stanley, Bart, v.. White, 
T. g f G 7- 2J2 

14. As to evidence on non eft fa£luih 
of a fchedule annexed to the deed after 
the execution, fee Deed, 1. 

EXCISjpU 
See CotincTioK, 
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/ 54 » FREEHOLD.' 
EXECUTION. ' 

tf upon the execution of a writ of 
capias ad fatisfaciendtinii which re* 
quires t|ie fhcri^ to take and 
bodyt fo tiiat fie may have it on 
the return-^ay of the writ at Weji- 
jninjltf, if jPtfffs the pleuntiffi of 
their daim^es, coftp, and charges; 
the i^crifT before the retuyn-day 
yeceive the money due from his 
rifonyr^’ and ^hereupon liberate 
im, before he h^s paid it over in 
^alisfaiQiqn to thjt parly entitled to 
St, he is ahfwerpbleas for an efcape : 
pnd his return under the common 
rule of crpi corpus, and that he 
detained (he prifoner until he fatls- 
ped ilgi (the ftieriff,} the levy- 
imoncy jndorfed on the writ, 
which he had ready, as commanded, 
^c. is of 00 avail. Slachford and 
jinotbett Executrix and Executor oj 
i^ldcb/ordr, /lufiin, bfietiff oj Surreyt 
^ 1 /. G. 3. 

FORGERY. 

One induced for forgery of a note, 
having got pbfli Ifion of and fwaU ! 
lowed it, parol evidence was per¬ 
mitted to be given of the contents 
of the note: and being deftroyed 
no notice was given to produce it. 
Quaeie Sprague* before Buller], 
*bu the northern circuit, piled. 

I 

FREEHOLD. 

I ‘ 

To an a£lion of trefpafs for cutting 
down and converting trees, which 
the defendant juftified as growing 
upon his foil and freehold, the 
plaintiftf replied that the trees were 
bis freehold, and not the freehold 
of the defendant t and this was held 
to be proved by (hewing that they 

S trew on a certain woody belt, 15 
eet wide, %hich furrounded the 
plaintilF’s land,, but was undivided 
py any fences from the feveral clofes 
adjoining, of which it formed part, 
It '*/■ 


FRIENDLY SOCIETIES. 

belonging to different pwneri j 
and that from time to time the 
plaintiff and his anceftora. at their 
pleafure, cut down, for their own 
ufe, the trees growing within the 
belt, and that the feveral owners of 
the different clofes incloiing the 
belt never felled trees there, though 
they felled them in other parts of 
the fame clofes ; and that when they 
made fale of their eftates, the trees 
•in the belt were never valued by 
their agents, becaufe they were 
reputed and conlidered to belong to 
tbc plaintiff and his anceilors, in 
which the feveral owners acquiefeed. 

• Sir Thomas Stanleyt Bart. v. White^ 
r. 51. G. 3. 332 

FRIENDLY SOCIETIES. 

In order to prevent the fettlement of 
an apprentice bound to a mafttr 
who was reOding in the parifh under 
a certiftcate from a friendly fociety, 
by virtue ofthe ftat. 33 G. 3. c. 54. 
it is not fuificient for the certifi¬ 
cated parifti merely to produce the 
certificate upon appeal^ to the 
fefiions from an order of removal of 
the apprentice to fuch parilh, but 
they mult alfo (hew thatiuch certifi¬ 
cate had been delivered to the parifti 
officers, as mentioned in fee. 17. 01 
the a£t, before the fervicc of the 
apprentice. The King v. the Jn^a^ 
bitants oJ Egremonlt T* 51 G.j, 

j . ■ *53 

GAME, 

See Hunting. 

GUARANTEE, 

See Pleading, x. 

HABEAS CORPUS, ' 

See Pressing. 

HOTCHPOT INTEREST, 

See Insurance, 7. 

HUNT- 



INDICTMENT¬ 


HUNTING. 

The plaintifF’s dogs having hunted 
and caught, on the defendant’s 
land, a hare ftarted on the land of 
another, the property is‘thereby 
veiled in the plaintiff, who may 
maintain trefpafs againil the defecu> 
dant for afterwards taking away the 
* hare. And fo it would be^ though 
the hare, being quite fpent, had 
been caught by a labourer of the 
' defendant for the benefit of the 
hunters. Churchward v. Studdy^ T. 
51 G» 3. 249 

IMPRESS, 

See Press IN 6 . 

• 

INDEMNITY, 

See PnERDiNG, i. 

INDEMNITY ACT, {Aanual.) 

See C0RPOR.AT10N, a. 

INDICTMENT, 

See Perjury. 

c. The exchanging guineas for bank- 
notes,^taking the guineas in fuch 
exchange at a hi^ier value than 
they were current tor by the king’s 
proclamation, is not an offence 
againfl the flat. 5 & 6 Ed. 6. 
c. 19. The King v. De Tonge^ T. 
51 G. 3. 402 

2. A great number of perfons at 
Birmingham, (2500) admitting of 
an extenfion to 20,000, covenanted 
fay a deed of co-partnerfliip to raife a 
large capital (20,000/.) by fmall 
fubferiptions of 1/. for each fhare, 
for the purpofe of buying corn, 
rinding it, making bread, and 
ealing in and dillr^uting flour or 
bread amongfi; the partners, under 
the name and firm of The Birming¬ 
ham Flour and Bread Company, 
and under tlie management of a 
committee ; and covenanted that no 
partner fhould hold more than 20 
fibres, unlefs the fame fhould come 


to him by marriage* &c. or aft of 
law; and Ant each member fhould 
weekly purchafe of the co*partner- 
fhip a certain quantity of bread or 
flour, not exce^ng ir. in value, 
for each fhare, as the committee 
fhould appoint; and that no partner 
fhould afflgn his fhare, unlefs the 
affignee fhould enter into covenant 
with the other partners for the per¬ 
formance of all covenants in the ori¬ 
ginal deed; and that the majority of 
partners at a public meeting may 
make bydaws to bind the whole. 

And upon an indiftment againil 
feveral of the partners, charging 
them, upon the Jlat. 6 G. i. c. r8. 
/18 and\()., as for a public nu- 
fance, with intending to prejudice 
and aggrieve divers of the king’s 
fubjefts in their trade and com¬ 
merce, under falfe pretences of the 
public good, by fubferibing, col- 
lefting, and raifing, and alfo by 
making fubferiptiont i.ovrat&i raifing, a 
large fum for eftablifhing a new and 
unlawful undertahingt tending to the 
common grievance, &c. of great num¬ 
bers of the king’s fubjefts in their 
trade and commerce, i. e. making 
fubferiptions towards raifing20,oooo 
in 20,000 fhares, for the purpofe 
of buying corn, and grinding and 
and making it into flour and bread, 
and dealing in and diflributing the 
Tame; and alfo with prefuming to 
aS as a corporate body, and pretend¬ 
ing to raife a transferable and af- 
JignabU Jlockt for the fame pur- 
pofes; 

The jury having found fpecially, 
that the company was originally, 
^during the high price of provi* 
lionslinftituted from laudable motives, 
and for the purpofe of more regularly 
fupplying the town of'S^. and the neighs 
hood with Jlour and bread, and that 
the fame was origi^lly, and fill is 
benfcial to the inh^itants at large, 
but is (i. e. at the time of finding 
the fpecial verdift, which does not 
include the time of the offence" 
U u 4 charged 
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charged in the indi<Slm^nl^ prrjudi* 
ciat to the bakers and rf* iltrs of, 
, thetown-andneighhourhoou in their i 
trades: ' 

The Court gave jodgtaent for the 
defendaote* confidering the cafe 
not to be within the iLt. 6 6. i. 
e. i8. y! i8 & i9-» on which the in- 
diAment was framed, k’or, 

iftf The of any uufance is 
negatived by the fpecii-1 verdi6t, 
Atr-ag the time to Vfkicb the ojfencet 
relate. 

adly, Though the defendants are 
found to have railed a large capital 
by fmall fubferiptions, which is 
one ingredient of a nufance men¬ 
tioned in the aft; {i. e. where re¬ 
ferable to undertakings prohibited 
by the aft ;) and though the iharcs 
were made transferable to a eertaiu 
{Jfut to a certain eklent only,) 
i. e, upon^the vendee’s entering into 
limilar coVenants with the original 
partners ;4vhich may be another in¬ 
gredient of a nufance in the aft ; 
and though tlie defendants have 
alTumed certain equivocal indicia of a 
corporation, i. e. the taking a com< 
mon name, (though this was not 
found by the jury,) having a manag¬ 
ing committee, general meetings,and 
a power to m^e by-laws; yet all 
thefe things being done Jbr the pur- 
pofe of buying corn and making U into 
Jkur and breadfor the fu^y qfWhe 
partMirt, which does not, upon the 
face of it, appear to be a dangerous 
and miichievous undertaking, tend¬ 
ing to the common grievance, &c. 
nor is found in faft io |o be ; and 
not being one of the fpecific ni>. 
fuicea prohibited -hy the ftatute 
namely, the a^ing or pretending to. 
aft aa a body corporate ; the raif« 
ing or pretending to raife transfer-i 
am ftock; (even if that be a nu4 
fance per fe wthin the aft, without 
reference to tRe nature of the un4cr-^ 
taking i) the transferring or pre-| 
tending to trantfer an^ (hares in M 
ftock without authority by ftatute n 
tke pfting or pretending to aft uni 


INQUIRY, WRIT OF. 

w 

der any charter granted for fpcciaS 
and different purpofes by perfons 
ufing fuch charter for railing and 
transferring ftock; or fo afting 
under any obfolete charter, become 
void or voidable by non ufer, abu- 
fer, or diflbliition ; Tt is not within 
the terms and intent of the nufances 
created by that ftatute. The King v, 
Webb, Barbert Townfbend, Purket, 
Ledjam, Warner, Pritchet, and 
Godrington, T. 516,3. 406 

INFERIOR COURT, 

See CosTs^ 1. 3. 

INHERITANCE, 

AcTioti ON THE Case, a. 

INQUIRY, WRIT OF. 

I. Leave was given to the plaintiff in 
debt on bond conditioned to perform 
an award, after judgment recovered, 
to exeente a^rit of inquiry upon the 
flat. 8 & gw. 3 r. 11. 7. 8. after 
a writ of error Allowed, and to fign 
a new judgment on the terms of 
paying coils,, and putting^ the de¬ 
fendant in ftatu quo, &c. Jlan^ 
bury V. Cwft, T. 51 G. 3. 40X 

a. The Court would not direft a writ 
of inquiry to be executed after 
judgment fay default in an aftion of 
debt i but referred it to the matter 
to afcertaiit what was due, upon 
the application of the defendant 
after execution executed. TayljarY. 
Capper^ 7 *. 51 G.J. ^ 442 

3. After judgment by default' in an 
aftion of indebitatus afTumpfit, to 
recover del credere commilBons for 
guarantying fume infured upon po- 
ucies f which commil&ons are due 
upon entering into the cjpntraft of 
guaraotie; the defendant cannot fet 
off in reduftion of damages the a* 
mount of Ioffes not indemnified. Ca- 
tuthere v. Graham, M- 51 6 3. 406 

4. In covenant upon ,a deed of indem* 
nity, whereby the plaintiffs cove- 
nauud to indemnify the Bank of 

Knglandi 
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England ^A\tnen to and 

B on billi of exchanfre to the 
■mount of 100,000/, and the de< 
fcndant and others agreed 10 indem¬ 
nify the plaintiffs to the fame 
amount, in certain aliquot propor¬ 
tions, of which the defendant’s pro¬ 
portion was 500c/. $ and the plain¬ 
tiffs alleged that they had been 
obliged to pay the whole 100,000/ 
to the Bank, and demanded of the 
defendant his proportion of ycor/.; 
in which adion the plaintiffs had 
judgment upon demurrer; tlie 
Court refufed to refer it to the 
Matter to compute the principal 
and intcrett due on the deed ; con- 
fideriiig that it was not a mere 
computation of principal and inte- 
rett, but that it was open to the 
defendant before the (heriff’s jury, 
to enter into queftions of colla¬ 
teral fatisfadion of the plaintiffs* 
demand from (ecurities and effeAs of 
L. antT B.t the principals, in their 
hands. Denifan and Othtrs v. Mairt 
5a G. 3. 622 

. INSURANCE. 

I. If a neutral American Jiipt in- 
fured here, be captured by a 
French (hip, and condemned in a 
French Court as prize, upon the j 
exprefs ground Hated in the fentence 
of condemnation, (which is evidence 
for this purpofe,) that the (hip was 
ttot properly documented according 
to the exifting treaty between 
France and the United States of 
America, f conjointly with the fup- 
prelfion or papers by the captain | 
after the capture; on which no 
opinion was given by the Court;) 
the neutral aflured cannot recover 
|heir lofs againft the iiririflt under¬ 
writer, although there was no war¬ 
ranty or reprefentation that the (hip 
was Americans the negteft of the 
(hip-ownera themfclves, who are 
jjound at p«rtt to protide pro- 
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per nationnl documents for their 
ttiip, being in fuch a cafe the efh- 
cient eaufe of the lofs. Neither 
can tho agent of the affured, feme 
of whom were alfo interetted in the 
cargo as well as the (hip, recover for 
the lofs of the cargo infured, which 
was alio condemned at the fame 
time and for the fame rcafon ; fuch 
affured of the goods being impli¬ 
cated in the fame nrgle£l in their 
chara£ler of (hip-owners. But it is 
otherwife in the cafe of a mere 
affured of goads, who is not anfwer- 
able for the proper documenting of 
the Jhfp, without a warranty or re- 
prtfentation of her national charac¬ 
ter. Bell and Others v. Carjlairs, 

r 51 G. 3. 374 

2. A (hip being obliged to put into a 
place of fafety in the courfe of her 
voyage, in conTeqiience of damage 
incurred by a fea-peril; if.the owner 
do not abandon, but merely apply 
to the underwriters for dire£lions 
how to proceed npon an ettimatc of 
the expences of repair, who decline 
interfering, he cannot afterwards 
convert it into a total lofs, on ac¬ 
count of the expences of the falvage 
being found in the refult to' have 
exceeded the value of the (hip, 
which was ultimately fold in the 
place into which (lie had been driven 
^by dittrefs; though the falc was 
direfled by the afl'ured to be made 
on account of all concerned. Mar¬ 
tin 0, Crokalt, M 52 G. 3. 465 

3. If a (h'p be infured at and frpm a 
certain place, where in fa£l (he ip 
not at the time, but arrives there 
after fome interval, (but the fa£l is 

I not communicated to the under¬ 
writers, who do not call for inform¬ 
ation on the fubjc£l;) it is a quef- 
tion for the jury, whether the delay 
prhich intervened materially varied 
the ride 1 and the§ held it did not 
in a cafe where the infurance being 
effe^ed on the 13th of Augujl in 
Ladui, 00 goodi at aod from HeU- 

galottd 
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goland to the JSahh,*tMA vdTel 
did not fail from the Thames till the 
a^thf to which wai to be added the 
further time for reaching HeRgo- 
land. Hull v. Cooper, M. 52 G. 3. 

4. Where in a policy-of infurance on 

a voyage up the Me^erraneati on 
the coall of Spain, the underwriters 
ftipulated that they would not be 
liable higher up the Mediterranean 
than Tarragona \ the alTurcd could 
not recover where the captain of 
the fhip,through entire ignorance of 
the coaftj when the occafion and 
the terms of the policy required 
him to diftinguilh, went into^ Bar-. 
celona, an enemy’s port, which is 
higher up than Tarragona^ t for this 
was either a deviation without any 
juft caufe, (and on this ground the 
plaintiff was held not entitled to 
any return of premium j) or there 
was a failure of an implied warranty 
on the part of the affured, that a 
captain and crew of compatent {kill 
and knowledge for the declared 
purpofe of the voyage fliould be 
provided. TaU v. Levi, M. 5* 3 * 

5. A wrong defeription of the perfon, 
to whom a licence from the Crown 
to trade with the enemy is granted, 
invalidates it. As where he was 
deferibed to be ** of London, mer¬ 
chant whereas he was refident at 
the time at Heligoland ; from whence 
he paffed into Germany, intending to 
return immediateljr and fettle in 
London, Klingender v. Bond, 

S* i* 

6. An iniurance was effeded on goods 
on board Jhip or Jhips from the Co- ' 
nan' Iflands to London, and at the 
time the affured’s agent, who ef- , 
feded the policy, knew that one of 
the^i> or Jhips was named the Pre- 
Rdent \ and at the fame time there ; 
was a paper of communication ftuck ^ 
up at Uoyd% that “ the Howard, | 
Marfr, arrived off J)ontr ftom TV- , 


anWei failed a4th ult. 1 on the 
37th, off the Salvages, fell in with 
the Frefidetdi Owens, from Lan%a- 
rette, de^ and leaiy but the 
agent did not communicate his 
knowledge of the Ihip’s name to 
the underwriters: held that the po¬ 
licy was thereby avoided, though 
the intelligence afterwards turned, 
out to be ralfe. Lynch v. Dunsford, 
in Error, M. gz G. 1. 494 

J. The (hip Bo/s belonging to the 
plaintiffs, and the (hip (on 

which this queftion arofe) to Fyher 
and Co., and the cargoes to other 
perfons, were infured on a former 
voyage, and captured by the Spani¬ 
ards, and carried into bpain ; and 
the underwriters upon the Jtlantie, 
of whom the defendant was one, 
paid as for a total lofs. But while 
proceedings for condemnation were 
pending in the Prize Court in Spain, 
Cowan (redding there) having been 
feverally empowered by the different 
owners to claim reftitution, and to 
enter into compromife with the 
captors for giving up part of the 
cargoes on the reftitution of the re¬ 
mainder and of the (hips, and to 
defray all cofts and charges thereon, 
and to forward the Jh^s and goods 
reftored to London, and to pay all 
demands on the (hips and goods, 
agreed with the cwtors, fubfequent 
to the ceffation pthoftilities, (and 
the captures and fubfequpnt peace 
were h.eld in-the Court of Admi¬ 
ralty here to bind the property cap¬ 
tured,) that upon giving up to them 
part of each cargo, the r^ft and the 
(hips (hould be refored for the com¬ 
mon benefit of the original owners of 
hothjhhs and cargoes, in the lump. 
On winch Cowan advifed the plain¬ 
tiffs that he (hould confign the M- 
lantie to them, with their own (hip, 
the Rofs, and draw bills on them, 

. (which were afterwards. accepted 
and paid,) for the generalenpenees oE 
effe^Dg the, yrrangcineot with t)ie 
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eaptorsi and for the outfit of 
both Jbijis, and referred to this in* 
formation to guide them with re* 
fped to infuraneet on which the 
plaintiffs infured the Atlantic by a 
policyt ** on fiiipt or on falvage 
charges, or on any intereft as may 
** be hereafter declared by the at* 
fared ;** and after a fubfequent 
capture of her by the ^renebt de¬ 
clared againft the'defendant, (who 
had alfo underwritten this fecond 
policy) and averred the interefi to be, 
ijl, in tbemfelves, and, tdly, in Fifher 
and Co , the original owners of the 
(hip Atlantic, And held that the 
plaintiffs had an infurable intereft, 
as well on account of the whole 
property captured (of which they 
owned the other (hip Rofs) having 
been rellored at the facrifice of part 
of the cargoes, for the common be¬ 
nefit of all; which created in them 
a hotchpot intereft in the (hip Atlantic\ 
and alfo as reprefenting Cowan, 
who was empowered to a£l as attor¬ 
ney for all the original owners, and 
to whom fuch reftitution in hotch¬ 
pot was made for their common be¬ 
nefit, and who had incurred charges 
and drawn bills on the plaintiffs on 
account of the common concern, 
which had b^en accepted and paid 
by them; and Cowan having had 
authority to infure from Ftfher and 
Co., the original owners, under their 
order, on obtaining reftitution, to 
forward the /hip to London, and to 
pay all claims and demands on her. 
Though the plaintiffs would be 
ameqable out of the money reco¬ 
vered to the feveral perfons intereft- 
ed, in ptopprtion to their feveral 
claims on the property in hotchpot, 
and amongft others to the defendant 
himfelf, as an underwriter on the 
firft policy, upon which he had paid 
as for a toul lofs to Fi/ber and Co. 
Rohertfon and Otben v. Hamlton^ 
fi, p G. 3. 522 
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JOINDER IN ACTION. 

Where a banking trade was carried on 
in the name of father and foil, in 
whv'ife joint names the accounts with 
the cuftomets were headed in the 
banking books, the father cannot 
fue alone for the balance of an ac¬ 
count over-drawn by a cuftomer, 
without giving diftinA proof that 
the fon, though proved to be a 
minor, had no property in the bank¬ 
ing fund, or (hare in the bufinefs as 
a partner. Teed v, JElworthy, T. 
51C?. 3. 210 

JURISDICTION, 

See Perjury, i. 

I. In an a6tion for maltcioufly arreft- 
ing and imprifoning the plaintiff 
upon a plaint for debt in the (heriffs* 
court in London, without reafonable 
or probable caufe, it is fufficient to 
allege and prove that the plaint was 
made at the (heriffs* court in Lon- 
don, before J. A., one of the (heriffs, 
&c. 

I The ufiial courfe of that court, 
upon the abandonment of a fuit by 
the plaintiff, being to make an entry 
in the minute-book of “ with¬ 
drawn** by the plaintiff’s order, 
oppofite to the entry of the plaint; 
held that proof of fuch entry in the 
minute-book was fufficient to prove 
an allegation that the former fuit was 
“ wholly ended and determined.” 

And a general allegation that the 
plaintiff was arrfted “ under and by 
virtue of the plaint,” is proved by 
(hewing the plaipt entered and the 
fubfequent arreft; though it alfo 
appeared that the officer making 
the arreft firft received a paper in 
the nature of a wanant, (but which 
was no warrant, but only the parol 
dire&ion of the (heriff, which is 
good by the cuftom, reduced into 
writing to avoid miftidte, j direding 
him to make the arreft; and though 
the ftat. It Geo, 1, e, 29. requires a 

previous 
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•reviouB affidavit of tHe debt} which 
nad been made in this cafe, jlrun- 
deU ▼. Whitt, T". i; I G 3. 216 

a. The flat 12 Car. t. c 24. y. 4^. 

f ;iving fummary jurifdidion in of- 
ences againft the excife, amongd 
others^ to two or more juftices of 
the peace, raiding near to the place 
•Ofhere fuch offence /hall be committe.l, 
ia connned to juflices of the peace 
of the county. See. wherein the of¬ 
fence was committed. Rex v. 
Chandler^ T s,i G 267 

See further Conv'Mion. 

3. In declaring in feire facias on a re¬ 
cognizance of bail, taken in an ac¬ 
tion by original, there is no incon¬ 
gruity in dating that the recogni¬ 
zance was taken in an a£fion then 
** lately commenced and depending in 
** S. R for the affion may be 
faid to commence in this court when 
its juiifdi£iion attaches upon the 
original writ fued out of Chancery. 
Jl/Iayo V. Rogert and jinothert Bail of 
Cracklocut M, $2 G. 3. 5 9 

JUSTICES OF PEACE, 
Jurisdiction, 2. 

Jn trerpafs againd magidrates for an 
•A done by them ex officio, the 
plaintiff mud (hew at nili prius that 
he proceeded upon a writ fued 
out within fix months after notice 
to them of the a6iion, although 
' there be a continuing caufc of ac¬ 
tion ; and therefore the plaintiff 
inod fhew a return and continuance 
of the fird writ if the fecond be 
out of the time fixed by the notice. 
fVeJlon V. Fourmtr and Another^ M 
pG.^. 491 

. LABOURERS, 

^ee W4<sas, Rats of. Master 
AVip Servant. 

LANDLORD AND TENANT. 
Where tenaat from year to year 
underlet part of the premifes, and 
* up to hit laodiord the 


part remaining in his own pofTcffion, 
without either receiving a regular 
notice to quit the whole, or giving 
notice to quit to his fu8>le(fee, or 
even furrcndcring that part in the 
name of the whole (fuppoflng that 
any thing fhoit of a regular notice 
to quit from the landlord to his 
immediate tenant would, after fncli 
fub-letting, have determined the 
tenancy in the whole j yet the 
landlord cannot entitle himfelf to 
recovef againd the fub-lcffte, (there 
being no privity of contrad be¬ 
tween them/) upon giving half 
a year’s notice to quit in his oun 
name, and not in the name of the 
drd Icffee ; for as to the part fo un¬ 
derlet the original tenancy dill conti¬ 
nued undetermined Pleafant.Lffeeof 
Hayton, V. Benfon, T. 51 G. 3. 234 

2. Where a farm was leafed for 21 
years, at a rent of 180/. per ann. 
confiftiW, as deferibed in (fie Kafe, 
of the Town Bat ton, and its feveral 
parcels deferibed by name, at the 
rent of 83/, other clufes named, 
at other rents of 5/., 5/, and 1/. ; 
and thei^hifpenBarton, and its feveral 
paresis dcicribed by name, at 86/.: 
with a power reisrved to either 
party to determine the leafe at 
the end of 14 years^ on giving two 
years* previous notice t held that a 
notice by the landlord to his tenant 
to quit Tottm Bartont See agree¬ 
ably to the terms of the covenant be¬ 
tween us on the cxpirattoii of the 
i4th year of your term,** giv.en in 
due time, was fufficient. Doe, Leffee 
o/Rodd, V. Archer, ?*. 51 G. 3. 245 

3. A notice to quit a part oalv of 
premifes leafed together is bad. 

. md, 

LIBEL, 

Bet PaiytLEOf. 

LICENCE TO TRAPE. 

A wrong defeription of the peifon, 
to whom a trading licence from the 
^ ctowra 



MASTER AlID SERVANT. 

crown to trade with the enemy is 
grante«l> invalidates it; as where he 
was delfribed to be “ of London^ 
merchant ;** whereas he was rcli- 
dent at the time at Weli^ohnd, from 
whence he pafTed into Germanj't in* 
tending to return immediately, and 
’, fetde in London. Klhigtnder v. 
Bond, M. 52 G. 3. 484 

LONDON, SHERIFFS’ COURT 
OF, 

See Jurisdiction, i. 

MALICIOUS PROSECUTION. 

If the plaintiff) in an action for a ma* 
licious profccutiou, offer to prove 
at the trial the original record of the 
indidihent and acquittal, or a true 
copy thereof, fueh evidence mud 
be received, though there were no 
order of the Court, or fiat of the 

' Attorney-General, allowing the 
plaintiff a copy of fuch record: but 
the officer who, without fuch autho¬ 
rity, produces the record, or gives 
a copy of it, to the party, is 
anfwerable for the contempt of 
Court in fo doing; and the Judge 
at nifi priua would not compel him 
to produce the record in evidence, 
without fueli. authority. Ltgah v. 
ToUervey, 51 G. 3. 3O2 

MASTER AND SERVANT. 

Under the flat. 20 G. 2. c. ig. f. 2. 
for regulating fervants in hufbandry, 
artificers, and other labourers there 
mentioned, if a juflice of the peace, 
upon a complaint made to him 
of the mifcondu£f of fuch perfons 
sn their employments, fentence the 
offender to be committed to the 
houfe 'of correftion for a time not 
exceeding one calendar mobth, he 
tnuft, if tie intend to proceed upon 
that ftatute, alfo fehtence him 
there te he correSed and held to hard 
labour : but the ftatute gives the 
juftice an option to pUtilm the ^ 
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fender in that manner, or otherwlTe, 
by abating part of his wages, of 
by difeharging him from his em¬ 
ployment. And the meaning of 
the terms, •* there to he eorredeJ,** 
is to be underftood of a correAion 
by whipping. But this latter 
punifhmcnt cannot be inflided upon 
the like offender under the flat. 

6 G.3. r* 25., which enables the 
juftice to commit the offenders to 
the houfe of correction for any 
time not exceeding three months, 
nor lefs than one month ; nor can 
the piiniihments infliCted by the 
two dCls be blended. The employer 
of the fervant is the mafter for 
whofe fervice he is retained, and 
not the bailiff of the farm, who in 
faCl hires the fervant. TAe King v. 
Hofeafon, M. 52 G. 3. 60^ 

MANDAMUS. 

The flat. 16 Car. x. e. 4. /! 3. having 
continued the itat. i>.i. c.e., 
the 2d and 3d feCtionsof which laft 
mentioned ftatute, in extenfion of 
the flat. 5 EUk. c. 4. authorizes the 
juftices in feffions (with the fheriff, 
if he conveniently may,) to rate the 
wages of any labourers, &c. or 
workmen wha''faever, &c.; this 
Couit granted a mandamus to the 
juftices, &c. of Kent, to hear an ap¬ 
plication of the journeymen niillera 
of that county, praying them to 
make fuch rate i which applicacioa 
the juftices had refufed to hear 
upon (the merits; confidcring that 
they had no jurifdidiion over other 
than the: wages of fervants in huf- 
bandry. *rhe King v. 'The JuJllces 
of Kent, T, fi G. 3. 395 

MIDDLESEX COUNTY 
COURT. 

If the plaintiffs fue in a fuperior 
court for a demand of above 40/ 
which at the trial is cut down be¬ 
low that fum the defence of 

infancy) 
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infancy; and the jury thereupon 
find the damages tor the plaiiitiiF 
under 4C1. ; the defendant rcfidiiig | 
in Midillefex at the lime of the 
adion biought) and* liable to be 
fummoned to the court there* is 
entitled, under the ftat. 23 G. 2. 
e,33. / 19 , to enter a fuggeftion 
on the roll to that eSe£l) entitling 
him to double cofts of fuit. Bate¬ 
mans-Smith, T. 51 G. 301 

MILLERS. 

See Wages, Rate of. 

MONEY, 

Indictment, 1. 

NOTICE TO QUIT, 

See Landlord and Tenant, i. a. 

% 

NUSANCE, 

See Indictment, 2. 

OFTICE, 

See Corporation, 2. 
OUTLAW. ' 

t 

A bankrupt who has been waived, 
(or outlawed,) and her perfon ar- 
refted and goods taken by the 
fheriff under a writ of capias utla- 
gatam is not entitled to be relieved 
on fummary motion from fuch ar-' 
reft and levy, except upon the 
terms of appearing to the aAion, 
and putting in and perfe^ng fpe>^ 
ctal bail, although the plaint in had 
alfo proved her debt under the 
commiflion, and received a dividend, 
after which the adioii was com* 
menced for the balance. Summervil 
V. JfaMla Watkint and Others, M. 
52 Cr. 3. 55 ® 

OVERSEERS, 

Sm PoOR-QvSRSBEas, 


PARTNERS. 

PARLIAMENT^. 

See pRiviLBOE.^ 

PARTNERS. 

1. Whefe a banking trade was carried 

on in the name of -father and fon, in. 
whofe joint names the accounts 
with the cuftomers were headed 
in the banking books, the father 
cannot fue alone for the balance oi 
an account over-drawn by a cuf- 
tomer, without giving diilinfl proof 
that the fon, though proved to 
be a minor, bad no property in the 
banking fund, or (hare in thq bufi- 
nefs as a partner. Teed v. Elworthy, 
T. 51 G. 3. 210 

2. Where the plaintiffs had dealt for 

a long time with two partners, not 
knowing that they had a third 
partner during part of the time, 
and furnilhed them with goods, and 
received payments on account ge¬ 
nerally ; and previous to the time 
when the fecret tri-part nerihip was 
diffolved, goods had been furnifhed, 
to cover which bills had been paid 
to the plaintiffs by the two oftenfible 
partners, which were difhonoured 
after the fecret diffolution of the 
tri-partnerfhip, and then other goods 
were furnifhed as before; yet as the 
difhonoured bills were afterwards 
delivered up by the plaintiffs upon 
the receipt of the fubfequent good 
bills; which latter were more than 
fufficient to cover the debts of the 
tri-partnerfhip, though not to co¬ 
ver, in addition, the goods fur¬ 
nifhed after the diffolution of it; 
held that fuch delivering up of the 
old dHhonoured bills, upon receipt 
of the new good bills, was evidence 
of a particuMr appropriation of fuch 
new bills in payment and difeharge 
of the old debt; of which the fe¬ 
cret third partner might avail him- 
felf in an aftion on the cafe for 
goods fold and delivered, brought 
^ agatnfl 
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againft ,him jointly with the other 
two partners. 

But as the other two partners 
had fufFcrcd iudgment to go by de¬ 
fault* the plaintiffs could not be 
nonfuitei^* but the third partner* 
w ho defended, was eOtitled to a 
jwerdiA. Newmarcb and Tealby v. 
Clay and JVilliam and Thomas Lumb^ 
T . 51 G. 3. 239 

3. As to what partnerfhips are within 
the ft. 6 G. I. r. 18. againft railing 
fubfcriptions for unlawful under¬ 
takings tending to the common 
grievance* &c. of the fubje^s in 
their trade and commerce; fee 
Indiffment^ z., and Rex v. Webb and 
Others, 51 0 . 3, 406 

PAYMENT ON ACCOUNT, 
See Partners, z, 

Where a creditor has debts due to him 
on different accounts, he may apply 
a payment made to him by his debtor 
to either of fuch debts* unkfs it be 
fpecified at th^ time to which debt 
it is to be applied. Hall v. Weod 
et Uxor, before Lord Mantfield C. J. 
at We^mrjler, in Hil. 

PERJURY. 

An indii^ment foc perjury in a caufe, 
alleging that the caufe was tried at 
the afiizes before R. W., one of the 
Judges* &c. before whom the per- 
juiy of the defendant was afligned, 
is proved in fubftance by the nifi 
prius record, which Hated in the 
ufual form* that the caufe was tried 
before the then two Judges of aflize, 
one of whom was C, IV, Rex v. 
Alford, at Bridgewater fummer af- 
fizes, 1776, cor. Eyre B.* and after¬ 
wards before all the Judges in hilary 

erm 1777. aiB 

TLAINT IN SHERIFFS* 

\ COURT OF LONDON. 

As to allegations of arrejl and of plaint 
made and withdrawn ; fee Jurift^e- 
' tiott, 1. 


PLE 5 kDING, 

See Ji^RiSDiCTioM, i. 3. 

I. The plaintiffs having by indenture 
(to which they* and.L. and..P.* and 
the defendant* together with others, 
were parties*) covenanted to indem¬ 
nify the Bank of England againft 
the advance of ioo*coo/. to L. and 
B. for nine months* upon certain 
bills of exchange* to whiph the 
plaintiffs, as original guarantees to 
the Bank, had agreed to become 
parties by drawing* accepting* 'or 
iiidorfing the fame; which bills 
were ftipulated to be drawn* ac¬ 
cepted, and iudoifed for certain 
proportional Aims, by certain of the 
parties (plaintiffs*) in manner and 
form as agreed upon; and which 
were ftated as intended to be draws 
a/ 65 days after date, or in fuch other 
manner as fhould be agreed upon; 
and which bills might be renewed* 
not exceeding three renewals within 
the nine months; and the defend¬ 
ant* as a fub-guarantee (with many 
others, whofe names were fet down 
ill a fchedule* each for a certain 
fum,) having agreed to indemnify 
the plaintiffs to the extent of 2000/. 
againft any lofs on fuch bills ; 

Held tliat the plaintiffs having* 
on the failure of Z. and B, been 
obliged to pay the whole 100,000/.* 
with interell* to the Bank for Jts 
advances on all the bills/ it was not 
neceffary for them* in declaring 
on the covenant againft the defend¬ 
ant* a fub-guarantte* for the amount 
of his particular ftipulated indem* 
nity* to fpecify the ft veral dates and 
times of payment, &c. of the differ¬ 
ent bills which were drawn, accept¬ 
ed, or indorfed by them; fuch dif- 
criminating particulars of the mafs 
of bills drawn having become unne- 
ceffar]^ in the event, inafmuch as the 
plaintiffs, the primary guarantees of 
the Bank, had been obliged to pay 
the whole, fum for which all the 

bilU 
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billi were drawn ; ^Ihd eanfequently 
each fub-gaarantee had become lia¬ 
ble for the whole amount of his 
feparate fub-indemnitf. But it ia 
fttffident to aUegCf generally! that 
fhc Bank had advanced sind lent 
to L. and B. the whole fum of 
l 99 ,oOof by way of difoouat on 
tor/»m hWt of titohangt drawn ^ or- 
otpted, and indorfed in manner and to 
ihe r^tBive > 4 mounts mentioned in the 
indenture r that 4- and B. had drawn 
oertain hills of etcchange aeeording to 
the form and eff^B^ true intent and 
meaning of the indenture, to the amount 
vf JOOfOoc/, ‘ for the piirpofe of 
bcin^ dtfeounted by the Bank, for 
the ufe of L. and B, in ihe federal 
Wid refpeBive amounts mentioned in 
the deedt videlicet, (ftating the a- 
tbount of the fevcral bills for the 
Iproportional and the names of 
Ihe primary guarantees by whom 
l^ey were to be drawn, accepted, or 
indorfed, as agreed upon;) and that 
before the faid bills became due L, 
Imd B- became unable to pay them, 
and did not at any time pay them ; 
by reafbn of which the plaintiffs 
were obliged to pay to the Bank 
toOiOQo/. on afccouut of filch bilj^, 
Sep,; and that the defendant (and 
the other fub-gaarauteei) had not 
Indemnified the plaintiffs. 

B<it as the fa^s of fuch bills hav¬ 
ing been drawn and become dae, 
(oM of which arofe the ediligation 
«if the plaintiffs to pay the Bank the 
amount of fuch bills, and the oblN 
UMion of the defendomt to indemnify 
the phsintMTs for bis propoitiowof 
fa A .jpayment,) and ike fadl of fuch' 
payment by plaintiffs, epaftitate 
the gift of fa^ «a adlion, (hey muft 
be Mkged with eiaw modplaeet and 
therefore where k was 007 alleged 
that the faffier the deed of 
aooaiaat,) to erk, w tht tBA of 
Auguft v$io, ad WHbanftet', ftc. 
advaoeed aad- tmt to. J 4 * aod B. 
Ijsosoab/, by way eif diioauik on 
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cei^ain bills of exchange, Re.: (ai 
before ;) that 4 . and B drew etr- 
iflin bills of emhange% &c to the 
amount of I CO, 000/ Rc , which 
fa id bills were accepted, &c.: that 
before the faid bills became due L. 
and Bk became unable to pay, Rc t 
by reafou of which faid premifes t^c 
plaintiffs became damnified and were 
forced and obliged to pay, and did 
THEN and there neceffarily pay the 
Bank 100,coo/, on account of fuch 
bills, Rc. t the time was held to be 
infuiSuientty laid: for the word then 
muft refer to the aStjh of Auguft^ the 
very day of the advance by the 
Bank upon the bills, which contJ 
not have become due till a fubfe- 
quent day; and then it would ne¬ 
gative the allegation that the plain¬ 
tiffs were forced and obliged to pay 
the 'Bank on the fame day, and 
make the whole repugnant am 
feufelefs't and advantage may b 
taken of this on fpccial demurrer 
Denijon ■ and Other} v. Richardjkr 

... I9 

2, In declaring in feire facias.pn a r 
cognizance of bail, taken in anadion 
by original, there is no incongruity 
hi ftating that the recognizance waa 
taken in an a^ion ** then lately 
commenced and depending in B. R. ;** 
for . the action may be faid to ront*. 
mnee in thiscQvrt, when its Jurifdic- 
tion attaches upon tke wriginal writ 
filed out of Chancery. Mayo<o, 

. Rogers aad Amdhert B^ of Qratkm 

520.3, 5:39 

POOR» OVERSEERS OF. 

Where a pauper had bean put in pofr 
felion of « eot^e 40 yaaxt 1^ hf 
the* then axtftiog ovcrfeaia of idxt 
poor, and had continued in r ; 

e arilh pay,. and the cottage lf.3 
een.firom time to time nepairedf^jy 
different overfeers till. two y^ea 
ago, wbeii tlie paopar.difpelcddf it 
fo the defendant, and wcni away! 
yet hdd ihaC the caiftiog ovefl^ra 

eottld 






